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Jan, 
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Co 



The Attornet-Ge^'ekal v. 
The Ely, HaddenhaiT; 

Am) SlTTTGN RaILTTAT 

Compact. 
Railway — Highxcay — Obstruction — Diversion. 

The Master of the Rolls having dismissed the 
information in this case (see 3 Notes of Cases, 167 ; 37 
Law J. Rep. (n.s.); Chanc 822), the relatore ap- 
pealed. 

Mr. Jessel and Mr. G. JV. Colt appeared for the ap- 
pellants, and 

Sir Richard BaggaUay and Mr. Dry den for the re- 
spondents. 

7 he information was filed at the relation of ten 
inhabitants of Thetford, in the Isle of Ely, who 
had property in Grunty Fen, to restrain the company 
from OMtructing and diverting a public road leading 
from Thetford to Grunty Fen. The public road crossed 
the turnpike road from Ely through Streatham to 
Cambridge, not, however, crossing it directly, but for a 
short distance coinciding with it. The portion common 
to the two roads was within the limits of deviation of 
the company's line; and the company were, by their 
special Act, authorised to cross the turnpike road on the 
level within those limits. The company thereuuon 
made two level crossings — the first where the public 
road joined the turnpike road, and the second near the 
spot where it left it. The Board of Trade, however, 



would not sanction two level crossings, and the company 
then diverted the publicroad in such a manner, that it only 
became necessary to cross it once — f.«., at the second of 
the above-mentioned crossings, and they blocked up the 
first mentioned crossing and diverted the road, leading 
it by the side of the railway down to the second cross- 
ing and then across the line, thence it returned along the 
otner side of the railway till it rejoined the untouched 
portion of the highway. The relators complained that 
this added 130 yards to the distance and maae two sharp 
turns; and they contended either that the one level 
crossing sanctioned by the Board of Trade should be 
placed where the first level crossing had formerly been, 
or that the highway should be carried across at that 
point by a bridge or tunnel. 

The Master of the Rolls thought that to go roimd 
by the present road would be less troublesome than to 
cross over the railway in a straight line by a bridge, or 
under it by a tunnel ; and although the diversion might 
be ultra vires, it was moi'e convenient for the public than 
any course that could be adopted intra vires, and the 
Court would not compel the company to take a course 
inconvenient to the puolic. He therefore dismissed the 
information, but without costs. 

The Lord Chanoellor, after a careful consideration 
of the various sections of the Railways Clauses Act, 
came to the conclusion that its provisions had been 
fairly complied with, and dismissed the appeal with 



costs. 
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Lords 
Jan. 






In re The Acctdbntal and Mabihte 
Insurance Cokpor^tion (Li- 
mited). JEx parte Bridoer and 
Others. 

Company— Past Menther—LidbiUty of Transferor of 
Shares which are Forfeited after the Tranter. 

These were seTeral appeals from orders made by Vice- 
Chancellor Stuart, in cases involving similar facts, 
whicli were of the following character : — The appellants 
were originally shareholders in the corporation, nolding 
shares of the nominal amount of 26il, upon each of which 
they had naid 5^ In the year 1866 they sold their shares. 
Afterwards two calls were made of 6/. each, one pay- 
able in March and the other in July 1866. These caJjs 
were not paid by the purchaser of the shares. On Oc- 
tober 3, 1866, all the shares in question were forfeited. 
On October 4 a resolution was passed to wind-up volun- 
tarily, which was, under an order of the Court ofWovem- 
ber 3, continued under supervision. 

The liquidator under these circumstances sought to 
place the appeUanta upon the list of contribntories as 
past members, which His Honour hdd was proper to 
DO done. 

Sir RoundeU Palmer, Mr, Dickinson, and Mr. JEveriit 
appeared for the appellant Bridger. 

Mr, Maule and Mr. Fischer appeared for another 
appellant 

Mr, Hardy and Mr. Higgins appeared for the liqui- 
dator, but were not called upon. 

Their Lordships held that the appellants were pro- 
perly placed upon the list of contribntories as past 
members, although the present was not the occasion to 
decide what would ultimately turn oat to be their 
actual pecuniary liability. 



Lord Romiixt, M.II. "I 
Dec. 5, Jan. 11. J 



Re Brown's Estates. 



Covenant to Settle after Acpared Properfy-^Increase in 
Present Property. 

A question arose on this petition, whether the in- 
crease of value of an interest in certain tontine bonds, 
on account of the death of members of the tontine, was 
to be considered after acquired property, within the 
meaning of covenants in certain marriage settlements. 

Mr. Jessel and Mr. Cookson for the petition. 

Mr. Gregory for trustees of the fund. 

Mr, Eddis for the trustees of the settlements. 

Jan. 11. — The Master op the Bolls decided that 
the property in dispute was not included in the settle- 
ments. 



Lords Justices. 
Jan, 



(In re The 
Navigatk 
(Lim.). j 
Another. 



The Anglo-Greek Steam 

Navigation and Trading Co. 

Ex parte Carralli and 



Sd'Off—Mtetual Credit — Bankrupt Law Consolidation 
Act, 1849, s. 171. 

This was an appeal by the official liquidator of this 
company against an order of the Master of the Rolls, 
allowing a claim on the part of Mr. Carralli and his 
co-trustee, under a deed of assignment made by one 
Mavrocordato for the benefit of his creditors. 



The claim was founded upon three bills for 500/. 
each, which had been accepted by the company in favour 
of Mavrocordato. These bills had been indorsed by 
Mavrocordato to Messrs. Papaganni Brothers for collec- 
tion, who afterwards indorsed them to Mr. Carralli and 
his co-trustee. 

The official liquidator resisted payment of the bills, 
on the ground that Mr. Mavrocordato was a holder of 
800 shares in the company, the calls upon which greatly 
exceeded the amount of the bills. 

Mr, Southgate, Mr. Bagthawe^ and Mr, Btuh for the 
appellant. 

Mr, Boxhurgh and Mr. Bedwett for the respondent. 

Their Lordships held that the mutual credit clause 
of the Bankrupt Law Consolidation Act, 1849, applied, 
and that the proof upon the bills could not therefore be 
sustained. 



Lords Justices. 1 
Jan. 13. J 



Langton V, Waits. 



Pleadifig — Offer by Plaintiff made m Bill — Practiee. 

This was an appeal from the decree of Malins, V.O., 
reported 37 Law J. Kep. Chanc. 345, and also from an 
Older made by His Honour on a petition presented by 
the plaintiff on Jidy 80, 1868. By the decree the plain- 
tiff was declared entitled to receive what should appear 
to be the balance upon taking certain accounts, but he 
was to re-transfer a certain sum of 22,000^ stock of the 
Grand Central Railway of Canada, which had been 
transferred to him by the defendant. This re-transfer, 
both in the body ana in the prayer of the bill, the plain- 
tiff offered to make. After the decree was made, it 
appeared that the plaintiff had some time previously, 
but after filing the bill, sold the stock in question, and 
therefore he could not complv with the terms of the de- 
cree. He then presented the petition, asking that he 
should be allowed to transfer other similar stock (to be 
obtained in the market), or to accoimt to the defend ai^t 
for the price he had received. On this petition the Vice- 
chancellor made an order in accordance with the 
plaintiff's wish. Hence the appeal. 

Sir R. Palmer, Mr. J. Pearson, and Mr. Curry for the 
appellant. 

Mr. Cotton and Mr. Morris for the respondent. 

Their Lordships held that the state of the pleadings 
was such that no decree could have been made in favour 
of the plaintiff without ordering him to re-transfer 
the stocK. This he had, before the hearing of the 
suit, put it out of his power to do. The order on 
the petition was inconsistent with the decree, and was 
made by the Vice-Chancellor tdtra vires. The peti- 
tion, therefore, ought to have been dismissed with costs, 
and this must be done now. As to the decree, the 
whole of the facts being before their Lordships, what- 
ever might be their opinion upon the merits of the 
original contention between the parties (as to which 
they gave no judgment), since no decree could be made 
in favour of the plaintitf, the bill must now be dismissed 
with costs; but as their Lordships thought that plain- 
tiff, in selling the stock, had not intended to deal fraudu- 
lently, they made the present order without prejudice 
to his filing a new bill, should he feel so disposed. 
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Cofiimon Pleas, 1 
Jan. 12. I 



Bbale axb Oxhebs v. Smith. 



JElecUon PetiUion — Form of PetUion — Particulars, 

This was an election petition against the defendant; 
who had been elected parliamentary representative for 
Westminster. The petition generally alleged that he 
and his agents had been guilty of oribery, &c. ; and 
WiLLESy J. had ordered that particulars should be given 
(three days before trial) of the persona bribed, &c., but 
not of those who had biibed| &c. 

Hawkins now moved for a rule to show cause whj 
the petition should not be taken off the file, because it 
did not state the facts, and why particulars should not 
be given of the persons who bribed, &c. 

The CouKT refused the rule, thinking that the petition 
was good in form, and that there was nothing to show 
that the judge had wrongly exercised his discretion as to 
particuhu*8. 

Bukrefuded, 



Commtm Pkas.YExmu^^ v, Lokdon, BBienxoNy akd 
Jan. 12. J South Coast Railway CoMPAirr. 

Accqjtanoe of Railway Shares, 

The plaintiff having recovered judgment against the 
Chichester and Midhurst Railway Company, obtained a 
scire facias against the defendants as shanhoidezs. At 
the trial it appeared that, the defendants having power 
to subsCTibe, shares were allotted to certain directors, 
who executed transfers to the defendants, who paid caUs 



and recognised the transaction in every way except by 
accepting the transfer by deed, and were on the register. 
A verdict was found for the plaintiff, with leave to the 
defendants to move to enter it for themselves if a trans^ 
fer by deed Were necessary. 

Pollock moved accordingly. 

The CouBT thought a transfer by deed unnecesMvy, 
and refused the rule. 

Eide refused. 



Common Pleas, ] 
Jan. 12. I 



Jaoksof v. Slippbb. 



Promissory Note ^Draroer or Indorser-^Non-NegotiaUe 
Instrument, 

The plaintiff, as payee, brought an action against the 
defendant as maker of a promissory note. The note was, 
' I promise topay Jackson,' and itVas signed on its face 
by one Pfeiffer; but on the back were the names of 
I%iffer and the defendant. The plaintiff at tibe trial 
mereljyr produced the note, proved the handwritinff, and 
submitted that the defendant must be trdcen tobe the 
maker of a non-negotiable note. The plaintiff wna non- 
suited, with leave to move to enter the verdict for 
himself. 

Joyce now moved. 

The Coitbt refused the rule, thinking that on the 
evidence produced the defendant must be taken to be 
indorsee of a non-negotiable instrument, 

Rfde refitsed. 
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Judicial SeparaUon'^20 ^ 21 Vict, c. 86, «. 26— i?^^ of 
Wife to Personalty not reduced into Possession, 

On the death of a tenant for life entitled to income, a 
share of a settled fund became payable to a married 
woman. The tenant for life died on March 18, 1867, 
and the married woman obtained a decree for judicial 
separation on February 7, 1863. The share not h iviug 
been reduced into possession, the question was who. her 
the married woman could claim it iibsolutelr. 

Mr, Bristmoe appeared for the married woman. 

Mr, Archibald SmUh for persons not intei-ested in this 
question. 

Mr. Jervis, for the husband^ argued that the language 
of the statute 20 & 21 Vict. c. 86, s. 26; did not rest the 
share in the wife. 

vol. IT. 



The Master of the Rolls held that it belonged to 
her absolutely. 

T^«*.'D^^rr*^ iLrT> f HoPB LiFE AsSTTBAKCS AKD 
' I WARDS. 

Judgment at Law — Fraud — Notice to Assignee of Judg^ 
tnent. 

In 1865 the plaintiff society sold its business to the 
Mitre Company, which thereupon assumed the liabilities 
of the society. Shortly aftHrwards an action was brought 
aj^ainst the society by a Mr. Schlapfer, on one of their 
policies for 1,000/., and this action the Mitre Company, 
in conformity with the terms of the sale, undertook to 
defend. The case, however, was compromised by the 
l^tre Company, who authorised their chairman^ Mr. 
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Stpoiisberg, to settle Mr. Schlapfer'e claim by paying 
him 700/. This was done, hut Mr. Strousberpr, instead 
of having satisfaction entered up on Mr. Schlspfer's judg- 
metit, took an assignment of it, and afterwards sold it 
to bis solicitor, the present defendant Edwards, who 
was not cognisant of the fraud. The bill was tiled to 
try the question whether Edwards could, under these 
circumstances, enforce the judgment against the society. 

Mr. JeMel and Mr. Hemming for the plaintdflTa. 

Mr. Soufhffofe, Mr. Cracknellf and mr, JEdioards for 
the defendant Edwards. 

Mr. Kekewtch for another defendant, a trustee for 
Edwards. 

The Master op thb Rolls held, that since it was not 
proved that the judgment had been obtained by fraud 
Koowa to the deferulant E Iward^ when he acquired it. 
he could not prevent him from enforcing it; and dismissed 
the bill with costa. 



Tender under Protest, 

One of the objects of this suit was to obtain a de- 
claration that an alleged forfeiture of shares in Spencers 
Patent Composition Company was void. The question 
depended on whether the plaintiff had made aj>rQper 
tender of the amount of calls made on him. He had 
sent a cheque for the amount to this company, together 
with a letter of protest against the validity of the call, 
as having been made to pay for a patent the validity of 
which the plaintiff denied. The letter also contained 
the following words : ' I reauest that you will enter this 
my protest in the records of the company : and, further, 
that this money be held in trust by the directors, each of 
whom I shall hold repponsible for repayment of the 
same until the question of the vendor's patent rights 
has been settled.' 

The defendants contended that the tender of payment 
of the amount of calls had been made conditionally 
only. 

Mr. Southffote and Mr» Mnkeson tat the plaintiff. 

Mr. De Oex^ Mr, Bowrtny, Sir R. Bagyali/jy nnd Mr, 
Hortim Smith, Mr. Rtuchurgh and .Mr, Ritddph, Mr, 
Je^fsel and Mr. S. Thompaon, and Mr, Freeling for the 
vanous defendants. 

Jan. 15. — The Master o7 ihs Rolls said that a 
good tender under protest had been made, and the 
forfeiture was therefore void. 



LoBO RoaciLLT, M 
Jan. 18. 



N 



Re Chut A Stbamship Oom- 
PAWT (LliriXED.) Ex parte 
Drumhond. 



Coir^Htnies Act, 1882, i. 2^-- Contract to take Shares^ 
Menwrattdum of A$sociuiion. 

Upon the formation of the China Steamship Com- 
pany the business and as^seta of the Labuan Oual Com- 
pany were handed over to it, and paid-up shares in the 
new- company were issued io t'ousiderution of this to the 
fihai'ehoUleraof the old company. 

Mr. Dru'iimond had subscribed to the memorandum 
of Hssuciaion of the new company in respect of 25 
bhare<*. lie was a bhareh older in the old company, and 
in respect of his shares in it he receive n470 shares in] 



the new company. The new company being wound up, 
he was pl>icea on the list of contributories in respect of 
the 25 shares for which he had subscribed; he now 
fipplied by summons to have his name removed from thd 
list of contributories, on the ground that the allotment 
of the paid-up shares aatbfied hia contract to take the 
25 shai*es. 

Mr. Jesael and Mr, Speed for Drummood. 

Mr. Roxburgh and Mr, Wiokene^ for the official liqui-' 
dator, were not called on. 

The Mastbb of thb Rolls said the case was con- 
cluded by Migottis Caee, SQ Law J. Rep. (9.8.) Chano. 
351, and Air. Drummond had been rightty placed on the 
list of contributories. 

Lord Romillt, M.R. 1 Drax v. Somerset aih) Dorset 
Dcfc. 15, 16. J Railwat Go. 

Pleading^Partiee — SuU hy Unpaid Fendor^-^Deheniitre 
Holder, 

In this suit by an unpaid vendor against a railway 
compnny, the question was raised whether debenture 
holders, who in another cause had obtained a receiveri 
were properly made parties. 

Mr, Langieg, tor the debenture holders, suggested that 
they were not, not being parties to the contraic^ specific 
pei-formance of which was prayed by the bill. 

Mr, Fry cited Bishop of JFincheder v. Midland mtd 
Hants Railway Co., 6 Law J. Rep. Eq. 17. 

Dec 16.— the Master of the Rolls, following the 
case cited; held that they were necessary parties. 



Malins, V.C. 
Jan. 16. 



- Be Bsasvet*8 Tbvsts. 



Presumption of Death^^Eaidsnoe of Parlictdar Time. 

The question raised in this petition was whether 
William Beasney, who was last heard of on August 12, 
1860, could be presumed to have died before Novem- 
ber 14 in that year, in which case the petitioner would 
be entitled to a fund of 1,000/., in which the deceased 
had a life interest. The evidence went to show that 
Beasney was a man of loose and druuken habits, sup- 
ported chiefly by the assistance of his relations; but 
that he alwnys looked forward to the regulnr half-yearly 
payment of the dixidends on the fund in question, an^ 
punctually applied for the same, squandering the money 
in drink as soon ns he received it; that he received his 
lust payment in April 1860, but tliat no application wius 
ever made by him or on his behalf for the October or any 
subi'equent dividend; that when he was last seen in 
August of that year, he was in^ a miserably emaciated 
condition, poorly clad, and suffering from severe pulmo- 
nary disease. 

tFnder these circumstances the Court was asked to 
presume that his death took place befire Nov, 14, 1860. 

Mr. QIasse and Mr. Dalg tor the petition. 

Mr. G, Q. Morgan for parties entzded in the event of 
his having survived that day. 

Malins, V.C. thought that the non-application hy the 
dect'ased for his October dividends in 18o0, taken in con- 
junction with the other circumstances of the caae, wn:* 
sufficient evidence of his having died before the day ia 
question^ and made an order accordingly. 
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Mauns, V C, 

s*iu. Id. 



LTtr»!roB t^ Oiowbs. 



Spenjic Performance — Lessor and Lessee — Ittffht of Sport- 
tng — Deed under Seal — Danuiges 

This wns a snit to enforce the execution of a draft 
lease, and consequent thereon to obtain from the ledsord 
dainnges for breach of the covenanta in the lease for 
quiet enjoyment of the rights conferiied thereby, and in 
particular the light of shooting. 

1fae agreement for the lease comprised a house 
and premises of which the lessee was to have pos- 
M»iion (in respect of which no complaint was now 
made), and also the ri^ht of eporting over 800 
acres of land not comprised in the lease. The 
term for which the lease was to be granted was seven 
tears fi-om March 25, 1861, which term consequently 
expired in March 18(38 ; but the plsintifTs ca-^e was that 
h^a shooting had been destroyed in 1800 and 1867 by tlie 
cutting down of the covers on the land over which he 
hnd the shooting, and for which he could have had 
damages nt law, but for the fact that this right was oniv 
recognised at law when conferred by deed under seal. 
The plaintiff therefore came into equity to insiht upon 
the execution of a lease, which would have enabled 
him to proceed' for his damages at law, asking the 
Court to give him those damages which, if he had had 
such a lease, he inight have obtained at Itiw. 

The bill was filed in 1867, and asked an injunction to 
restrain the lessor and his under-tenants from cutting 
down the covers or otherwise interfering with the shoot- 
ing, but no interlocutory application for an injunction 
was ever made, and the cause was now brought to a 
hearing. 

Mr. Cotton and Mr^Molm^ for the plaintiff. 

Mr. Pearson and Mr» Wo'td^ and Mr. Giasse and Mr. 
LoH^bn for the tenant ftnr life and hia mortgagees, who 
all concurred in the agreement for the lease. 

The ViCE-C0>i5C£LLOR said that the cause ought not 
to have been brought to a heaiing. The teim having 
now expired, it would be absuid t3 compel the detVnd- 
ants to go through the formal Cfremony of granting a 
leiise. !uut, above all, there whs no allegation that the 
property had not been managed in a proper and hus- 
bandlike manner, and it could not be supposed that a 
man who lets bin shooting for a small ctinhideratinn 
thereby ties up his hand agamst the due cultivating of his 
estate. If the covers or crops are not to be interfered 
with by the lessor, there must be an express contract to 
that elfect. ^ Had the plaintitl* made an interlocutory 
application in the usual way, the matter might ha\e 
been disposed of then ; and the bill must now be dis- 
missed with costs. 



Liys, V.C. 1 
9,10,11,12,1 
Dee. 222. J 



Maluvs, V.C. 
June 9, ' ~ 
Bee.: 



AXTOBKBT-OlNYRAL 1^. EaBL 07 
L0N8DAI.E. 



J&paruni. (konerM-^NavigM^ River — ObttrutHon, Jn^ 
junctitm to PreotHt. 

This was a bill and information filed by and at the 
relation of ^Ir. Mounsey against the Earl of Lonsdale, 
to restTain the Earl from constructing a jetty into the 
bed of tbe river Eden, near its entrance to the Solway 
Frith. The plaintiff, who was the opposite owner, 
alleged both public and private injury, the one by the 



obstruction that would be caus»'d to the navigati'^n of 
the river, the other by the diversion of the Ftream from 
its natural chaimel, and the consequent washing away 
of the soil from his own shore. 

The Eden is a tidal ri>er, but of late years the navi- 
gation has been almost entirely superseded by the iiitro* 
auction of railways and other local causes. A vast 
amount of very conflicting scientific and other evidence 
as to the probable effect of the defendant's works was 
produced on both sides. 

Sir R. Pahnep'f Mr, Giasse, and Mr. Mounsey appeared 
for the nlaintiff. 

Mr. Jessel and Mr. I)ar}ey for the defendant. 

Mr. JFickms for the Attomey-Oeneral. 

Malins, V.C. thought that the evidence failed to 
sustain the allegation of private injury; but the plain- 
titl and defendant being opposite riparian owneis, it 
was not competent for the one to encroach upon the 
bed of the river without the consent of the other. 
With regard to the public injury, although it might, aa 
a matter of fact, be very trifling, in consequence of the 
decrease of tratfic, yet the Court was bound to protect 
the rights of the public in the navigation of the river. 
The injunction must, therefore, be granted; with costs. 



'7^'iI^}k-^™" 



V. BlRSTOW. 



Pleading — Demtirrer — Eanifnhle Ejectment — Simple AQi' 
gation that Plundiffis * Heir-at'Lato.* 

Demurrers by two defendants to the bill. 

The plaintiff claimed to be entitled, as heir-at- 
law of Ann Fawcett, to certain real and copy* 
hold estates of and to which the said Ann Fawcett 
was seized and equitably entitled at her death, 
and which the defendants were alleged to have 
wrongfully claimed and obtained possiession of under 
an fuleged will of one l£iizabeth Barstow, Ann 
Fawcett's sister. The plaintiff did not set out his 
pedigree, or in any way traie his relationship to the 
snid Aim Fawcett, but merely stated that be was her 
heir-at-law, and entitled thereto. The plaintiff fui titer 
alleged that he had commenced actiouA of ejectment to 
recover some portions of the estate, but some other por- 
tions thereof were small and detached, and lying in 
different parishes, and be had been unable to discover 
the particulars thereof, or to bring actions of ejectment 
for tne recovery thereof without the discovery sought 
by the bill. The nrayer of the bill was for a de- 
claration that the aefendant, William Fawcett, had 
obtained admission to the aforesaid copyholds by 
a fraudulent representation that he was heir-at-law 
of Ann Fawcett, and that the same defendant might 
be decreed to deliver the possession thereof to the 
plaintiffjt uid to discover all deeds and documents 
relating to the estates of, or to which Ann Fawcett 
was seized or entitled at her death, and that the 
same title deeds might be brought for safe cuf^tody 
into Court and used by plaintiff in hia actions of eject- 
ment ; that defendants might discover in whom all the 
estates comprised in a certain settlement under which 
Ann Fawcett was entitled were now vested ; that on 
plaintiff establishing hia title to such estates, the title 
deeds might be delivered over to him and for an account 
and receiver' The defendants demurred for want of 
equity. 
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Mr, Russell Roberts on behalf of the defendant 
William Fawcett, and 

Mr, Wickeris, for the defendant J. M. Barstow, sup- 
ported the demurrers. 

Mr. Kay and Mr. CottreU in support of the bill. 



of equitable ejectment so far as regarded the equitable 
estates. The pleading point, whether a simple allegatioii 
that the plaintiff was heir-at-law was sufficient to 
maintain the bill, had been discussed and decided in 
Bans V. Ftwkes, 2 U. & M. 00 ; 33 Law J. Rep. Chanc 
484 He should follow that case in overruling the 



JaheS; y.C, said the bill was in the nature of a suit I demurrers^ and in making the costs costs in the cause. 



€onxh al €amman ^ato. 



JWI* 16 ] S^BPHEEL V. HaBEISOK AXD AnOTHBR. 

Principal mid Agent — Vesiing of Property m Qoods-^ 
Bill of Lading and Bill of B,cchange forwarded toge- 
ther. 

In this case, Paton, Nash, & Co. (hereinafter called 
the con-^igoors} were merchants at Perniimbuco, and 
George Piiton & Co. (hereinafter called the Liverpool 
HouRe) were their correspondents at Livei-pool. The 
plaintitf wrote to the consignors requesiiug them to buy 
1,000 bnles of cutton on his account at a certain price, 
including cost, freight, and insurance. The consignors 
purdiased and shipped 747 bales, and wrote advising the 
plaintitf of tiie sliipment, and that they should draw 
upon hira on lorwanling bills of lading. They sent him 
a second letter, enclosing invoices of the 747 bales, 
headed *■ on account and risk of S. & Co.* (the plaintiff), 
and saying, * We have drawn upon you as per note at 
foot for the same, for which we beg your protection.' 
The bills of hiding for these bales were Ibrwai-ded by the 
consignors to their Liverpool house, with two bills of 
exchange for the price, and the Liverpool house for- 
warded them to the plaintiff in a letter, saying, ' We 
enclose bills on yourselves, to which please do the 
needful, and return to us in course.' The plaintiff re- 
turned the bills accepted, but protesting that part of 
the cotton had not been bought according to his in- 
structions. A correspondence followed on the subject, but 
the plaintiff paid the bills at maturity. The consignors 
then shipped 200 other bales, and wrote to the plaintiff, 
enclosing an invoice * on account and risk of S. & Co.' 
(the plaintitf), and saving that they had drawn upon 
him lor the amount, and stating that they enclosed the 
bill of lading. But the bill of lading, which ninde the 
cotton cieli>erable to the consignoiV 'oi-der or assigns,' 
Whs forwarded, indor^^ed in blank, to the Liverpool house, 
with a draft on the plaintiff lor tlie price. The Liver- 
pool house forw^lrded the bill of hiding to the plaintiff, 
together with the draft, for which they * begged his pro- 
tection.' Tije plaintitt refused to accept this draft, on 
the ground that his order had not been complied with, 
and ultimately brought trover for the 200 bales. 



Quain (Jordan with him), for the plaintiff, contended 
that the property in the cotton Had passed to the 
plaintiff, and that his acceptance of the bill of exchange 
was not a condition precedent to his right to receive the 
cotton. 

Holker for the consignors (who had indemniffed the 
defendants). 

The Court (CociCBtniK, C. J., Mellok. J., Haknkn, 
J., and Hates, J.) held that, looking at all the facts of 
the case, it must be inferred that the consignors intended 
that the delivery of the bill of lading to the plaintiff 
and his acceptance of the bill of exchange ah'juld bo 
simultaneous. The propei'ty in the cotton had therefore 
never passed to the plaintiff. 

Judgment for the defendants. 



Queen*s Bench. 

(Magistrate's Case), 

Jan. 20. 



iPALKEB's Ship-building and 
IitoN Co. (Lix. AND Reduced) 
(Appellants), Chattoe (Ke- 
spondbnt). 



Factory Acts, 7 (J- 8 Virt. c. 15-13 (J- 14 Vict. c. 64— 
16 ^ 17 Vict. c. 104—30 ^ 31 Vict. c. 103— -Farto/-y— 
Article of Metal — Child. 

Case stated by Justices under 20 k 21 Vict. c. 48. 

The respondent had laid an information against the 
appellants, in which it was alleged that thej had 
oti ended against the provisions of the 30 & 31 \ict. c. 
103, and the statutes incorporated therewith, 7 & 8 
Vict. c. 15; 13 & 14 Vict, c 64; 16 & 17 Vict. c. 104, 
in that they being the occupiei-s of a certain ship-build- 
ing factory, being a factor;^ within the meaning of such 
statute, did employ in their said lactory a certain child, 
named Smith Kennedy, under the age of eleven years, six 
and a half hours per day. The evidence given beibre 
the justices showed that the company carry on works 
comprising the bu»>iness of blast furnaces, iron rolling- 
mills, engine buildings, and iron ship-buildmg in all its 
branches. The whole of the worKs are within one 
common boundary. Steam machinery is used for the 
purposes of the company, and in each department move 
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than fifty persons are employed. Smith Kennedy was 
eiuployed as a rivet boy. In the department in which 
be worked, steam machinery was in use for catting and 
shaping iron plates, and rivets were heated there. 

The aiiuiiBsions of the appellants withdrew from tbe 
oooaideration of the justices all questions except 
whether the premises of the appellants were a factory ; 
and the said justices found that they were a factory 
within the statutes, and that articles of metal had been 
made there by steam power, and they thereupon con- 
victed the appellants. 

Meliish (Beresford with him) for the appellants. 

The AUomey'-Getieral {Sir JR, P. CoUtec^ (the -So- 
Hcitor- General (Sir J, D, Coleridge) and Archibald with 
him) for the respondent. 

Per Curiam (CocKBURN, C.J. and Hates, J.). — It is 
quite clear that these premises were a * factory ' within 
tbe meaning of 30 and 31 Vict. c. 103, which, by section 
3, defines 'factory ' to mean, inter alia, * any premises in 
which steam, water, or other mechanical power is used 
for moving machinery employed in the manufacture of 
any article of metal, not iKiing machinery.' The justices 
were therefore right. 

Conviction affirmed. 



Exchequer. ' 
Jan. 13y 14. ^ 



Harding v, Inskip. 



Bankruptcy Act, 1861, *. l9&^Stay of Executicmr^ 
Setting aside Wiit — Deed of Release and Composition 
— Jurisdiction of the Court, 

jp. M, White moved in this case, on Jan. 13, to set aside 
tbe writ of Ji. /a., which had been issued, and to stay 
all further proceedings by way of e.Tecution, on the 
ground that tbe defendant had executed a deed of com- 
position and release, which he had had no reasonable 
opportunity of pleading in the action. 

It appeared that nothing had been done in the way of 
executing the writ, it having been agreed that the 
sheriff sliould hold his hand pending this application. 

The CoTJRT were of opinion, however, that inasmuch 
as the Bankruptcy Act, 1861, s. 198, only forbade process 
Being made available without leave of the Court of 
Bankruptcy, and no attempt had been made to make 
process available in the preeent case, they ought not to 
mterfere, unless some authority could be shown for such 
a course. 

On the following day, January 14, F, M. White called 
the attention of the Court to the case of Sadler v. 
Cleaver, 7 Bing. 769. 

The Court, however, were of opinion that the pro- 
visions of the statute, 6 Geo. IV. c. 16, on which that 
case was decided, were not analogous to those of sec- 
tion 198^ and therefore refused the rule. 

Utile reused. 

rf ^^ r>7^^. fSAXBY V. The Maitchester, Shep- 

TTTlfi 1 ™^^» A^^ LINC0LN8HIHB RaIL- 

Jan. xo. y ^^Y Company. 

Watercourses-Obstruction — Liability of Owner of Land 
for Wrtmgful Act oj Strangers — Evidence, 

This was an action for obstructing and diverting the 
flow of water to the print works of the plaintiff. The 
action was tried before Ch.ann£LL, B. at Chester, at the 
last Spring Assizes, when that learned judge nonsuited 



the plaintiff, on the ground that there was no evidence 
that the defendants had obstructed or diverted the flow 
of the stream as complained of; and the question which 
came befove the Court on a rule fim to set aside such 
nonsuit was, whether there was any such evidence or 
not It appeared that the bed or soil of the stream, the 
right of flow of water from which the plaintitf claimed, 
belonged to the defendants, but that the obstruction 
which had diverted such flow from the plaintiff's works 
had been caused by a third party (a riparian proprietor), 
who had placed a plank in the stream to keep back the 
water for the use of certain mills of which he was 



The defendants had never assented to^ or adopted, or 
derived any benefit from the obstruction in question; 
and although they had refused to incur themselves the 
risk or cost of removing it, they had given leave to the 
plaintiff to enter and remove it whenever he pleased to 
do so. 

M^lntyre showed cause against the rule. 

MeUish and Boweth in support of the rule. 

The Court were of opinion that there was no 
evidence of a wrongful continuance of the obstruction 
by the defendants for which they were liable in this 
action. 

Bute discharged. 

Sale of Shares — Usage of Stock Exchange. 

This action, which came before the Court as a special 
case, was brought to recover 600/., the amount of two 
calls in respect of thirty shares in Overend, Qumey & 
Co. (Limited). 

Overend, Gumey & Co. stopped payment on May 10, 
1866, and on the 24th the plaintiff instructed his brokers 
to sell 100 shares, and they were accordingly sold at 17 
discount on that day for the next account day, the 30th, 
to the defendant, who was a stock jobber or dealer, and 
a member of the London Stock Exchange. The defen- 
dant had himself sold thirty shares in the same company 
on May 11 to Witten, another dealer, who, on the 29th, 
the * name ' day, gave the defendant the name of one 
Maxwell as the" nominee or ultimate purchaser of the 
thirty shares bought from the defendant, and the de- 
fendant gave the same name to the plaintiff's brokers as 
the name of the ultimate purchaser of thirty of the plain- 
tifl'*s shares. 

It appeared that Witten had got Maxwell's name from 
one ^orth under the following circumstances. At an 
interview between North, Maxwell, and one Punchard, 
at North^s office, on May 12, Punchard havinff become 
the purchaser of eighty Overend & Gumey shares for 
May 16 from Witten, through North, Maxwell, who 
was a member of the Stock Exchange, expressed his 
opinion that no legal transfer of the shares could be made, 
and Haid he should have no objection to his name being 
passed as the nominee and purchaser of the shares if the 
dealers could make a valid transfer. It was thereupon 
arranged that, in consideration of Punchard taking 
on hiihRelf certain liabilities of MaxwellV, Maxwell 
should rem^tin responsible on the Overend & Qumey 
shares. On May 14, North accordingly handed Max- 
well's name to Witten, but did not tell him that Max- 
well's acceptance or purchase were subject to the dealers 
being able to make a valid transfer. The shares were 
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then, on North's instructiouB, carried over to May 31, 
North, however, having no authority from Punchai-d or 
Maxwell to give such mstructiuns. 

On June 8, Maxwell refused to execute a transfer of 
the shares in respect of which this action was brought. 

C. Pofiock (lle7-9c?ufl with him), for the plafBtilf, con- 
tended that the defendant was liable, having returned 
the name of a person who was legally entitled to repu- 
diate the trnnstfr of the shares to him. 

Mellish {Beresftvrd with him) contended that the de- 
fendant had fulfilled his contract. He knew nothing of 
Maxwell ; it was for the plaintiff to object at the proper 
tlnie to Maxwell as a purchaser. This he had not done; 
on the other hnnd he nad now deprived himself of the 
power of transferring the shares to the defendant or his 
nominee. 

The CotTET (Chawnbll, B., Pioott, B.,and Cleasby, 
B.) held, that after May 16 the undertaking of Maxwell 
was at an end, the carrying over to the SOth having been 
without his authonty, and that, consequently, the de- 
fendant's contract with the plaintitl was not performed. 
Judgment for the pUmUiff, 



-^^J^Q^-} CoimTAULD V. Legh. 

Easement — Right to Light — Prescription Act, a. 3 — Actttal 
Enjoyment, 

Special case stated by an arbitrator pursuant to judge's 
order in an action for obstruction of flow of light to the 
plaintiff's house. 

It appeared from the case that the defendant had, in 
August and September 1865, erected a building on his 
land which obstructed the flow of light to the plain- 
tiff's house, and the question between the parties was 
whether the plaintiff was entitled to such flow of 
light. With respect to that point the facts were as 
follows: — In 1829 the house, No. 15 Lewes Orescent, 
Kemp Town, Brighton, which was then in the courde 
of constructionj was conveyed to one Goodall. 
Goodall continued the building of the house, and before 
the end of 1830 completed the structural portions tliereof, 
laid the floors, and put in the windows, but he did not 
complete the internal fittings of the snid house, nor 
paint, paper, or decorate the same ; and the said house 
was not, in the state in which it then was, fit for habi- 
tation. The house remained in the same state until 
plain tifl' bought it. The plaintiff, after he bought the 
house and it was conveyed to him, in November 1852, 
completed the Internal fittings, painted, papei-ed, and 
decoiated it, and made it completely fit for habitation. 
At the end of 1853 he went with his family to reside in 
the house, before wbich time it had never been occupied. 
They left the house at the end of 1855, t^ince which time 
it has been occupied by a housekeeper of the plaintifll 



Garth (Thesiger with him), for the plaintiff, con- 
tended thst there had been an actual enjoyment of the 
flow of light to the plaintiffs hoflse for a period of 
twenty years, and that, therefore, a right had been 
obtained under section 8 of the Prescription Act. 

Pollock (Tkrttpp with bim), for the defendant, argued 
that the house having been unoccupied and unfit for 
habitation up to a period within twenty years, there 
couTd have been no actual enjoyment within the Act so 
as to confer a right to the flow of light. 

The Court (Keixy, C.B., Chan5ell, B., Pioort, B.. 
and Cleasbt, B.) held that there hud been an actttal 
enjoyment of the right to the flow of light for twenty 
years within the Acts, and that, therefure^ the plaintitiT 
was entitled to judgment. 

Judgment for the plaintiff. 



APPEAL FEOM REVISING BABRISTEBVS COURT. 

Common Pleas. 1 Med win (Appellant), Stbeeter 
Nov. 24, J«n. 18. J (^Respondent). 

Parliament — Bormtgh Vote— Claim to be Hated, when 
too late. 

The respondent, who claimed to be entitled to be on 
the list of voters for a b<irough in respect of his occu- 
pation of ia house, had never been rated, but had paid 
prior to July 20, 1868, all rates due in respect of such 
Louse up to Jan. 5, 18C8. lie afterwards claimed to be 
rated to all poor rates made since July 31, 1867, but 
this claim was not served on the overseers until Aug. 24, 
1868; aud the question, therefore, was whether that was 
not too late, and onsequently invalid. A poor rate had 
been made Jan. 15, 1868, which was the only poor i-ate 
in force when the claim to be rated was made. The 
l^eyisnig barrister thought that the claim to be rated 
was too late, but in deference to the decision of the 
Court of Common Pleas, in Ireland in Agnetv v. lieilfy 
(2 Ir. Com. Law Rep 560) and Muldotcneg y. JUalcolmson 
(15 Ir. Com. Law Rep. 375), under provisions in the 
Irish Act, 13 & 14 Vict. c. 67, ss. 55 & 110. similar to . 
those in the Euj^li^h Act, 2 Wm. IV. c. 45, a. 130, that 
a claim to be rated served in August was sufficient and 
had relation to the time when the rate waa made, he 
allowed the claim. The p-esent appeal was argued last 
Michaelmas Term by 

Keane (Lumley Smith with him) for the appel*- 
lant; aud 

Pickering for the respondent. 

Cur, adv, vttU, 

The CotTET now held that as the qualification must 
be completed by July 31, the claim to be rated was too 
late, and consequently the respondent was not entitled to 
be on the list of votei-s. 

Decision reverted. 
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DiDorc€ and 
MtUrimonial Coumm, \ PatoH v, PatoH. 
Jan. 10. 

Huiband's Petition — Alimony pendente lite. 

AlimoDj pendente lite was allotted to the wife, the 
respondent in the suit, but the order was suspended la 
enable the petitiont*r to &l6 affidavits in proof o^ an 
allegation that she was supporting herself by prostitu- 
tion. No atfidavits having been liled^ the order was 
drawn up on December 16. 

Littler, for the petitioner, now moved the Court to 
rescind the ocder. He relied on three affidayits^two 



by policemen, who deposed that the house in which the 
respondent lived was a noted brothel ; and the tiiird, by 
a confessed prostitute and a lodger in tiie house, to the 
same effect. 

Indenoick appeared for the respondent, who admitted 
in her aifidavib in reply that she kept lodgers, but 
denied that her house was a brothel. 

The Judge-Oboinabt refused, under the circum- 
stances, to act upon the petitioner's affidavits, and to 
rescind the order for alimony pendetite lite. There was 
oath against oath, and if the respondent had sworn 
falsely she was liable to a prosecution for perjury. 



Ifjotcs flf "^tant gcdsions. 



COJCKON LAW. 

KtOLioSNCE. — ^DefmdHDt, a contractor, was engaged by 
the Metropolitan Buard of Works to constmct a sewer along 
a bighwny. It wa^ necessary to cut a trench in the high- 
way, and, after building the sewer, to fill in the trench, and 
to ri'Store and make good the surface of the highway. The 
sewer was built and fioistied ; the trench was filled in and 
completHi by defendant ; the work was properly done ; the 
surface of the road whs properly reinstated and made good ; 
but, subsequi^ntly, a hole appeared in the highway, which 
was caused, hs the jury found, by the natural subsidence of 
the soil. Into this plaintifTs horse fell, and })laintiff's wife 
was injured. Defendant did nothing to the highway after he 
had completed the work; bat the jury fonnd that the parish 
had not taken to it so as to relieve defendant from the 
obligation of looking after the work and making good its 
Bubsequent defects. — Held, affirming the judgment of the 
Court of Queen's Bench (36 Law J. Rep. (N.d.) Q. B., 166), 
that defendant was not liable in an hction brought against 
him by the plaintiff, he having done all that he was bound 
to do to the highway. — Byams v. Wtbster, 38 Law J. Rep. 
(Ezch. Ch.) Q. B. 21. 

SAI.B BY Sample. — Where the contract is for merchantable 
goods, and the sale ia by seller's sample, which reprf^ents to 
the buyer a merciianinble article and discloses'no defect^ 
and the gouds are accepted as according with the sample, 
there is siili an implied warranty of their being merchant- 
able, m respect of all such matters as ctmnot be judged of 
by the sample—just as there would V>e if bulk hiul been in- 
spected, and defects could not thereby be ascertained. — Mody 
T. Qreg n (Exch. Ch.), 38 Law J. Rep. Ezch. 12. 



MA0I8TRATB*S CASES. 

Lascbmt. — ^Partridges about three weeks old and able to 
fly a little, whichhad been hatched and reared under a com- 
mon hen, placed under a hen-coop, and after the removal of 
the coop had remained about the place with the hen as her 
brood, sleeping under her wiogn at night, may be the subject 
of iKtQ^ny.-^Begina v. Shickle, 88 Law J. Rep. M. C. 21. 

Labcent. — To constitute larceny, there must be a taking 
of the property against the will of the owner. But the 
cashier of a bank has authority, arising from the nature 
of his employmenti to pay the money of the bank to per- 
sons presenting genuine orders, and to judge of their 
genuineness. Therefore, a cashier who, dect^ived by a 
forged order, purporting to be drawn by a customer, pay:? 
money to the payee, who presents it knowing it to bfi 
forged, thereby parts with the property in the money of the 
bank to the payee eo as to bind his employer; and the payee 
is therefore not guiltv of larceny, but of obtaining money by 
false pretences. And a conviction of a person who received 
the money, with a knowledge of the fraud, from the payee 
who had obtained it in the manner above mentioned, for re- 
ceiving the money knowing it to hare been stolen, was held 
bad.— A^. V. i*rinee, 38 Law J. Rep. M. C. 8. 

~ ■ TSTrrsiifeBr-^^Where a nuisance is ascertained by the nui- 
sance authority to exist, it is not neces^^ary before taking pro- 
ceedings against the owner, under section 21 of the Sanitary 
Act, 1866, and section 12 of the Nuisances Kemoral Act, 
18d5, to serve him with a notice in the form gi\*en in the 
schedule to the latter Act, Form iOy^Jjmue t. Qned, 88 Law 
J. Rep. M. C. 22. 
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Kxtm k ^arkanor^tt. 



The following is a copy of the Order in Council on the 
appeal of Maiixn v. Mackonochis from the Court of 
Arches to the Queen in Council : — 

At the Court at Osborne House, Isle of Wight, the 14th day 
of January, 1869. 

Present.— The Queen's Most Excellent Majesty, Lord 
Chancellor, Lord President, Lord Chamberlain, Mr. Gosehen. 

Whereas th#^re was this day read at the Board a report 
from the Judicial Committee of the Prity Council, dated 
the 28rd of December, 1868, in the words following, viz. : — 

' Whereas, in a certain cause of the ofBce of the Judge, 
which was lately depending in the Arches Court of Canter- 
bury, and was promoted and brought in virtue of letters of 
request, under ihe hand and seal of the Eight Rev. Father 
in God Archibald Campbell, by Divine permission Lord 
Bishop of London, by John Martin, a parishioner of the new 
pari>h of St Alban*s, Holborn, in the county of Middlesex, 
diocese of London, and province of Canterbury, against the 
Rev. Alexander Hejiot Mackonochie, a clerk in holy orders 
of the United Church of England and Ireland, the incum- 
bent and perpetual curate of the said parish, the Right Hon. 
Sip Robert Joseph Phillimore, Knight, Doctor of Laws, the 
Judge of the said Court, did on the 28th day of March, 1868, 
by his interlocutory decree, pronounce that the proctor for 
the said John Martin had sufficiently proved his intention 
deduced in the 3rd, 4th, 7th, 8th, 9th, lOtfa, and 11th articles: 
given in and admitted in tho said cause, and that the Rev. 
Alexander Heriot Mackonochie, clerk, had offended against 
the statutes, laws, constitutions, and canons of the Church 
of England in the particular matters alleged and set Ibrth 
in the said articles in manner as hereinafter mentioned, and 
did therefore monish the said Rev. Alexander Heriot Mac- 
konochie to abstain for the future from the elevation of 
the cup and paten during the administration of the Holy 
Communion, as also from the use of incense and from the 
mixing water wilh the wine during the administration of 
the said Holy Communion, as pleaded in the said articles, 
but did give no costs ; and whereas an appeal from the said 
decree has been prosecuted to your Majesty in Council on 
behalf of the said John Martin, in so far only as the said 
Judge did not by his said decree pronounce that the said 
Alexander Heriot Mackonochie had offended against the 
statute law and the constitutions and canons ecclesiastical 
by having knelt or prostrated himself before the consecrated 
elements during the Prayer of Consecration, and by having 
permitted and sanctiouf^d such kneeling or prostrating by 
other clerks in holy orders, and did omit or decline to ad- 
monish him against so offending in future, snd did omit or 
decline to pronounce that the said Alexander Heriot Mac- 
konochie had offended against the statute law Hud the 
constitutions and canons ecclesiastical by having used lighted 
candles on the Communion Table during the celebration of 
the Holy Communion at times when such lighted candles 



purpose of giving light, and by 
tioned such use of lighted candles. 



were not wanted for the 
having permitted and sanctfoned i 

and did omit or decline to admonish him against so offending 
in future, and also did omit or decline to condemn- the said 
Alexander Heriot Mackonochie in the opsts incurred in the 
•^said cause on behalf of thn said John Martin ; and whereas 
the usual petition of appeal to your Majesty in Council of 
the proctors of the said Jolin Martin stands referred to this 
Committee under sod by virtue of your Majesty's General 
Order in Council of ihe 4th day of November, 1867; and 
whereas an appearance has been entered in the registry of 
your Miljesty's Court of Appeals on behalf of the eaitl Alex- 
ander Heriot MackoDochie, tlie respondent in the said cause 
of appeal. Now, the Lords of the Committee having, in 
obedience to your Majesty's said Order in Council, tttk«-n the 
said petition into consideration, and read the prooeedings 
and evidence transmitted from the Court below, and on four 
former days heard counsel and proctors on both aides, and 
having maturely deliberated, have this day agreed hum My to 
report to your Majesty their opinion in favour of the appeal 
of the said John Martin that the decree of the Court below 
ought to be amended to the extent hereinafter mentioned, 
that the principal cause ought to be retained, aud therein 
that in addition to the matters in which the said Alexander 
Heriot Mackonochie was, in the decree appealed from, pro> 
nounced to have offended, and from which he was thereby 
monished to abstain for the future, he, the said Alexander 
Heriot Mackonochie ought to be pronounced to have offended 
against the statutes, laws, constitutions, and canons of the 
Church of Enprland by hanng within the said Church of the 
new parish of St. Al ban's, Hoibom, knelt or prostrated him* 
self before the consecrated elements during the Prayer of 
Consecration, and also by having within the said Church need 
lighted candles on the Communion table during the celebra- 
tion of the Holy Communion, at times when such lighted 
candles were not wanted for the purpose of giving light, and 
that the said Alexander Heriot Mackonochie ought to be 
admonished to abstain for the future from kneeling or pixta- 
trating himself before the consecrated elements during the 
Prayer of Consecration, and also from using in the said 
church lighted candles on the Communion table during the 
celebration of the Holy Communion at times when such 
lighted candles are not wanted for the purpose of giving 
light; and further, that he, the said Alexander Heriot Mac- 
konochie, ought to be condemned in the costs incurred on be- 
half of the said John Martin, as well in the Court below as 
in the said appeal.' 

Her Majesty having taken the said report into considera- 
tion, was pleased by and with the advice of Her Privy Council 
to approve thereof and of what is therein recommended, and 
to order, as it is hereby ordered, that the same be duly and 
punctually observed, complied with, and carried into execu- 
tion. Whereof all persona whom it may concern are to take 
notice and govern themselves accordingly. 

AatHUA HfiLFf . 
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Lord HATSEKiEr, L.C. 1 
Jan. 25. j 



Hawkins v, Maltbt. 



Share^-^Trans/er^Pnority^CuMtom of Stodi Rvehtmge 
— 8ub-Pureha$er — Indemnity. 

The facts of this case will be found reported in S7 Law 
J. Kep. (v. 8.) Chane. 68. The bill was filed for specific 
performance of a contract for the purchase of shares, the 
jilaintiff being the original vendor, and the defendant 
being a. sub-purchaser from ^e jobbers, to whom the 
ahares were originally sold. 

On the former occasion Vice-Chancellor Wood dis- 
missed the bill with costs^ on the ground that the defen- 
dant was not bound by his contract to take a transfer of 
shares upon which a cidl was overdue $ but on appeal^ 
the Lord Chancellor (Chkucsfokd) disapproved of this 
ground of decision^ though he affirmed the decree on the 
ground of a variation between the contract as alleged 
"Old the contract proved ; the dismissal of the a|>peal to 
be without coats and without prejudice to any new bill 
the plaintiff might be advised to file. 

A new bill was accordingly filed, and the Mastbb of 
TUB Rolls made a decree (3 Notes of Cases, 219), from 
which the present appeal was brought 

Mr. Southgate and Mr, Bush argued the case on 
the part of the appellant 

Mr. Totnuend (with whom was Mr, Jesid), for the 
respondent, was not called upon to support the decree. 

The LoBD Chaitcellob dismissed the appeal with 

CJStS. 



IVm^ Charitable Bequest — Boyd Societies — Pure Per- 
sonal;^ — Priori — Costs, 



In this case there were two appeals from an order of 
V ice-Chancellor Stvabt made on further consideration. 



SBtwrx, L.J. delivered the judgment of the Court, 
and agreed with the Vlcs-CaANaBLLOB that the Royal 
Society and Royal Geographical Society were eharitiee 
within the meaning of the Mortmain Act Witli 
regard to the other points, it wns clear that the fAak- 
ritable legacies were entitled to be pidd out of the pure 
personalty in priority of the other legacies, but there 
was notbm^ in the will to relieve the pure personaltr 
from contributing to the debts and costs of the ami 
The proceeds of the Madeira estate, although they did 
not come within the Statute of Mortmain, could nc^ be 
treated as pure personalty in the sense in which that 
term was used in the testator's will. The Vice-Chan- 
CELLOR^s^ order must be varied accordingly. The appel- 
lant societies must bear their own costs in the first 
appeal ; but the costs of the second appeal, and of the 
other parties m the first appeal| would come out of the 
estate. 



Lords Justices.! 
Jan. 23. I 



Daws v. Rowland. 



Damage to Freehold— Boundaries — It{;undion — SiU to 
Enforce Award, 

The plaintiff and defendant were owners of adjacent 
estates ; the eastern boundary of the plaintiff's lajid, as 
claimed by him, consisted of a raised bank planted with 
trees on the top, and with a quick-set hedge on its 
eastern side. Disputes arose some time ago respecting 
the plaintiff's right to the bank, and the defradant aet 
up a post and rail fence on the western side of the liae 
01 trees as the boundary between the two estates. 

In 1867 the }>laintii! brought an action at law against 
the defendant in respect of this act, and subsequently 
the matter in dispute was referred, by the order of Mr. 
Baron Braitwell, to an arbitrator, to whom was given 
power to settle the boundaries, and direct the execution 
of any necessary deeds. In January 1868 the arbitrator 



The facts of the case and the decision of His Honour awarded the bank to the pliuntiff, and directed the de» 
are stated in the Law J. Notes of Cases, 1868, 211, : fendant to rive un possession thereof This award was 
and 38 Law J. Rep. Chanc. 62. From that decision i made a nilc of Court. At the end of March the de- 
the Royal Society and the Royid Geographical Society ' fendant, having removed the posts and rails from the 
appealed, on the ground that ihej were not charities j western side of the line of trees, began to re-erect them 
within the meaning of the Mortmain Act; they also on the eastern side, between the trees and the quick-set 
appealed from His Hokovb's order making iJiem bear | hedge, and shortly afterwards commenced to throw down 
ineir own costs. > the portion of the bank on the eastern side of the fence 

The plaintiffs also appealed from so much of His I he had so erected, and to destroy and grub un the quick- 
IIonoub's order as declared that the testator's property ' set hedge. Under these circumstances, the pUintiff 



in Madeira was to be dealt with as pure personalty, and 
therefore applicable primarily to the payment of charity 
legacies ; and also that the charitable legacies were to be 
paid out of the pure personal estate in priorit]^ of tes- 
tntor^s debts ana costs of suit, as well as in priority of the 
other legacies. 

8ir B, Palmer and Mr, Langxcorthy for the plaintiffs. 

Mr, Dickinson, Mr, Archibald Smith, and Mr. Bag^ 
shavoe for the appellant societies. 

Mr, Greene, Mr, Pearson, Mr, Wickens, Mr, A, 
Bailey, and Mr, Davey for other parties. 



set hedffe. , „ ^ 

filed his bill on April 24, alleging that, if the defendant 
continued his operations, he would tnereby es-ase and 
destroy tbe plaintiff's boundary marks, and injure the 
plaintiff's inheritance; and that it would be difficult, if 
not wholly impossible, again to ascertain the bonndaiy 
of the plaintiff's lands, and praying for an injunction 
and damages. 

His Honoub (the Vice- Chancellor Maliks), on De- 
cember 6, 1868, dismissed the bill with coats. The 
plaintiff appealed from His Honoub's dedaipn. 

Mr, Glafte and Mr, Phear were for the appellant. 
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Mr. LUtie and Mr. A. Q. Marten, for the respondent^ 
were not called on. 
Their Lordships said that this was not a bill to 

Srevent multitudinous suits nor vexatious litigation, nof 
id it allege such irreparable damage to the plaintiff's 
freehold as the Court would feel bound to prevent It 
was, in fact, a bill to enforce an award at law. That 
award had been made a rule of Court, and the plaintiff 
had a sufficient remedy at law, and relief by legal pro- 
cess under the award. ^They held that no reason nad 
been substantiated for invoking the aid of the Court ; 
that, therefore, the Vice-Chaj^ckllob's order was cor- 
rect^ and the appeal must be dismissed with costs. 



I In re Bidduxph. Ex parte I^otlbib. 



Lords Justices. 
Jan. 22. 

Bankruptcy-^Procf of Debts^Breack ef Trud Cam" 
mined under Mistake as to the Nature of the Trust. 

By the will and seven codicils thereto; made in 1824, 
the Countess de Frere bequeathed a sum of money 
to her executors, of whom Mr. Biddulph was one. upon 
trust for a certain person for life, and afterwards for the 
executors benaficialiy. Until the vear 1841, it was sup- 
posed that these seven codicils alone existed. In fact, 
however, there was an eighth codicil, which gave the 
fund in question to persons represented by the preeent 
claimants. In the year 1636 the sam of 3,000/. was 
advanced by a banking firm, of which Mr. Biddulph 
was a member, out of tne balance then to the credit of 
the Countess's executors, upon a security not authorised 
by the truat, and which afterwards proved to be insuffi- 
cient. In 1840 the firm became oankrupt The co- 
executor of Mr. Biddulph, who had shortly before dis- 
covered the eighth codicil, proved against the joint 
estate for the balance then owing from the bank, but 
gave credit for the 3,000/1 as being secured (see In re 
Biddulfh, 6 De G. M. & Q,, 801, where the facts are 
stated m detail). 

The claim now was to prove against the separate 
estate of Mr. Biddulph for the deficiency of the security. 
It did not appear whether the tenant for life autho- 
rised the investment, but no complaint had ever been 
made by him. 

Mr. Commissioner Holbotd decided that the case was 
governed by In re Biddulph, and refused the proof, 

Mr. JDe Oex and J/r. Matnadge for the appellants. 

Mr. Amphlett and Mr, Elderton for the assignees. 

Their Lordships held that the proof should be ad- 
mitted, upon the ground that there nad been a breach of 
trust 



Lords Justices. 
Jmi. 25. 



}w. 



HIIE V. dPRX5Q£TT. 



WiU — Construction. 



The Master of tsle Rolls held that the persons who 
would at that time have been the next of kin if the 
third grandchild had been dead also, were entitled. 
The grandohild appealed on the ground that there wra 
an intestacy. 

Mr, Jessel and Mr. Casson for the appellant. 

Mr. Southgate and Mr. Villiers for tne respondents. 

Their Lordships dismissed the appeal with costs. 



^^^y -JBLiCKPORD V. Davis. 

Practice — Farm of Decree in Rtdemption Suit — Just 
Allowances — Consolidated Order xxiii. r. 16. 

This was an appeal from a decree of Vice-Cbancelior 
Stuart, made m a redemption suit The mortgage 
under which the appellant, the defendant, claimed pro- 
vided expressly for the pavment of the costs of preparing 
the mortgage deed ana tat the payment of the costs of 
any actions or suits which the defendant, as mortpfagee 
in possession, might find it necessary to bring relative to 
the mortgaged premises. 

The decree made by His Honour directed an account 
of what was doe for principal and interest to the de- 
fendant, and also an account of what the defendant had 
received, or, but for wilful default, might have received ; 
and it ordered that the moneys so received should be 
applied first in discharge of the interest, and then in sink- 
ingthe principal. 

The defendant complained that this decree did not 
provide for his being allowed the costs above men- 
tioned. 

Mr. Little and Mr. Burdswell for the appellant 

Mr. Maekeson and Mr. W* W, Cooper^ for the re- 
spondent, were not called upon. 

Their Lordships dismissed the appeal with costs, 
upon the ground that all the costs and expenses referred 
to by the appellant would be allowed as ordinary 'just 
allowances. 



A testator gave, in the event of the death under 25 
of two of three named grandchildren (which happened), 
the residue of his personal estate, after payment of 
10,000/. to the third grandchild, to the person or persons, 
exiclQsive of his snrvivioK grandchild, who, under the 
statutes for distribution of the personal estates ckf intes- 
tates, would, immediately after tne decease of the survivor 
of his other two grandchildren, be entitled to his estate 
if he had then died intestate. 

At the time of the decease of the second grandchild, 
the third grandchild was the testator's sole next of kin. 



Lord Rokillt, M.R. 1 Starr v. The Mayor akd Coh- 
Jan. 21. J poration of London. 

The London City Improvement Act, 1847. 

The plaintiff was the owner of distinct properties re- 
quired Dy the defendants for the purposes of the Hol- 
bom Valley improvements. Hie object of the suit was to 
restrain the Lord Mayor issuing a warrant to the sherifi 
directing him to summon one jury to assess the pro- 
perties in a lump, the plainliff insisting that he had a 
right to have his properties valued separately by distinct 
juries. 

Mr. Jessel and Mr. Bury, for the plaintiff, now moved 
to restrain the Lord Mayor from issuing such warrant. 

Mr. Swanston and Mr. A. E. MUler for the de- 
fendants. 

The Mastbr of thr Rolls refused the motion. 



LOBB RO«LXT, M.R J j.^^^^ ^ Qjj^j,^ 

Breach of Trust — Beplacement of Fund. 

A breach of trust had been committed by an un- 
authorised investment in debentures of the London, 
Chatham & Dover Railway Company. The question 
was, whether the estate of the defaulting trustee was 
liable to make good what would hp:^ been produced by 
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an investment in Consols, or whether he had the option 
of replacing the sum invested with interest at 4 per 
cent. 

Mr, Montagus Cookson, for the cesttds mte tntdetU, 
suhmitted that Broim v. Oettatly^ 2 Law liep. Chanc. 
Ap. 761, deprived trustees of the option allowed thefli 
hy the earlier case of Robinson v. Robinson y 1 D. M. 
& G. 247. 

Mr. JoUiffe represented the estate of the trustee. 

The Master op the Rolls held that the trustee still 
had the option as hetween himself and his ceMni que 
trust, Broum v. Oellatly being a case between tenant for 
life and remainderman. 



Will—Cotistructwn — Class— Persons * then Limng or tkeir 
Heirs^ 

The question upon this petition was as to the effect^ of 
a codicil made by the testator, Thomas Phil^, by which 
he anpointed a fund of 1,300/. stock, oyer which he had 
an aosolute power, subject to his wife's life interest 
therein. By the codicil in question he gave the fund, 
after his wife's death, * to my childi*en then living, or 
their heiis.' The testator had seven children, two of 
whom were dead at the date of the will, one of them 
leaving a child. Three other children died after the 
testator in the widow's lifetime, and two survived the 
widow. 

Sir R, BaggaUay, Mr, Bristowe^ Mr, llannen^ Mr, 
Ratoiinson, and Mr, Hadley, appeared for the various 
claimants. 

His Lordship held that the effect of the codicil was 
to divide the fund between the surviving children and 
the next of kin of all those who were dead. 



IjOED Kouillt, 
Jan. 26. 



M.R.J 



f/n re Thb Gensbai. Bank for 
THE Promotion ojt Agrictjl- 
xima AND Public Works 
(LiiriTSD AND Reduced). 

Company — Reduction of Capital — Notice to Creditors — 
General Orders of March 21, 1868. 

At extraordinary general meetings of this company, 
resolutions had been passed for the reduction of their 
capital. The ceneral orders of March 21, 1868, by sec- 
tion 6^ direct the company thereupon to file an affidavit, 
verifying a list containing the names and addresses of 
the creditors, and, by section 9, require the company, 
within seven days aiter the filing of such affidavit, or 
Buch further time as the judge may allow^ to send a notice 
to each creditor whose name is entered on the list. 

Debentures payable to bearer had been issued by the 
company, and the company had &Uo become guarantee 
tor others of the same nature issued by the Socit^t^ Co- 
tonni^e de St. Etienne du Ronoray ; and since it was not 
known by whom these debentures were held, it was im- 
possible to comply strictly with the directions of the 
general order. Under these circumstances, 

Mr, Jessel (Mr, Davey with him) suggested that no- 
tice should be given to the debenture holders by advei>- 
tisement, and that the time should be extended for the 
purpose. 

The Master of the Rolls assented. 



Lord Rosillt, M.H. 1 Re Tmt Csika SssAXKiiF Co. 
Jan. 25, 37. J Ex parte Macxskzib. 

Companies Ad, 1863, *. 76 — Dehenifire, 

After a resolution for winding the above company up 
voluntarily, Lowes, a shareholder, assigned some deben- 
tures issued to himself, to Mackenzie for value ; notice 
was given to the company, a call was subsequently made, 
and the company was afterwards ordered to be wound up 
compulsorily. 

Proof of the debt due on the debentures had beej^ 
allowed, but subject to the calk due on Lowes' shares, on 
the ground that section 75 of the Companies Act made 
the call relate back, ao that debentures were only assign- 
able subject to any calls that might be made. 

This was a summons to vary the certificate by ad- 
mitting proof in full. 

Mr, Jessel and Mr, F. J, Turner for Mackenzie. 

Mr. Roxburgh and Mr, Wickens^ for the official liqui- 
dator, contended that the call related back to the time 
when Mackenzie became a shareholder. 

Mr. Jessel replied. 

27. — The Master of tele Rolls said the question 
depended on the construction of section 75 of the Com- 
panies Acty 1862, the object of which seemed to prevent 
such assignments as these. The call rehited back to the 
commencement of the winding-up. The summons must 
therefore be dismissed. 



^^Jarbo."^'}'^'^™^ r. Mbacham. 

Mortgagor and Mortgagee — Equitable Mortgagee — Lejal 
Mortgagee^ — Notice — ^Priorities, 

The question in this case was whether a legal mort- 
gagee of one moiety of lands was entitled to priority 
over the owner of the other moiety, who held an equit* 
able mortgage by deposit of the title deeds of the iirsi 
moiety, prior in date to the legal mortgage. 

The facts of the case were, very shortly, these: — 

The plaintiff and one James ^tham were tenants in 
common in fee of the lands in question. They borrowed 
of Thomas Lea 1,000/. upon the security of a deposit of 
the title deeds of the property, accompanied by a merno^ 
randum in writing. After that, Batham, without the 
knowledge of the plaintiff, executed a legal mortgage of 
his moiety to the defendant Meacham, to secure 500/. 
Batham acted as the defendant's solicitor in the trans- 
action J and the defendant admitted that he placed con- 
fidence in him. It -was proved that the defendant 
Meacham, when he took his mortgage, inquired for the 
title deeds, and was told they were in the possession of 
Lea, as equitable mortgagee ; although that was denied 
by Meacham, who asserted that he was told they were 
in the possession of the plaintiff, as the other tenant in 
common. The rights of Lea, as equitable mortgagee, had 
become vested in the plaintiff; and arguments turned oa 
the question whether Meacham had notice of the eqmt- 
able mortgage to Lea ; it being also contended that there 
was an extinction or merger of Lea's prior title. 

Mr, Oreme and Mr. Trertilett for the plaintifl'. 

Mr, Dickinson and Mr. IV, R, Fisher tot the defendant 
Meacham. 

Mr, A, SmiUi, Mr, Woodhouse, Mr. W, W. Streeten, 
and Mr, Maskelyno for other parties. 

Stuart, V.C. was of opinion that even if Meacham'a 
statement were true, and he relied upon, and was de« 
ceived by, Batham's representations^ the loss he suffered 
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b^" liiff own agent must fall upon himsalf ; tbat tbe at- 
tempt to afaovr extiDotion or mer^^r bad biled, and that 
upon tbe wbole case, tbe plaintiii* ytna entitled to tbe 
priority over tbe defendant Meacham, wbicb be sought 
to eatablisb in tbe suit^ and His Hokovr made a decla- 
ration accordingly. 

SxTARx, y.O. \Qjamn v. Moro*k. 



Jan. 21. 



■} 



Urteiioe^ Decree — Ckancery Practice AnteiulnierU Act, 
e, 53 — JVevfOM Marriage of Female Plaint jf utdsnown 
to the Courtj and the Partiee to the Sutt^ at the Time 
of the Decree — Defect in Suxt-^Suppletnenial Bill, 

This was an administration siiit^ in which the plain- 
tiffs were three infants, suing by their father as their 
next fnend. On April 22, 1807, one of the infants! 
married a Mr. Thomas Huntley*; but she was not then 
aware of tbe proceedings in this suit ] and T. Huntley 
waa not aware that bis wife was a ward of Court. * On 
November 19, 1807, the usual administration decree 
was made. Mrs. Huntley was tbe only party to tbe 
suit wbo was tben aware of tbe marriage. She attained 
her majority on September 10, 1808. 

Tbe fact of tbe marriage baring since become known, 
a motion was now made on behalf of all tbe plaintiffs 
for tbe usual order, under the 16 & 16 Vict. c. 86, s. 62, 
to reyive tbe suit. Mr. Huntley bad made an affidavit, 
apologising for bis contempt of Court, and offering to 
execute any settlement, and otherwise to be bound by 
any decree or order of tbe Court, ae it migbt think 
proper. 

mt. Kekewidh appeared in snppbrt of tbe motion, and 
dted Ctntpe y. Cappe^ 4 Law J. Rep. Chanc. Ap. 1. 

Mr. Jfy was for the defendant. 

Stuabi^ V.C. said that in tbe case referred to there 
bad been an actual abatement^ but here tbe suit was 
merely defectiye, by an alteration in tbe status of one 
of tbe parties to it, and wbicb was not known when tbe 
decree was made. That defect could only be cured by 
a aoppltmental bilL The Chancery Practice Amend- 
ment Act applied to ordinary cases of revivor ; and as to 
tbem, there waa no distinction drawn by tbe Act 
between infants and adults. No order on tbe motion. 



County CcurU^Pleadinf^ — Obfection to the Jurisdiction, 

This was a motion, in the natiu-e of an appeal from a 
decision of the judge of the County Court sitting at 
Clerkenwell. Hie plaint in tbe suit was filed for tbe 
purpose of setting aside and cancelling two documents 
or assignments on the ground of fraud. The facts of 
the case were not now gone into. It was, boweyer, 
stated that tbe County Court judge had refused to make 
any order on the motion when it was before him, but 
bad sanctioned the present application. 

Tbe application waa made under these circumstances : 
The objection taken by the defendant to the plaint was 
that the County Court bad no jurisdiction to enter- 
tain the suit To raise that objection before tbe 
County Court judge, it was said that a statement 
in tbe nature of a demurrer alone to the jurisdic- 
tion was not allowed by tbe rulea of tbe County 
Court; but that ench an objection must be accompanied 
hr a statement substantially denying the facts 
alleged in tbe plaint To have done that in 



tbe present case would baye been most expensiye ; and, 
moreover, the defendant did not wish to adopt that 
course. Under those circumstances, the defendant made 
a motion in tbe Coimty Court to take the plaint off tbe 
file for want of jurisdiction. The judge was of opinion 
that he could not entertain sucb a motion, but gave the 
defendant leave to &pplj> in any way he might be ad- 
vised, to this Court Tne defendtot now renewed t)io 
motion here, and stated the facts of the case, so far as 
they are above set fortb, and the difficulty in wbicb 
the defendant was placed by tbe rules of tbe County 
Court 

Mr. Cecil JRussell appeared in support of tbe motion, 
and added to tbe facts above mentioned that the County 
Court rules did not provide for appeals from interlocu- 
tory appUcations. 

Afr, IVoodroge opposed the application. 

STUAB3V V*C. was of opinion that be could make 
no order now on this motion. It was substantially 
an appeal from a County Court; but every appeal 
from a County Court ought to be by a case, regularly 
signed, as required by the County Courts Act. With 
respect to the difficulty as to tbe mode of raising tbe 
question of jiuisdiction m tbe County Courts he thought, 
as there was no sucb thing as a demurrer in those 
Courts, this was a case in wbicb tbe County Court 
judge should be informed tbat this Court thought a 
mere statement of the fact that the deflmdant aueged 
the Court had no jurisdiction in tbe case, ought to bo 
allowed, in the first instance, without any further 
nleadin^. If the judge tben decided that he had juris- 
aiction in the case, an appeal from that decision migbt 
be brought here in the re^lar oonrse. Tbe ooets of the 
application must be costs m tbe cause. 



Stuart, 
Jan. 22. 



V.C.J 

^- 1 



Re Cluhsbow's Sjettlkd Estates, 
and Re thb Lsasbs aitd Salbs 
OF Settled Estates Act. 



The Lands Ckmees CoMiMdatim Act, 1845, a. ed-^The 
Zeaees and 8ale$ of Settled Estates Act, s, 28— <SMZer*' 
Ustate — Thunti /or Life, iDvlhout Lnpeachment of 
Waste — Sale — AppUoation of Purchase-Money — ^Per^ 
manent Improvements.^ 

This matter came on upon a petition, praying an 
order to tbe effect tbat a portion of tbe purchase-money 
of certain settled estates, which bad been sold under tbe 
order of tbe Court, migbt be applied in making improve- 
ments on another estate, which bad been purcnaaed and 
settled upon tbe same trusts as subsisted with respect to 
tbe ori^nal estates. 

The improvements, which it was shown were neces- 
sary, and which it was sought to make, were these : — 
A new road, 550A ; a new farm house, 600/. ; new farm 
buildings, 200/.; repairs to old buildings and fences, 
160/. ; and the underaraining of ISO acres of the estates, 
060/. The tenant for life of the property held it with- 
out impeachment of waste, and was not bound to bear 
the expense of tbe proposed improvements. 

Mr, Freeling appeared for the petitioner, and stated 
that the only question was whether the Court had 
jurisdiction under the Leases and Sales of Settled 
Estates Act, s. 23, to make the order asked P Similar 
orders had been made under tbe Lands Clauses Consoli- 
dation Act, 1846, s. 69, but it did not appear that any bad 
been made under the Leases and Sales of Settled Estates 
Act 

Mr, North appeared for respondents^ t 
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Stuart, Y.O. made tlie order prayed bj the petition, 
subject to the prodaction of an affidavit, that the pro- 
posed improvements were for the permanent benefit of 
the estate. 



Stuabt, V.C. ■ 
Jan. 25. 



Ceow V, Pettbisgill. 



Mortgage—Father and Son — SatUfadMn ofihe Mort 
gage by the Son-^Right ^ the Son's Widow to he 
repaid out of ihe Father's JSetate, the Advance made hy 
her Husband, 

The plaintiff in this case was the widow and execu- 
t rix of the son of the owner in fee simple of a farm 
called Bradwell Farm. Robert Crow, the father, pur- 
chased the farm in 1808, when he mortgaged it to James 
Stone for a term of 1,000 years, to secure 3,000/. and 
interest. Robert Crow, the father, paid off ^00^ of the 
mortgage money. In 1862 the father and son made 
cross wills, each devising and bequeatiiing to the otlier 
his real and pei-sonal estate absolutely. In 1868 the son 
gave notice to the mortgagee that he wished to pay off 
the mortgage, and paid off 1,600/. of it. He afterwards 
paid off the remainmg 1,000/. In 1862 the father made 
another will, by whicn he devised to his son a life in- 
terest only in part of the property which he had pre- 
viously intended to give to him absolutely. The 
father died in 1866, and the son- early in 1866, 
leaving the plamtiff his widow, and executrix and 
residuary legatee. The farm had been since sold 
under trusts for sale contained in the fathers will; 
and the son*s widow sought in this suit to have it de- 
clared that she was entitled to be paid out of the pur- 
chase money (which was considerable) of the farm, the 
2,600/. advanced by her late husband, in SAtisfaction of 
the mortgage. The question was whether the payment 
by the son of his father's debts was so made as to show an 
intention that the 2,600/. advanced by the son should be 
kept alive as a charge on the farm for his benefit Each 
side alleged an agreement in support of their case ; the 
plaintiff insisted that it was agreed that the money 
should be repaid by the father or his estate ; the de- 
fendant, Worship, who represented one of the father's 
residuary legatees, contended that the father had given 
up possession of die farm to the son, together with the 
stock upon 11^ on condition that he paid off the 
mortgage on it; that the son was in possession of 
the farm till his death, and at a nominal rent. 
But that if that were not so, the son had given his 
lather the money. Further, that whatever might 
have been the son's motive for paying oft* the debt, 
the moment he had done so, ne became, qud the 
repayment, a simple contract creditor only of the father's 
estate. If he, in-stead of his widow, had sued for it, he 
would have been barred by the statute of limitations. 
The defendant lastly endeavoured to show that the son 
had bv his conduct released his claim to be repaid the 
2,600/. from either his father or his estate. For all 
those reasons it was insisted that the plaintiff could not 
now recover the money. 

Mr, Greene and Mr, Lorence Bird were for the 
plaintiff. 

Mr, Dickinson and Mr, North were for the de- 
iendant. 

Stuart, V.C. thought that neither partv had proved 
their alleged agreement, but that on the whole case the 
nlaintiff was entitled to the relief which she sought by 
ner bill ; and made a declaration accordingly. 



Jaif^8*'l9 22 I ^^^^^^^^ *• Thb Earl of IhrnHAic. 
Executors — Trust Moneys — Receipt of One, 

Under the will of Thomas Glaholm, who died in 
1849, his five children became entitled to his residuary 
estate in equal shares. By the said vdll Charlton and 
Wilson were appointed executors, and the executors 
were authorisea to allow any part of the testator's 
residuary estate to remain on the then existino;' 
securities. Part of the residuary estate was secured 
by the bond of certain trustees of the Earl of Durham, 
a minor. In September 1840 Lord Durham attained 21, 
and in the course of the same year^ with the view of 
relieving his trustees from their liability on the bond, 
he ffare Glaholm's executors a new bond from himself in 
excnange for the old bond. In the new bond, the 
obligees, Charlton and Wilson, were described as exe- 
cutors of Glaholm. This bond was deposited at a bank 
of which Wilson was a cashier, and interest was regularly 
paid thereon to Wilson, who gave receipts for himself 
and his co-executor. A moiety of the 6,000/. w{is paid 
off in 1869. In 1862 the remaining moiety was paid to 
Wilson, who pive a receipt purporting to be signed by 
himself and his co-executor Ghariton. The bond was 
thereupon cancelled. Charlton's signature to the receipt 
was a forgery, and Wilson appropriated the whole of the 
monev. Charlton and the children entitled under the 
will filed this bill to recover the 2,600/. so lost, seeking 
to make Lord Durham liable on the ground of negli- 
gence and notice, and that the receipt was not a releasoi 
bein^ signed by only one of two trustees. 

Mr. Kay and Mr, Maddan Yr&tQ for the plaintiffs, and 
contended that the lapse of time from the testator's 
death, and the renewal of the security, showed the 
moneys were standing on a trust account, and not merely 
on the account of executors. 

Mr, Druce and Mr, Chitty for the defendant. 

James, V.C. said that Uie executors still held the 
money on an executorship, and not a trust account. 
There was no notice to the defendant of the trusts of 
the money. The Courts had ^ne to the verge of justice 
in helping ceetui que trustent m this sort of case, and he 
thought Lord Durham had been fully discharged from 
his liability. The bill must be dismissed with costs. 



Jm^6 27 } ^^*^™ ^* ^*^^^^^^^* 

Purchase of InsolwnCs Proper^ by Assignee— Itight of 
Insolvent to Sue — £apse of Time, 

In April 1844 the plaintiff, under the law then in 
force, filed a petition in the Insolvent Debtors* Court; 
in July 1844 the defendant was appointed creditors* 
Assignee, and as such, on January 7, 1846, he caused 
certain real estate of the plaintiff's to be exposed for 
sale by auction. The bill alleged that, by the con- 
trivance of the defendant, the sale was thinly attended, 
and that the property was knocked down to the defend- 
ant's brother at 160/. less than its real value, in pursuance 
of an arrangement between him and the defendant The 
facts as to the sale were known to the plaintiff in June 
1846. 

In March 1846 the plaintiff, being a trader, was ad- 
judicated a bankrupt on his own petition, and on May 
16, 1846, he obtained a certificate of conioniiit;f. AU 
the creditors imder the bankruptcy were paid in full, 
and a revesting order was made in the bankruptcy. 
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The bill Drayed that the sale might be set aaide, and 
that two aeeds by which it was caiiied into effect 
iniffht be cancelled. 

Jfr. Kay and Mr. Ford North for the plaintiff. 

Mr, Swanston and Mr, M^Naghien for the defendant. 

Jakbs, V.O. said that he was satisfied that the sale 
was of such a character that if it had been questioned 
in proper time and by a proper plaintiff, it would have 
been set aside; and he was inclined to think that the 



plaintiff was entitled to sue, although he had not 
obtained a revesting order from the Insolvent Debtors' 
Court on this point' His Honoitk considered the case 
similar to Troup v. Rxcardo^ 34 Law J. Rep. (n.s.^ 
Chanc. 91. But he was of opinion that the plaintiff^ 
delay in instituting proceedings was not explained, and 
that even if the sale were set aside there would be no 
surplus to come to the {>laintiff. For these reasons the 
bill must be dismissed with costs. 



(II^0ttrl8 0f Cxrmmxrn ¥ato* 



Lcmdhrd mid Tenant — Implied Contract — Giving up Pos- 
semon at Determination of- Tenancy — Under- Tenant 
Holding Over — J^ectment — Daniagee — Pleading — Fay-' 
numt into Court — Amendment. 

The first count of the declaration was for breaking 
and entering a house of the plaintiff's, and keeping the 
plaintiff out of it, and preventing him from letting it. 
The second count alleged that the defendant was tenant 
to the plaintiff upon the terms that he should, at the 
determination of tne tenancy, give up possession to the 
plaintiff; that the tenancy was determined, yet that 
the defendant did not give up possession. 

Plea to the first count, Not Guilty; to th^ second, 
Payment into Court of 40«. 

The defendant was tenant to the plaintiff of a house, 
part of which he had underlet to James Turner. The 
tenancy of the defendant was determined at Christmas 
1866, and he had given Turner notice to quit on Dec. 
21. ^Notwithstanding this notice, Turner would not go 
out, so that the defendant was unable to give up the 
absolute possession of the house to the plaintiff. On 
May 4 following the plaintiff brought an action of eject- 
ment against the defendant and Turner. Possession 
was given him by the sheriff on May 28. This present 
action was brought to recover the costs of the ejectment 
and half a year's rent. 

At the trial a verdict was entered for the defendant, 
with leave to move to enter a verdict for the plaintiff 
for the costs of the ejectment, and half a year's rent, 
less the 40t. paid into Court 

Field and Cave now showed cause against a rule 
which had been obtained. 

Sawkme and Faymond supported the rule. They 
contended that the defendant, by pleading pavment into 
Court in answer to the second count, had admitted the 
breach alleged, and that upon that ground, as well as 
upon the law generally, the rule must be made ab- 
solute. 

Per cuiiam (CocKBUBif, C.J., BLACKBUiur, J., 
Mellob, J., and Hates, J.). — We think that the de- 
fendant ought not to be bound by Uie payment into 
Court, so as to prevent his being allowed to deny that 
he was liable for the half year's rent If necessary, we 
should allow an amendment to be made, but we think that 
he was bound to give up the absolute possession of the 



house to the plaintiff upon the determination of the 
tenancy, and therefore that the plaintiff is entitled, in 
this action, to recover the half-year's rent, and also the 
costs of the ejectment 

Ftde dbsoltUe. 



[ Baily v. Db CsESPiemr. 



Queen^s Bench, \ -i 
Nov. 10, Jan. 20. r 
OovenatUor and Covenantee-^Fepeal of Covenant by Ope^ 

ration of Law — Compvikory Alignment of Jband to 

Raihoay Company, 

Declaration. That the defendant by deed devised to 
the plaintiff a house and land at Camberwell, and for a 
term of years, and covenanted,that neither the defendant, 
nor his heirs nor assififns, should or would, during the 
term, permit to be Duilt on the ground or paddock 
fronting the premises towards the north, any house, &c., 
except summer-houses, &c. Averment of conditions pre- 
cedent. Breach. That during the term defendant per- 
mitted a railway station to be built on the ground or pad- 
dock before mentioned. The declaration also stated, 
that after making the deed and during the term, defend- 
ant assigned the ground and paddock to the London, 
Brighton & South Coast Hallway Co.; and that the 
company, after the assignment and during the term, and 
while they were possessed of the ground and paddock 
by virtue of the assignment from the defendant, built 
the railway station on the ground and paddock contrary 
to defendant's covenant 

Plea. That, before the committing of the alleged 
breaches, and after the making of the deed, the Lon- 
don, Brighton & South Coast Bailwav Co. required 
to take and purchase the ^ound or paddock under the 
powers given them by their special Act, and that the 
groimd or paddock was land wnich the company were 
empowered by the Act to purchase and take com- 
pulsorily for the purposes of their undertaking \ and 
after the making of l^e deed, and before the oommittinff 
of the breaches, the company compulsorily purchased and 
took the ground or paddock, and for the completion of 
the purcnase the defendant did, by deed^ convey the 
ground or paddock to the company and their successors, 
which is the assignment in the declaration mentioned^ 
and that the company being thereby seised in fee of the 
ground or paddock, built the station, &c., which were 
erections reasonably required by them for the purposes 
of their undertaking 
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Eeplication. That tliough reasonable, it was neitber 
aecessarj or compulsorj for the company to build the 
station on the land in question. 

Demurrer by plaintiff to the plea of the defendant to 
the replication, and joinder in demurrer. 

JP. Af. White, for the plaintiff, argued that the defend- 
ant was not discharged from his liabilitj under the 
covenant by the Act of Parliament ; and secondly, that 
as the company had only a liberty to build but no 
obligation to do soj it could not be baid that the Act of 
Parliament had rendered the performance of the cov^ 
nant impossible. 

Raymond^ for the defendant, contended that in cove- 
nanting for himself and his assigns, the lesaor only 
contemplated his own voluntary assigns, over whom he 
had control, and not such assigns as the Le^atura 
had thrust upon him. 

The CouKT (CocKBUKf, C. J., Lush, J., Hakn£N, J., 
and Hat£S, Jj, after taJiing time to consider, now 
(January 20) delivered judgment. It must be taken on 
the pleadinfl? tbat the assignment was made altogether 
under the Act of Parliament. The company had there- 
fore become assignees of the defendant by the act of tha 
Legislature and by operation of law, and he waa 
exonerated from the perU)rmance of his covenant on the 
principle kx non cogit ad impouibiUa. 

Judgment for the defmdai4. 

*^* 23^*' } Regxna v. Fbancis RiTssBix. . 

Office of Clerk] of the Peace — Misdemeanour — 1 TF. <J- 
M, c. 2L 8, (y--JurisdicCion of Cowi of Quarter Sei- 
ifions — Judgment, how far conducive. 
This was a proceeding by quo warrmUOy and the facta 
were stated in a special verdict. It appeared that the 
relator, Mr. H. Wildes, had held the office of clerk of the 
peace for the county of Kent for several years before May 
23, 1865. A claim which he made to certain fees was dis- 
puted, and an attorney was engaged by certain of the 
justices, acting on hehalf of the sessions, to resist his 
claim. The matter was compromised, and a biU of costs 
being due to the attomer for services in respect of the 
claim, the finance committee of justices recommended it 
to be paid out of the county rate, in a report made to 
a Court of quarter sessions ; and that Court, adopting 
the recommendation, ordered it to be paid. It was the 
duty of the clerk of the peace to enter this order on 
the proceedings of the Court, and for the county trea- 
surer afterwards to pay the bill so ordered to be paid. In 
?iractice, however, the treasurer paid before the order was 
brmally entered and i-ecorded by the clerk of the peace, 
and he did so on this occasion. Although full particu- 
lars of the bill of costs had been given to the finance 
committee, only a short note of the bill had been pre- 
sented to the sessions by the committee, in which the 
amount was stated to be due to the attorney for profes- 
sional services rendered and moneypaid on account of the 
general business of the county. The relator refused to 
record the order for the payment of this bill, and in a 
letter which he wrote to Lord Eomney, the chairman 
of the Quarter Sessions, he stated that his reason for 
not entering the order was that thftJ)ill had not been 
presented m the usual manner by tne finance commit- 
tee, but only a short note of it, and that he would there- 
fore report to the Court on the subject. At the next 
meeting of the Court he stated aa reasons for not enter- 
ing the order, that no bill of costs with the items had 



been presented, tad ihat the costs were not anc^ fts 
ought to be home by the cmmty, but only by the jna*- 
tioes who had personally engaged the sttomey. Beitt|r 
called on by the chairman to say whether he stiU refoaed 
to enter the order, he replied Ihat he did, and tiie mmU 
ter was referred to the ^aanoe committee to take 
such measures as they should think ri^t on the 
subject. Charges in writing were tfaereunon eat- 
hibited apinst the leUttor ander 1 W. & M. c. SI, 
stating the ciroumstanoes and that he 'wilfnlly* 
wrongfully, malidondv, and oontamadously, and 
without reasonable or lawful excuse,' reftised to efster 
and record the order, and so had misdemeaned himaeU 
in the execution of his office. The ehaxges came before 
the Court of Quarter Sessions May 23, 1665, when, 
after hearing evidence and counsel both for and agmiat 
the relator, the Oonrt adjudged tbat the chairges -v^ere 
proved, and dismissed him from his office of ^evk. The 
questions now reiaed were, first, whether it was com- 
petent for the Court of Queen's Bench to interfere with 
the decision of the Quarter Sessions, after that -OouiC 
had entertained the charge and heard the rdiatet by 
counseL Secondly, assuming that the Court of Queen^ 
Bench could interfere with the decision, whether there 
was sufficient evidence that the relator had misdemeaned 
himself in his office so as to justify his dismissal. 

Montague Chatnbers (Gates with him) for the relator, 
and 

MdUth (Archibald with him) for the defendant. 

The Court (Cockbubk, CJ., Hawkbn, J., and 
Hayes, J.) gave judgment for the defendant It waa 
not competent for the Court of Queen's Bench to Inquire 
into the correctness of the decision of the Court of 
Quarter Sessions. The Quarter Sessions waa a oomnetent 
tribunal, and had evidence before it which was relevant 
to the matter in question. Being a Court of Record, ite 
judgment ought at least to have the effect of a magis- 
trate's conviction on a matter properly commenced 
before him. Apart from this pomt, the Oottbt ex- 
pressed itself satisfied with the decision on the merita. 
Judgment for the defendant. 



Queen'aSmch, 1 q^^^^^^ ^, Ma^lviia. 



\ 

Jan. 25. J 



L-ish JBankruptcg Act (20 ^ 21 Viet, e, 00)— Action 
brought in Engkmd^Effect of Certificater^Ih^eoium, 

This action was, on October 2 last, brought agtunst the 
defendant by the plfuntiff, both carrying on business in 
London. On December 10 a verdict waa obtained by 
the plaintiff for 84/. 159. \0d A ca, sa. was issued on 
January 8, on which day the costs were taxed, and the 
defendant was arrested on the I3th. He produced to the 
officers a protection granted to him, by the Court of 
Bankruptcy in Ireland, on January 12, and which was to 
extend until February 12. He had been adjudicated a 
bankrupt in Ireland on November 20. On January 12, 
the defendant obtained a first-class certificate, but it was 
retained in Court, one month being allowed for any 
creditor to appear against its being granted. 

An application was made to Blackburf, J., at 
Chambp . for an order for his discharge, and the learned ' 
judffe 1 ..ode an order that he should be discharged unless 
witni:. four days a rule yimwas obtwned calling upon 
the defendant to show cause why that order should not 
be rescinded. A rule waa obtained, against which 

Garth and Joseph Sharpe showed cause. 

Shaw, in support of the rule, contended that the 
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defendant was not entitled to be disdiazged from arrest 
He was arrested for the debt and costa ; and at any rate 
neithar the certificate nor the proteclaon could be any 
answer to the plaintiff's right to recover the costa. 
Maugham v. Vineaherg, 87 Law J. Rep. 0. P. 210, s. c. ; 
Law J. Rep. 3 C. P. 818, is an authority to show that 
the defendant cannot be entitled to be discharged, so £ur 
as those costs are concerned. 

Fer curiam (CocKBUKW, C.J,, Mbllob, J., and Hates, 
X). — ^There are many cases which show that the certi- 
fieate will operate as a bar to the right to arrest the 
defendant in respect either of the debt or the costs. 
M(na0h(un t. Vinetiber^ is no doubt opposed to those cases, 
but we cannot agree with it ; and as it was apparently de- 
cided wiUiout much consideration and without a full 
atgument, we do not consider that we ought to be 
Ixmnd by it. The arrest of the defendant was unlawful, 
and be must be discharged. 

Ruk disoharged wUhont ootU. 



Queen* $ Bench, ' 
Jan. 25. 



Ween v, Wdsld. 



Pateni— 'Slander of Title-^Particulars of Infringement. 

The declaration contained a number of counts setting 
out letters of the defendant, written to persons to whom 
the plaintiff had sold cert^ ' spooling machines patented 
by him,' stating that if they used the machines they 
must take the consequences, as they were an inCringe- 
ment of the defendant's patent. 

The defendant pleaded not gmUif, 

Webster moved for a rule calling upon the defendant 
to show cause why he should not deliyer particnlars, 
showing by reference to page and line what part or 
parts of the Specifications of the Patents of 1868 and 
1860, set out in the declaration, the defendant alleged 
to be infringed. He contended that the defendant by 
the course he had adopted, of writing letters slandering 
the title of the plaintiff, had cranpelled the plaintiff 
to bring this action, and that the plaintiff ought to be 
fumishSi with particulars, in the same wajr as be 
would be if the defendant had proceeded ag^nst bim 
in the usual way for the infringement of his patent. 
Without such particulars the plaintiff could not prepare 
for trial. 

The Court granted a rule nisi, 

Aston showed cause in the first instance, but the 
Court intimated so strong an opinion that the particulars 
should be given, that he consented that it should be 
done, but aSced that the defendant should be allowed to 
begin and give evidence in support of his patent at the 
trial in the same way as is provided by 16 & 16 Vict. 
c. 83, s. 41. 

Per ctiriam{CocKBVKS, C.J., Mellor, J., and Hatxs, 
J.). — If the defendant had chosen to proceed by scire 
facias he would have been entitled to that privilege ; 
but we do not think that, under the present circum- 
stances, he ought to be so. 

Hide absolute to deliver particulars. 



Queefii's Bench, ] 
Jan. 26. I 



Sadleb v. Smiih. 



and Kelley had entered into the following agreement : — 
' Articles of agreement between Henry Kelley, of 
Putney, on the one part, and Joseph Sadler, of Putney, 
on the other part. They hereby agree to row a rijrht- 
away sculler's race from Putney to the Ship at Mbrt- 
lake, the start to take place between the aq[ueduct and 
the steamboat pier on Wednesday, November 27, for the 
sum of 800/. a side, the start to take place at half-past 
2 P.3t. The steamboats accompanying the race to be '' 
behind the men at starting, the cutter also accompanying 
the men to keep astern of the stern most man. To row 
according to the recognised rules of boat racing. The 
referee to be chosen at the last deposit, and whose deci- 
sion shall be final, 60/. aside being now staked in the 
hands of the editor of the Spoi'tsman (the defendant), 
&C. £ither party failing to comply with these condi- 
tions to forfeit all money down.' At the trial of the 
case it appeared that at the time appointed for the race 
the referee was on board a steamer. Sadler and Kelley 
came to their station. After about five minutes had 
been spent in fruitless attempts at starting, Kelley rowed 
from his station to the steamboat, and complained that 
Sadler would not start fairly. The referee looked for 
Sadler, and, not seeing him, told Kelley to go to his sta- 
tion and tell Sadler that, if he would not start, he must 
start without him, and if he still refused, to row over 
the course. Kelley then rowed off, but the referee did 
not hear him repeat the order to Sadler. Kelley then 
rowed over the course (Sadler remaining behind), and the 
referee decided that he was entitled to the stakes. The 
jury, in answer to questions from the Lord Chief Jus- 
tice, found that the order of the referee was not properly 
communicated to Sadler, and a verdict was entered for 
the plaintiff, with leave to move to enter it for the 
defendant, on the ground that the decision of the referee 
was final A rule having been obtained accordingly, 

Henry James and Brickwood showed cause, and 

Garth and Tennant supported the rule. 

The CouBT (CocKBiTRN, C J., Hai^kex, J., and Hates, 
J.) discharged the rule. Assuming that the referee had 
power to make an order as to how the start should be 
made, his jurisdiction to award the stakes could only 
arise after a start had actually taken place. But there 
never was anv such start as was required, so that the 
foundation of the authority of the referee failed, and 
his award had no effect 

Rule discharged. 



Common 
Jan. 20, 



Pkas. {' 
1,21. I 



Arbitration and Award — Boat Race — Decision of Referee 
fohenflnal. 

This was an action for money had and received against 
the defendant, who was stakeholder in a race between the 
pluntiff and one Kelley. It appeared that the plaintiii 



Re Hull Election Petitiox. Pease 
AND Others (pETmoNERs), Nor- 
wood AND Clat (Respondents). 

Parliametdary Ekcbions Act, 1868—^1 <$• 32 Vict. c. 125, 
M. G, 8, 9, 22—Securiti^ for Costs—Joint Respondents to 
same PetUion, 

Sir J, KarslakSf for the petitioners, showed cause 
against a rule to rescind an order of Wxlles, J., and 
that all proceedings in the petition be stayed, on the 
ground that the recognisance filed was not a recogni- 
sance witldn the Parliamentary Elections Act, 1868, and 
that no recognisance had been given, or money deposited, 
within the meaning of that Act. 

Mellish and Henry Jamesn argued in support of the 
rule. 

The petition was a joint petition against the return 
of the two respondents as members for the borough of 
HulL The recognisance which had been filed was 
shown by affidavit to have been s^jtered into by four of 
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the petitioneis, who were altogether twelve in number. 
On heariDg a summoDS to set aside such recognisance as 
void, WxiXBS, J. refused to make an order in the terms 
of the summons; but His Lobmhip made the order 
which it was now sought to rescind, and by that order 
he declared the security to be insufBcient, but ordered 
that if IfiOOl were deposited within three dfws, the 
petition should be deemed at issue. A 6um oi 1,0002. 
was accordingly deposited, and the questions before the 
Court on this rule were— -1. Whether, as by section 22 
of the Parliamentary Elections Act, 1868 (31 & 32 Vict, 
c. 125\ which allows two or more members, including 
candiaates, to be made reepondents to the uame petition, 
it is enacted, ' but for all the purposes of the Act such 
petition shall be deemed to be a separata petition 
against each respondent,' there may be only one security 
for costa to the amount of 1,000£ if there are seversl 
joint respondents to one petition, or whether there 
must not be as majo^ securities to that amount as 
there are respondents. 2. Whetiier an objection to the 
recoffoisance, on tiie ground of its having been entered 
into by some of the petitioners, was a g(wi one ; and if 
so, whether it was fatal as if no security at all had been 
given, or whether it was an objection only to the sufficieucy 
of the security, and therefore capable of being removed 
by a deposit of money. 

Mantsti/, Sir P. Colquhoun, O^Brten {Serjeant) j Pi'ice^ 
O'MaUey, Buddieston, Jelf, Kasniyth, HerscheU, Cave, 
Oates, Jeune, and Beaumont (some of whom appeared in 
support of, and others ag[ain8t, similar orders or W illes, 
J., made in other petition cases, in which the same 
questions were raised as those aboye-mentioned) were 
heard sbortiy on these points. 

The CoiTBT (BoyiLL, C.J*, Btlbs, J., Keatiko, J., 
and MoNTAGiTE Smith, J.), being of opinion that the 
security for costs required by the Act is collateral only 
to the petition, and no part of the proceedings thereon, 
held that the provision in section 22, as to the petition 
being deemed separate as against each respondent, does 
not aj^ply to the security for costs, and that, consequentiy, 
Ld this case one security for 1,000/. was sufficient, al- 
though there were several respondents. Held also by 
BoyiLL, C.J. and Btlss, J. (Keatino, J. and Montague 
Smith, J. dubUante), that if the objection to the re- 
cognisance in this case was a good one, yet it was to 
be treated as one to the sufficiency only of the security, 
and came, therefore, within sections o and 9, and was 
removed by the deposit which had been afterwards 
made of 1,000/. 

JRtde duokarged, 

^^^^as!^ } VlLLISBASITET V, ToBDff Al^D OlHEBfi. 

Interrogdoriei — Common Law Procedure Ad, 1854, «. 
61 — Where the Answers wiU criminate the Party — 
Affidavit disclosing special Grounds for such Inierro- 
gatories. 

Day applied on behalf of the j>laintiff for a rule to 
yai^ an order of Mabtik, B., fdlowing certain interroga- 
tories to be put to the defendants, but disallowing others. 
The action was for a false representation by the defend- 
ants as directors of a joint-stock company, by which 
the plaintiff had been induced to take shares. The 
object of the interrogatories, which had been disallowed, 
was to connect the defendants with a prospectus, and to 
show that the statement in such prospectus as to the 
number of shares which had been issued and paid up 



was false. It was s«d that the answer of the de* 
fendantd might subject them to on indictment for a 
conspiracy to defraud, and that therefore, unless there 
were speoal circumstances, the Court ought not in ite 
discretion to allow them. 

Quoin showed cause in the first instance. 

The CoTJET (KsATiirG, J. and Moktagthb Smith, J.), 
acting imon the decision in Edmunds v. Greenwood 
(3 Law J . Ncites of Cases, 259), and in the azercoBe of 
their discretion, considered that in tiie absence of m 
affidavit sufficiently showing special dreumstances to 
necessitate the putting of such intertogatDries, they^ 
ought not to interfere with the order made by MajeltiKj 
B. at Chambers. 

JRxde dischargtd. 



^"^Z^S!"^' ] BinmotTGHES v. Smyth. 

Landlord and Tenant— IHdress^2 TV, ^ M,jes. 1, c. 5, 
s, 2 — Leaving Surpku for Owner' e Um 



The defendant had distrained for rdnt on -premises 
whida he had let ti> one Seott The goods reahsed 00/.) 
and after paying the rent and expenses of distress, there 
was a balance of about f /., which was handed over by 
the broker to Scott, the tenant. It appeared that the 
moat valuable part of the goods distrained on was a 
billiard table, the property of the plaintiff, which had 
been let by him to Scott, and which, with its fittangs, 
was valued at 65/. The Act 2 W. & M. ses. 1, c. 6, 
s. 2, requires the overplus ?if any) ta be left in the hands 
of the sheriff or constable tor the owner's use. As this 
had not been done, the present action was brought, and 
the plaintiff obtained a yerdict for 5/. A rule nisi was 
obtamed to set this aside, on the ground that there wis 
no evidenod the plaintiff had sustuned special damage, 
as all the goods sold were not his, ana therefore the 
6/. did not belong to him y and next, that if it had been 
left with the constable, it would probably haye been 
given by him to the tenant^ and the result would have 
been the same aait had been. 

ChanneU showed cause. 

Henry James in support of the rule. 

The CoTTBT (KBAiDfG, J. and Monxagus Smith, J.^ 
held, that, as the biUiard table was the plaintiff's, and 
formed the most yaluable part of the goods distrained, 
and there would have been no surplus without it, the 6L 
belonged to the plaintiff: and that, as it could not be 
supposed that the constaole would not have done his 
dut^ if the money had been left with him, there was 
sufficient evidence of special damage to maintain the 
action. 

Pule discharged, 

Exchequer, 1 DicKsoN v. The Neath akd Brecon Rail- 
Jan. 22. j wat Compant. 

Common Law Procedure Actj 1854, s. GO — JExamination 
of Judgment D^or — Corporation, 

In this case, judgment having been obtained against 
the defendant, an application had been made at Judges^ 
Chambers for an order for the oral examination. of acme 
of the directors and the secretary of the company, under 
section 60 of the Common Law Procedure Act, 1S64. 
That section enacts that < it shall be lawful for any cre- 
ditor who has obtained judgment, to apply to the Court 
or a judge for a rule or order that tiie-^udgment|debtor 
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be orally examined/ &c. The application having been 
referred from Chambers to this Court, and 

J, O. QriffUs having obtained a rule ninj 

QaUSf for the directors, showed cause, eontending that 
the Court bad no power to treat the directors indiviauaily 
as judnnent debtors. 

iriage appeared for the secretary. 

J. O. GfiffiU, in support of the rule, contended that, 
although no special provision was to be found in sec- 
tion 60 (as in sections 50 and 51) to meet the case of a 
oorporation, the atatnte should receive a liberal construe* 
tion from the Court, so that there should be no exception 
to the genetal rule. 

JBjbixt, C.B.,Pigoxt B.^nnd Clbasbt,B. (Chaxnjbll, 
B. hcBsiUmte) held that they had no power to make the 
order.' 

Rule discharged. 



lixchegu^, \ Alexander and Othebs ». Sizes. 



ier,\ 
Jan. 26. j 

iVMct/Ni/ and Agent — PromuMry Note, 

In this case the question (which was raised on a rule 
to enter the verdict for the defendant) was. whether the 
defendant had made himself personally liable by making 
a promissoiy note in the following fonn : — 

1,600/. On demand I pxomite tq pay Messrs. Alexander 
ft Co., or Older, the sum of fifteen hundred pounds, with 
legal interest thereon until paid. Value received the 16th 
day of August, 1865. 

For the Mistley, Thorpe & Walton Batlway Co. 
J. SiZBB, Secretary 
Witnesa, 

C. Taylor. 

The only material fSocts proTed at the trial were, that 
the note waa given in respect of a loan advanced for 
the benefit of the Mistley, Thorpe & Widton Railway 
Company, and that the company had no borrowing 
powers. 

Henry Mattkewe and Joyce argned, for the plaintiffs, 
that the note contained no words binding on the com* 
panv, and that the defendant was, therefore, personally 
liable, as the note would otherwise be of no effect what- 
ever. 

Philbriekf contra, contended that, on the face of the 
inatrument, it was clear that the defendant was not 
intended to be personally liable, and that in making 
the note he had merely performed a ministerial act for 
the coninany. 

The CoTTRT rKsLLT, C.B., PifiOTT, B., and Olbasbt, 
B.) held that tJie defendant was not personally liable on 
the note, and made the 

Itule abeohite accordmgiy. 



j1S^^e.}P»^«'^''-Co"a- 



Mesne Profits— Judgment by de/atdt in Ejectment — 
Evidence of Defendant's Possession, 

At the trial of this action for mesne profits before 
ChavneiLj B., It was proved that a writ in ejectment 
had been issued against the defendant on February 5, 
1868, and that he suffered judgment by default on the 
29th of the same month ,* also that by a lease of the 
pemisee (which was not produced), the defendant had 
covenanted to pay a rent of 327/. a year. A verdict 
having been entered for the plaintiff for 327/., together 
with 26/., the costs of the action of ejectment, a rule 



was obtained for a nonsuit, or to reduce the damages, on 
the ground that there was no proof of the defendant's 
possesdon of the premises. 

The 8oUc%tor»Qeneral and Pinder showed cause, con- 
tending that the judgment by default in ejectment must 
be presumed to have been obtained after proper service, 
&c., and woA therefore sufficient evidence of the de- 
fendant's possession to entitle the plaintiff to keep his 
verdict. 

J7. T, Ceie^ for the defendant, argned that the judg- 
ment by de&ult in ejectment was not per se proof of the 
defendant's possession, since it might have been obtained 
without service on the defendant, and the other evidence 
given at the trial was not sufficient to prove it ; and 
that the plaintiff was not entitled to recover the costs 
of the ejectment 

KxLLT, O.B., CBJLsmvLLy B., PiaoTT, B., and Cleasbt, 
B., held, that although the judgment by default in eject- 
ment waa not evidence of the defendant's possession, 
the other evidence given at the trial entitled the plaintiff 
to damages equal to the amount of rent for twenty-four 
days (the interval between the writ and the judgment 
inPebruaiy 1868), together with the costs of the eject- 
ment. 

Ibde ahsoiUtte to reduce the 
accoTi 



APPRAL^ FEOM REVISING BABR1STEB8' COURTS. 



r TaoitBR V. Waison. 



Common Pleas, " 
Jan. 25. 

County VotOf^Lessee or Assignee of Term of Sixty 
Years— Building SociefySO <J- 31 Vict. c. 102, s. 5. 

This was an appeal from the decision of one of the 
Revising Banisters. 

Bv an agreement made between (1) the owners oi a 
fteehold estate, (2) the trustees of a building society, 
and (3) one Clavton, Clayton was to advance 7,000/. to 
be expended in building houses on the estate, the occu- 
pants of such houses were to pay to the trustees certain 
sums by instalments, the trustees were to repay Clayton 
out of such moneys, and when Clayton (who was not 
obliged to do so till entirely repaid) requested, with the 
consent of the trustees, the' owners of the estate were to 
grant the occupants leases for ninety-nine years. The 
claimant was an occupant of one of the houses, and by 
an agreement between him and the trustees on his pay- 
ment of certain instalments, and fulfilment of the rules 
of the society, and the performance of the conditions of 
the two agreements, he was to have a lease for ninety- 
nine years. The claimant had only paid part of the 
money he had to pay, Clayton had only been paid in 
part, and no claim by Clavton or the trustees fur the 
granting of a term to the cfaimant had been made« The 
claimant claimed to be entitled to have a county vote 
under 30 & 31 Vict c. 102, s. 5, as being lessee for the 
unexpired residue of a term originally created for not 
less than sixty years, and the revising barrister allowed 
the claim. 

Manisty (Lovesy with him) for the appellant. ^*i^^ 

Joshua Williams for the respondent. 

The CoxTBT held that even if an equitable term would 
do, no such term existed, but at most an eq^uitable right 
to have a term on the fulfilment of certam conditions 
not yet fulfilled. 

Decision reversed. 
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Common Fleas, IFrybb (Appsllaitt), Bodbnhah 
Jan. 22. J ^Respondent). 

Parliamenlr^Boraugh Vote — Occupation as Oumer — Elee^ 
most/nary InstUtttion, 

The appellant claimed to be entitled to rote for a 
member for the borough of Hereford, and the question 
was. whether his occupation of a house belonging to an 
institution called Lora Coningsby's Hospital, was such 
an occupation by him as owner as would confer a vote 
for this Dorough. It appeared that in the institution, 
which is not a corporation, there are twelve persons 
called servitors, each of whom is appointed to a house, 
which he holds for life, and from the occupation of 
which he cannot be disturbed, except in the case of his 
being guilty of murder or other felony. Clothes, coal, 
and board, &c., are found him out of the charity. 



There are rules for the governance of the hoepital 
which he is obliged to obey, or to be subject to the 
payment of a fine. The claimant had paid the poor 
rates to which the house he occupied had been rated, 
but a part of this had been returned to him out 
of the funds of the charity. The Revising Barris- 
ter^ being of opinion that the occupation was of an 
eleemosvnary character, disallowed the claim. 

Dowieswdl ( George Brown with him) for the appellant. 

Macnamara for tne respondent. 

The CouBT held that the claimant occupied the house 
as owner within the meaning of the Representation of 
the People Act, 1867, s. 8, and that the case came 
within Uie principle of Boberis v. Percival, 34 Law J. 
Rep. 0. P. 84, and was distinguishable from that of 
Heardey v. BankSy 28 Law J. Rep. 0. P. 144. 

Decision reversed. 



€mxt ai €xmmKl ^pj^tal 

Coram Bovill, C.X, Byles, J., Channell, B., Piaorr, B., LtrsH, J. 
f 



. Regina v. Firth. 



Croim Case Reserved, \ 
Jan. 23. / 

Larceny — Gas — Continuous Taking — Election, 

Case stated by the chairman of the West Riding 
Quarter Sessions. 

Theprisoner was employed in the firm of Samuel and 
John Iirth, worsted manufacturers, of Lily Lane Mill, 
Halifax, and took an active part in the management of 
the business. The mill was supplied with gas from the 
Halifax Gas Works. About the year 18C1 a former 
engine tenter and another, by the orders of either a 
deceased partner in the firm, or the prisoner, were put 
to repair a pipe which was pointed out to them, and was 
buried in the earth, and formed a nmction with the 
main pipe from the gas works. The prisoner was 
present and saw them do it. And, again, about two 
years ago, the prisoner ordered the same man to take up 
this pipe in oroer to get the water out This pipe ran 
from the north-east comer of the mill to the main, and 
its effect was to abstract at the point of junction the gas 
from the main, and conduct it to several rooms in the 
mill, without its ever passing through the meter. There 
was no cock or other obstruction at the point of junction 
with the main, so that there was a continuous flow of 
gas at that point, but the gas was turned ofi" by a cock 
or tap at each burner in the mill. The gas in the mill 
was shut off at six o'clock at night, when all the hands 
left. 

The prisoner was indicted for stealmg one thousand 
cubic feet of gas on April 80, 1866. At the close of the 
case it was objected for the prisoner that the prosecution 
had given evidence of a number of separate and distinct 
takings, extending over a period of years, and must elect 
one, or not more than three within six months of each 
other, of the particular takings on which to proceed. 

Maule and Maimag for the prosecution. 



Manidy and Forhes for the defence. 

The CoFRT held, that upon this evidence the proflecu- 
tion were not put to their election, for that there were 
not a series of separate and distinct takings, but the facta 
spoken to constituted one continuous taking, and one 
only ; and, further, that the evidence need not under any 
circumstances have been confined to any particular 
number of takings, because evidence of any number 
might be necessary to show the nature of the act to be 
felonious. 

Conviction affirmed, 

Emheszloncnt — Clerk or Servant-^Treasurer of FViendfy 
Society, 

Case reserved by the learned assistant judge at the 
Middlesex Sessions. 

The prisoner held the office of treasurer to the Wey- 
mouth liodge of IViends of Labour Loan Society, which 
society was enrolled, and the rules of which were cer- 
tified by the Barrister appointed to certify the rules of 
Savings Banks. His duties were to receive money and 
give receipts. He was to be responsible for money paid 
to him. He gave a bond for the due execution of bis 
office. The moneys of the society were vested in trustees. 
He received no wJary or payment as treasurer, nor were . 
there any fixed times for accounting. He was indicted ' 
as clerk or servant to the trustees. 

Metcalfe for the prosecution. 

Bibton for the defence. 

The CouET held that he was not a derk or servant 
within 24 & 25 Vict. c. 96, s. 68; relating to embezrie- 
ment, but an independent oificer of the society. 

Convidum ^ua^ed. 
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LocKETT V. LocKBTT — Practice: Exceptions: Sufficiency 
of Answer: Partnership: Account . . . .26 
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Wjluams V, Cabkabtsen and Cabdiqa£( Railway 
Company— Prac/ictf ; Rectification of Decree : Consoli' 
dated Order 23, Rule 21 ; Petition , , , . iJ8 
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COMMON LAW. 

GhiLFTN V. Consax^-^Arrest on Ca. Sa, : Privilege from 
Arrest .34 

Gbay V, WMSr— Costs: Slander: Recovery of Sum not 
exceeding 10/. ; 30 # 81 Vict. c,U2,s,6 , , . 32 

Johnson v, Ossbmton — Bankruptcy Act, 1861, Schedule 
D,: Escrow: Assignment of Deotor's Property . .88 

MoBTON V, Woods — Mortgagor and Mortgagee : Attorn- 
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€mxiB Off §cfmt^. 



Will — Condruction — Forfeiture on Marriage — 
AocderaUon of Bemamd^, 

This was an appeal from a decision of tlie Masteb op 
THE Rolls, reported 36 Law J. Rep. (n.s.) Chanc. 905, 
2 Notes of Cases, 206. 

General Dyson having a power of appointment over 
some real estate, and being seised of other estates in fee, 
appointed and devised the same to the use of his wife 
and her assigns for life, with remainder to the use of his 
eldest son, A. F. H. Dyson, for life, with remainder to 
the first and other sons of A. F. EL Dyson in tail, with 
remainder over ; and declared his will and mind to be, 
that in case his said wife should sell, release, or charge 
her said life estate of and in the said real estate, or 
should make or do any matter or thing whereby or by 
means whereof she should be deprived of the rents ancl 
profits of the same, so that her receipt alone should not 
be a'good and sufficient discharge for the same, then and 
in such case it was his v«ill, ai^ he did thereby declare 
that her life estate and interest in the said hereditaments 
should cease and determine as fully and effectually as it 
would by her actual decease. 

The testator died in 1861, and his widow married 
again without making any settlement. 

Mr, Key and Mr, McNaghtea were for the appellant, 
and 

Sir Richard BaggaUay, Mr, Cookson, and Mr. Wing- 
JIM for the respondent. 

The Masteb of the Rolls held that the life estate 
of the widow, both in the appointed and other devised 
estates, was forfeited by her second marriage without a 
settlement \ and upon appeal 

The LoBD Chakcellob affirmed the decision, without 
hearing counsel for the respondent. 



Smt to Enforce Judgment, 

The plaintiff appealed from the order of the Masteb 
OF THE Rolls (2 Notes of Cases, 82S), dismissing his 
bill with costs. 

The suit was instituted by a judgment-creditor for 
the purpose of enforcing the judgment against the 
arrears of income due to the pnncipol defendant from 
the trustees of a will, under which they were directed 
to carry on a newspaper, and pay one-fourth of the 
profits to the defendant Cox, with a clause of forfeiture 
on alienation. As this clause would cause a forfeiture 
if the judgment were enforced against the interest of 
the defendant in the newspaper, it was only sought to 
get at the arrears of income already due. 

Mr, Jeaeel and Mr, Locock Webb for the appellant. 

Mr. Southgate, Mr, Roxburgh, and Mr, Edmund 
Jamee for the defendant Cox. 

Mr, BaggaUay and Mr, Faber for the trustees. 

The LoBD Chaivcellob dismissed the appeal with 
costs. 



Principal and Surety — CompotUion Deed by Prineipal — 
Right of Cr^or to Prove againtt Surety, 

This wa« an appeal from an order of V.C. Giyfabs, 
dismissing the plaintiff's bill with costs. The caas is 
reported 38 Law J. Rep. (n.8.) Chanc. 76, and Notea of 
Cases, 1868, p. 255. 

Mr, Druce and Mr, CaldeooU for the appellant. 

Mr, Kay and Mr, Whatefy, for the respondent, were 
not called upon. 

The LoBB Chakobllob entirely agreed with the judge- 
ment of V.C. GiFFABD, and dismissed the appeid witli 
costs. 



LOBD HATStEBLET. L.C. ") -n ♦> 

Jim. fflS Feb. i. jPAEDO V. BmoHAM. 

Administration — Limitations to Actions and Suits — Mer^ 
cantile Law Amendment Act^ 1856, 18 <$* 19 Vict. e. 
97,*. 10. 

This was an appeal by a Dr. Dupr^ from an order of 
the Masteb of the Rolls made on further oonsideratiozi 
in the above suit. 

The suit was a creditor's suit for the administratioii of 
the estate of Augustus Hamilton. 

Mr. Hamilton was a domiciled Englishman, but lived 
in Venezuela for many years continuously oefore his 
death, which occurred there in 1855. • 

In 1862 this bill was filed, and the usual administra- 
tion decree was made ; and the chief clerk by his certificate 
dated Juhr 1868, found that certain sums of money in 
respect of debts incurred by the testator with Dr. Dapi4 
in Venezuela, between 1846 and 1855, were still unpiud, 
but reserved the question for the Court, whether they 
were or were not barred by section 10 of 19 & 20 Vict, 
c. 97. 

The Masteb of the Rolls disallowed the claims : 
from this decision Dr. DuprS appealed. 

Mr. T, CW&r for Dr. Dupr6. 

Mr, Hemming and Mr, E, Cutler for other parties. 

His LoBDSHiP said that this point had been decided 
by the Court of Queen's Bench, in the caae of Camill t 
ITudson, 8 EH & B. 429 J 8. c. 27 Law J. Rep. Q.B. 8: 
and although it had been areued that the authority 
of that decision was shaken by the judgment of the 
Exchequer Chamber in Jackson v. WooUey, 8 EH & B 
778 ; s. c. 27 Law J. Rep. Q.B. 448 (which was a deml* 
sion on section 14 of the same Act), he agreed with the 
decision of the Queen's Bench. He should therefore hold 
that section 10 of the Mercantile Law Amendment Act 
was retrospective, and consequently that the claims in 
question were barred. The appeal must be dismissed. 

LoBDS Justices. "I j ^„„^^ r 

Jan. 22, 23. J Lockett v. Lockett. 

Practice^Exceptions— Sufficiency of Answer^Pariner' 
ship — Account, 
This was an appeal from an order of Vice-Chancellor 
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Maldts (reported Notes of Cases, 1868, 234), whereby 
His Honour overruled two exceptions, which the 
plaintiff had taken to the defendant's answer in the 
suit The plaintiff appealed from His Honotjr's order. 

Mr, Olasse and Mr, Everitt for the appellant. 

Sir R. Palmer^ Mr, LiUle, and Mr. tfoHh for the re- 
spondent 

Their Lobdships agreed with the Vice-Chakoel- 
lob's order, and dismissed the appeal with costs. 



r Beioiey v. Carteb. 



LOBDS JirSTICES. 

J«l27. 

Leases and Sales of Settled Estates Act, ss. 17, 18— 
VnascertaiMd Itemaindennan — Validity of Order of 
Court. 

In this case, a report of which is to be found in 
8 Notes of Cases, 274, and 38 Law J. Rep. (n.s.) 
Chanc. 02, the bill was filed for specific performance 
of a contract for the purchase of an estate sold under 
the Leases and Sales of Settled Estates Act The 
estate was, by a marriage settlement, vested in a trustee 
for the separate use of Mrs. Heighton, for her life, with- 
out power of anticination ; with remainder, if she should 
die before her husband, as she should by will appoint j 
and if she should survive him, as she should by deed or 
will appoint ; and in default of appointment, to the per- 
son who should be her heir-at-law in fee. Mr. and Mrs. 
Heighton being both still alive, an order waa made by 
the Court upon petition under the Leases and Sales of 
Settled Estates Act, for the sale of the property, and it 
was sold to the plaintiff, from whom the defendant 
afterwards contracted to purchase it. The defendant 
took an objection to the title, on the ground that the 
Court had no jurisdiction to make the order for sale, in- 
asmuch as there was no provision in the Act for binding 
the interest of the person who might be the appointee or 
heir-at-law of Mrs. Heighton. 

The Masteb of the Kolls held the objection to be 
good, and the plaintiff appealed. 

Mr, Joshua Williams and Mr. Upton appeared for the 
appellant; and 

Mr. Sotdhgate and Mr, Bristowe for the respondent. 

Their Lordships were of opinion, reversing the deci- 
sion of the Master of the Rolls, that the person whose 
consent was required by the Act must be a person in 
existence and capable o^ being ascertained, which could 
not be said of the heir of a living person. All the per- 
sons in existence who had any interest in the property 
had concurred in the application, and the Court naa full 
lurisdiction to make the order. There would therefore 
be a decree for specific performance. 



T «««« T„--».««« f -??« The Asiatic Baotikg Corpora- 
Lords Justices. I £r|>fli^ The Royal Bam 
J*^-28. I OF India. ^ 

Winding-up — Contributory — Corporation Tiolding Shares — 
UUra Vires. 

The official liquidator of the Royal Bank of India, 
which was in process of winding-up, appealed from an 
Older of Vice-Cfbancellor Stuart, refusing an application 
to remove the Royal Bank-of India from the list of con- 
txibatories of the Asiatic Banking Coiporation, also now 
being wound up (3 Notes of Cases, 282^. 

It appeared that 605 shares in the Banking Corpora- 
tion were deposited by a customer with the Royal Bank, 



as a security for advances made to him. It was pro- 
vided, by the articles of association of the Royal Bank, 
that shares in public companies, deposited by way of 
security, should not be transferred to the bank so as to 
involve it in the liabilities of such companies, but that 
the certificates should be deposited with the manager of 
the bank, and the debtor should sign a power of attor- 
ney authorising him, in case of non-payment of the loan 
at a fixed date, to sell the shares ; and it was the prac- 
tice of the bank to require the depositors of shares to 
execute transfers in blank. In consequence, however, of 
a decision in one of the Indian Courts, to the effect that 
if shares deposited by way of security remained in the 
name of the depositor, they must, in the event of his 
bankruptcy, be taken to be still in his order and disposi- 
tion, the Koyal Bank caused the shares so deposited to 
be transferred to, and registered in the name of, the 
Royal Bank. The transfers were not as required by the 
articles of association, made by deed and sealed with 
the common seal of the bank, but the bank received 
dividends on the shares, and they were standing in the 
name of the bank when the order was made to wind up 
the corporation. 

The official liquidator of the corporation placed the 
Royal Bank on the list of contributories, and Vice- 
Chancellor Stuart held that it was properly so placed. 

The official liquidator of the Royal Bank appealed 
from this decision, and 

Mr, E. K. Karslake and Mr, Fry argued the case on 
behalf of the appellant 

Mr, Dickinson and Mr, Kekeivich supported the order 
of the Court below. 

Their Lordships held that the Royal Bank, in taking 
transfers of the shares, had acted within the scope of 
their authority, and the informality in the transfer was 
immaterial. They therefore dismissed the appeal with 
costs. 



Lords Justices. 1 /w re The General Estates Co. 
Jan. 14, 21, 30. J (Limited). Ex parte Hastie. 

Contributory --Bankrttptcy Actj 1861, s. 154 — Companies 
Actf 1862, ss, 76, 77 — Liability of Discharged Bankrupt, 

This was an appeal by Mr. Hastie from an order of 
the Master of the Rolls, dismissing without costs a 
summons which Mr. Hastie had taken out to have his 
name removed from the list of contributories to the 
above company, and to place the name of his assignee 
in bankruptcy thereon instead. 

Mr. Hastie was adjudicated bankrupt in 1861 j he was 
then the holder of 126 shares in the above company. 
His assignee refused to take them. The rest of his 
estate was duly administered ; he obtained his discharge 
in July 1866. Shortly afterwards the company was 
ordered to be wound up mider the supervision of the 
Court. Mr. Hastie's name was placed on the list of 
contributories for the 126 shares. 

The facts of the case and judgment of the Master of 
THE Rolls are fully reported 38 Law J. Rep. (n.s.) 
Chanc. 48. 

Mr. Jessel and Mr, Fischer for Mr. Hastie. 

Mr, Boxhurgh and Mr. Edmund James for the 
company. 

Mr, Fischer in reply. 

GiFFARD, L. J., delivered the judgment of the Court, 
and dismissed the appeal with costs. 
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Lord Koicilly^ M.R. \ In re The Ootottt Life As- 

Jan. 28. J sitrance Coxpakt. 

Production of Documents — Solicitor^ $ Lten-- Partner, 

This was a motion to compel the production of certain 
documents hj a Mr. Mayhew, who refused on the 
ground of a lien for an unpaid bill of costs. 

When the company was first established, a Mr. 
Edmands was appointed its solicitor. Shortly after- 
wards he entered into partnership with Mr. Mayhew, 
who was introduced by nim to the board of directors, 
and the firm continued to act as solicitors for the com- 
pany. In February 1866 a resolution was passed for the 
voluntary winding-up of the company, and the firm then 
acted for the liquidators. In July 1868 the partnership 
was dissolved, but both partners continued for a short 
time to act as joint solicitors for the liquidators in 
certain proceedings at law. 

Mr. Jessel and Mr. Ince for the company. 

Mr. Boxhurgh and Mr. Caldecott for Mr. Mayhew. 

The Master of the Eolls held, that under these cir- 
cumstances Mr. Mayhew never was the solicitor of the 
company, and therefore could have no lien ; and idthough 
the liquidators might have employed him separately in 
the proceedings at law, that did not make him the soli- 
citor of the company. His Lordship therefore ordered 
the documents to be produced. 



Stuart, V.O. 1 Whxiams v. The Carmarthen and 
Jan. 29, J Gardioan Railway Oompant. 

PraeUce^JRectificaHon of Decree — Consolidated Order 23, 
Ituie 21— Petition, 

Petition for an order to rectify a decree. 

The suit was an ordinary suit for the specific perform- 
ance by a railway company of a contract to take lands. 
A receiver of the company's tolls had been appointed in 
another suit of Fountaine v. The Company. 

The Court, at the hearing of the present suit, decreed 
specific performance, decliured the pUdntifi^ entitled to 
the usual vendor's lien, and ordered the defendants to 
pay the purchase money and costs within one month, 
and that m default the plaintifi^ should be at liberty to 
apply to the receiver in Pountaine v. The Company. 

The purchase money and costs were not paid as 
ordered, and the decree having been passed and entered 
but not enrolled, the plaintiff* now presented a petition 
that the decree might be rectified oy inserting therein 
liberty to apply to the Court to enforce his lien by sale 
or otnerwise as he might be advised, or by inserting 
therein general liberty to apply, and that an order might 
be made for the sale of the lands under the direction of 
the Coui't 

Mr, Speed for the petitioner. This is the correction 
of an accidental omission in the decree, which may be 
done upon petition under Consolidated Order 23, 
Rule 21. 

Ml'. Phear for the respondents. This was no clerical 
error within the order, but an election by the plaintiff to 
apply to the receiver. 

Stuart, V.C, after stating that the omission in the 
decree was through a mistake or error on the part of the 
petitioner, and that he must pay the costs oi the peti- 
tion, made the following order : — It appearing that so 
much of the decree as ordered that the plaintiff should 
be at liberty to apply for payment to the receiver in the 
suit of Fmmtaine v. The Carmarthen and Cardigan 
JRailway Company, was inserted by mistake, order that 



00 much thereof be struck out, and that the decree be 
rectified by inserting therein that the plaintiff be at 
liberty to make such application as he may be advised^ 
for enforcing his lien in case of the non-payment of the 
purchase money, and that all parties be at liberty to 
apply, and that the petitioner do pay the railway com- 
pany the costs of this application, to be set off against 
the debts and costs due from the company. 

Malins, V.C. 1 He South Ebsbx Estuart and Reola- 
Jan. 23. J xatiok Cokpant. 

Practice— Solicitors' Lien— Production of DocuntmU^ 
Companies Act, 1862, s, 115. 

This was a summons by the official liqiiidfttor in the 
winding-up of the above company, that the firm of soli- 
citors who had acted for the company, mijght be ordered 
to bring with them, and produce on their examination^ 
certain documents relating to the company, including 
the parliamentary subscription contract and other papers, 
required by the ofiicial liquidator for the purpose of 
settling the list of contributories. 

The solicitors objected to produce the documents on 
the ground that they hod a lien on them for costs. 

Mr. Cotton and Mr. Sturgesj for the official liquidator, 
contended that the solicitors could have no lien on the 
papers as against the official liquidator, who was not 
their client but an officer of the Court ; and, further, sec- 
tion 115 of the Act expressly provided that the produo- 
tion should not prejudice any lien that they might 
have. 

Mr, Fischer^ for the solicitors, contra. 

The Vice-Chancellor said that the Act would be 
rendered abortive if the production of these papers could 
not be enforced : and considering them necessaiy for the 
winding-up, and that actual dfiivery of them was not 
asked, and the production of them would not prejudice 
the solicitors' lien, His Honour ordered the soUcitoiS to 
produce them. 



MAJ.IN8, V.C. 1 Pe Aberahan Iron Works. Ex parte 
Jan. 28. J Peek. 

Winding-up— Contributory- Allotment of Shares— Be* 
pudiation of Contract. 

This was a summons by the official liquidator in the 
winding-up of the above company, to have the name of 
Alfred Peek, a repstered shareholder, placed upon the 
list of contributories. The liability was resisted on the 
ground of repudiation of the shores before completion 
of the contract. On August 24, 1864, Peek applied for 
' 100 shares, or any less number,' in the usual printed 
form (annexed to the prospectus of the company), and 
paid a deposit of 1/. per share, undertiiking to pay the 
further sum of 4/. per share on allotment. The com- 
pany replied on September 5: 'We have allotted you 
SO^shares ; ' and requested payment of the further sum 
of 360/. ' on or before the l5th instant.' Peek did not 
pay the money, but on September 10 wrote and de- 
clined to take the shares, on the ground of some 
alleged misrepresentation and variance between the 
original prospectus and a circular which Tiad since been 
issued by the company. No further action was taken in 
the matter by Peek. His name, however, was entered 
on the register for the eighty shares, and so stood at the 
date of the winding-up. 

Mr. Cotton and Mr, Ferrers appeared for the sum- 
mons. 
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Mr, QJaue and Mr, Fischer for Peek. • 

Malhts, V.C. held that the contract was complete 
upon Peek's receipt of the notice of allotment, and that 
the mere enlargement by the company of the time for 
payment up to September 15 did not introduce a new 
term, so as to leave the contract open. His name was, 
therefore, properly put on the re^ster ; and havinp taken 
no subsequent stops to clear himself of the liability 
before the winding-up, he must now be placed on the 
list of contiibutories. 



• Lbach «?. Westall. 



Mauns, V.C. 

Jan. 30. 

PartUum'-SQle-^l Sf 3S Vici, c iO-^Unequtd ^ar€»«- 
Costs. 

This was a partition suit^ in which the property was 
held in unequal shares, the plaintiff being entitled to 
on&*fiftfa of the estate, one <k the defendants to two- 
fifths and two other defendants, who were laitaxiM, to 
OBe-nfth each. 

The only question was as to how the costs should be 
home, whetnier in proportion to the different interests of 
the parties, or generally by the fund. 

Mr. Itmdall for the plaintiff. 

Mr, Blackmore for the defendants. 

The Vios-Chascellob directed a sale^ and ordered 
the costs of all parties, including the costs, charges, and 
expenses of sale, to be paid out of the estate generally. 



} 



WBieBT tt. Labmuth. 



Maliks, V.C. 
Jan. 80. 

Pra/iliee-^urisdictumr^26 <$- 26 Vict, c, 42-^Ihdy of 
Court to decide Legal QmiUcne — Solicitor and Client — 
CostB. 

This was an adjourned summons to Tary the finding 
of the chief clerk, who had disallowed a claim made by 
a Mr. Jarris, a banker and solicitor at Lynn, against the 
estate of one George Wright, which was being adminis- 
tered in the above suit. The claim was for a sum of 
8,671/. 12s. 8d,j representing the costs of a most pro- 
tracted and unsuccessful courf^ of litigation, conducted, 
according to the contention of Mr. Jarvis^ on behalf and 
for the benefit of George Wright. 

The facts were briefly these. In 1853 an aged lady 
at Lynn, having no relatives of her own, made a will in 
favour of Mr. Jarvis, who acted as her banker and soli- 



succeeded by another; pending which proceedings, in 
1863, Wright died. 

The foundation of the present claim was a document 
signed by Wright, purporting to be a retainer of Jarvis's 
London attorney and solicitor to act in the matter on 
Wriffht's behalf, but the document concluded with a 
proviso saving the right of Jarvis to set up the will in 
his own favour in the event of Wright's successfully 
impeaching the will in favour of Wilkin. 

The case is worthy of note upon the question whether 
the validity of the claim was necessarily determinable 
by the Vice-Chanckllok, or whether it could or ought 
to be submitted to a juiy. 

Mr, Glasse, Serjeant Tindal Atkinson, and Mr, A, E, 
Miller, for Mr. Jarvis. 

Mr, J. Pearson, and Mr, Bristowe for the executors of 
Wright. 

Mr, Osborne, Mr, Woodhome, Mr, Besley ^Common 
Law Bar), and Mr, Dixon, for the beneficianes under 
his will. 

The Vice-Chancbllob said he was bound by the 
authoritv of Be Hooper, 32 Law J. Rep. (w.s.) Chanc. 56, 
to go fufly into the whole matter, and decide the ques- 
tion of debt or no debt himself, at the same time having 
regard to the equitable circumstances of the case, which 
might possibly disentitle the claimant to succeed in 
equity, even though he might have obteined a verdict 
at law. Looking then at both the legal and equiteble side 
of the question, His Honottb decided upon tbe evidence 
that the litigation from beginning to end was Jarvis's, 
carried on with his money and for his exclusive benefit, 
and he therefore disallowed the whole claim, with 
costs, except those of the beneficiaries, who. His Honovb 
considered, ought to have left the executors to fight the 
question for them. 



year, she quarrelled with him, and found a new legal 
adviser in the person of a Mr. Wilkin, cancelled her 
will in favour of^ Jarvis, and made a fresh one (giving all 
to Wilkin. Upon her death in 1856, and the discovery 
that he had been supplanted, Jarvis sought out the heir, 
George Wright, a man in a humble station in life, and 
in 1857 the litigation commenced with a bill filed in the 
name of Wright for an issue to try the validity of the 
will in favour of Wilkin. That bill was dismissed 
with costs, and also an appeal. A concurrent suit 
was started in the name or another plaintiff, which 
had no better success. Ejectment at law was then 
resorted to, which ended in a verdict in favour of 
Wilkin, and a second action ended in the same way, 
various points of law which were reserved being fdso 
decided in his favour, and confirmed upon appeal. 
Thereupon they came back to equitv with a fresh suit 
to set aside the will, which also failed, but; which was 



^^^'gJ-^'jHAYWABi) V, Smith. 

iVirftWbw— /Safe— 31 * 32 Vict, c. 40— ITweyuo/ Shares^ 
Costs, 

This was a partition suit, instituted to obtain a sale of 
a certein farm devised by a testator to two trustees, upon 
trust as to one-third for one of the testator^s daughters, 
now dead, for life, and, subject thereto, for the plaintiff, 
F. Smith, absolutelyi as to another one-third, for the 
testator^s son, W. J. Smith, for life, and, subject thereto, 
for the plaintiff, F. Smith, absolutely; and as to the 
remaining one-third, for the testator*s daughter, Anne 



citor, and prepared the will himself; but the following | Young, for life, and her husband for life, and, after the 

decease of the survivor of them, upon trust to sell, and 



hold the proceeds for her children. 

Anne Young and her husband were still living, and 
had four children, infants. 

The plaintiff, F. Smith, had mortgaged his two- 
thirds^ subject to the interest of W. J. Smith, to the 
plaintiff Hay ward and the two other plaintiffs, and it 
nad become necessary to effect a sale to pay off the 
mortgage. 

Mr, J, A, Boherts for the plaintiffs. 

Mr, Boys for the defendants. 

The Vicb-Chanobllob ordered a sale, and directed 
the sale to be made by the trustees by pubHc auction, in 
such manner as they should think fit ; and, following 
the previous case of Leach v. Westall, directed the coste 
of the suit and sale, and the charges and expenses of the 
trustees and the mortgagees to be paid out of the pur- 
chase-money generally, •->► t 
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B-acttee-'Junsdkiion^Infani Settlement Act (18 <$■ 19 
Vict, c, 4^)'^Pod-ni^ial Settlement — Consent of 
Infant, 

This was a petition presented under the above Act on 
behalf of a young lady of seventeen, by her uncle and 
next friend, for the purpose of having a settlement of 
her property made imder the authority of the Court 

The lady had clandestinely married in June 1868 a 
boy of nineteen, named Bichard Potter, who was de- 
pendent for his subsistence on his daUy labour, and 
whose mother was in the receipt of parish relief. 

She was entitled under a will, m the event of her 
attaining twenty-one, to real and personal property of the 
value of about 2.000/., the life interest in wmch was 
settled upon her tor her separate use, without power of 
anticipation ', but this petition was presented in order to 
get a valid settlement made, if possible, of tlie re- 
version. 

The lady, however, made an affidavit stating that the 
petition was presented without her consent, and that 
she was not desirous of executing any settlement what- 
ever ; but adding that both she and her husband were 
-willing to execute a settlement, provided it contained a 
- power to har, on attaining twenty-one, to advance a sum 
of 800/. for the purpose of establishing her husband in 
business. This o£»r was not accepted, the petitioner 
insisting that the consent of the lady was unnecessary, 
and that notwithstanding the marriage, and the fact 
that she was not a ward of Court, the Court had juris- 
diction under the Act to make a valid settlement 
for her. 

Mr, Mackeson and Mr, Warner for the petition. 

Mr, W, Pearson'y for the lady and her husband, con- 
tended that the Act did not applv to post-nuptial settle- 
ments, nor in fact to any case where ^e \sij withheld 
her consent. 

Mr. Sterling for the trustees of the will. 

The Vice-Chancellob held that he had no jurisdic- 
tion, and dismissed the petition vntii costs. 

Malins, V.C.I 



Feb 1 I T^^^^^^^ *• Nicholson. 
Practice — Evidence — Notary PubUc — Affidavit, 

This was an application for leave to file an affidavit, 
sworn before a notary public, in the State of Ohio, in 
America, without proof of the notary filling that cha- 
racter. 

The lady on whose behalf the application was made 
had executed a power of attorney for the purpose of 
getting out of Court a fund which was standing to her 
separate account, and the affidavit was required to prove 
the execution of the power of attorney. 

Mr. Jason Smith referred to He EarVs Trust (4 Kay. 
and J. 800) and SmH^h v. Daviee (17 W. R. 69), and sub- 
mitted that as there was no opposition the affidavit was 
sufficient. 

The Vicb-Chancblloe allowed it to be filed. 



^r'2l^-}^^— ' 



Farhall. 



Administration — Securities m Banker's Hands — Advances 
to Krecutor^Notice, 

Administration suit The testator in the cause died 
indebted to the London and County Bank to the amount 



of 750^., which was secured by mortgage by depoaat of 
latle deeds of part ^f the testator's estates. By bia will 
the testator empowered his executors to change bja 
real estate for payment of his debts. His widaw, 
who alone proved the will, continued after her bw- 
band's death to draw ckeques on the bank, and as a 
security for the sums thus paid to her, and for future 
advances, she deposited the ti^le deeds of anoth/n part 
of her late busband's estate. She expended the auns 
drawn out on the maintenance of herself and children 
and in carrvinff on the testator's farm. The bank now 
claimed to hold the title deeds as a security for the sums 
so paid to the testator's widow and executrix. 

Mr. Kay md Mr. Waller for the bank. The cheques 
were all drawn on the executorship account. 

Mr. Druce, Mr, Haddan, Mr, Htggins and Mr, CattreU, 
for various persons interested in the testator's estate, 
opposed the claim of the bank. 

Jaubs, V.C, said^ there was no distinction between 
the security for a banking account and that for looney 
borrowed m)m the bank. It made no difference wbether 
the money had been drawn out in one or in many snmsi 
provided the bank had no notice of a breach of tmrt. 
The claim must be allowed. 



^J^ 28. } ^'^^^^^^ ^« Gl-AISTBB. 

WiU^Construction^' Estates in County of C'-^Gas and 
Railway Shares, 

A testator made the following gift:— ^I give, devise, 
and bequeath to my son, R. F. Olaister, all my estates in 
the county of Cumberland, whether in jjoaseseidiiy 
reversion, remainder, or expectancy, or over wMch I may 
have any disposing power at the time of my decease, 
unto and to the use of my said son, his heirs, exeoutorB, 
and administrators, according to tiie respective tenoies 
thereof.' 

The testator, at the date of the gift and at the time 
of his death, was possessed of certain shares in tne 
Wigton Gas Light and Coke Company, and in the 
Maryport and Carlisle Railway Company. The object 
of the former was the lighting of Wigton in Cumberland, 
and the gasmeters and apparatus were whoUy in that 
county^ and were vested in the shareholders in pro- 
portion to their shares. The railway was also entirely 
within the same county. The testator had no leaseholds 
in Cumberland. The question was whether these sbaiee 
passed under the above gifL 

Mr. Joshiua Williams and Mr, Hubert Lewis for the 
plaintiff. 

Mr, Druce and Mr, Sbebbeare for the defendant. 

Jambs, V.C. held that the gift applied exclusively to 
real estate, and did not include the shares. 



Jakes, V.C. \ Uteeba akd Moeon Railway Cohpaitt 
Jan. 30. J (Limited). 

Co7npany^Windinff-up^Appointment of Official Liqui- 
dator, 

Adjourned summons for the purpose of having an 
official liquidator appointed in tne winding-up of the 
above-mentioned company. The applicantai, the British 
and Foreign Railway JPlant Company, had, as creditors, 
obtained the winding-up order on November 26^ 1868. 
They now proposed a Mr. Ouhardson .as the officia 
liquidator. 

Mr, Kay and Mr, A. O, Marten, UHiupport of the 
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summoDs, said the nominatioii of the official liquidator 
was with the penone having the carriage of the winding- 
up order. 

[Jakxs, V.G.; said he oonld not aaaent to that propo- 
ffition.] 

Mr, Druce and Mr. HoMnwn, for creditors to a large 
amoont, in opposition to the application, urged the ap- 
pointment or Mr. Dick, their nominee. Neither side 
objected, in the erent of the appointment of their nomi- 



neee being refused, to the appointment of a Mr. Chat« 
tens. 

James, V.C, said, with regard to the appointment of 
an official liquidator, the Court was bouna to listen to 
all persons having an interest in the matter. He should 
doRi in the same way with tiie applicants and the re- 
spondents, and refuse to appoint their respectiye nomi- 
nees, bat instead appoint Mr. Chatteris, who was inde« 
penoent of both parties. 



€mxtB d (Kamman Ifafo* 



J^ohequ^ OflmAar.! j^^j^^^ ^^ ^^^^ ^ ^^^^^ 



(Error fnm dB) 
Feb. 2 and 3. J 



AND OtHBBS. 



Mortgagor and Mortgagee — Attornment hy Mortgagor m 
Foes^sion — Deed not executed by Mortgagee — Term of 
Years — Power of Distreee — Estoppel 

B., in conuderation of advances from his bankers, the 
defendants, conveyed to them two pieces of land, the 
deed reciting that one portion was aL^ady mortgaged in 
fee upon trusts for the sale of the land, and application 
of the purchase money. By the deed B. 'attorned and 
became tenant ' to the defendants, their heirs and assigns, 
at and from the date of the deed, of such of the premises 
thereby conveyed, ' as was and were in his occupation 
for and during the term of ten vears, at and under the 
yearly rent of 800/., provided that notwithstanding 
anything therein contained, and without any notice or 
demand of possession, it should be lawful for the defen- 
dants, their heirs, executors, administrators, or assigns, 
to enter upon the premises and to eject B-, and any per- 
son or tenant claiming under him, therefrom, and to 
determine the term of ten years, notwithstanding any 
lease or leases that might have been granted by B. No 
rent was paid by B., nor was the de^ executed by the 
defendants, but B. continued his exclusive occupation of 
the premises until the defendants distrained upon him 
for arrears of rent. B., having become bankrupt, his 
assigns brought sn action against the defendants to re- 
cover damages for the seizure of the goods under the 
distress. The Court of Queen's Bench gave judgment 
for the defendants. 

The plaintiffs appealed. 

Joshua WHliams {Mamsty with him) for the plain- 
tifis. 

Kemplay (Mettish with him) for the defendants. 

Per Curiam (Kbllt, C.B., Chaitnxll, R, Bylbs, J., 
ExATiKO, J., and Clsasbt, B.)— The judgment of the 
Court below is right, and must be affirmed. We think 
that Bw, having remained in possession, and having at- 
tomed to the defendants at the rent of 600/., was estopped 
£rom denying that they had no right to distrain upon him. 
We think also that B. was a tenant at wil^ as the efl'ect 
of the deed was not to create a term, but a tenancy at 
▼iU- Judgment a firmed. 



K Phillips v.Etbe. 



Queen^s Bench, 
Not. 17, Jan. 29.^ 
Treepass—Aot of Indemnity by Colonial Legislature^ 

Bight of Action in Superior Courts of Westminster — 

Conflict of Laws, 

This was an action for assault and false imprisonment 
committed by the defendant on the plaintifT, in the island 
of Jamaica. There was a plea setting forth an Act of 
Indemnity passed by the Legislature of Jamaica, and 
assented sto by the Crown, after the acts complained of 
had been done. This Act recited that a rebellion 
had broken out in the island, that the governor, vrith 
the advice of a council of war, had proclaimed martial 
law throughout the county of Surrey, with the excep- 
tion only of the city and parish of Kingston, and that the . 
military and naval forces, with others, had arrested the 
spread of the rebellion, and that the military, naval, and 
civil authorities necessarily employed might be respon- 
sible for acts done in good faith for the purpose of re- 
storing public peace and quelling the rebellion, and 
that it was expedient that all persons who in good 
faith had acted for the crushing of the rebel- 
lious outbreak should be indemnified and kept 
harmless for their acts of loyalty.' The statute thw 
proceeded to enact, first, that all prooeedinffs, civil or 
criminal, present or future, against such autnorities or 
officers, civil, military, or naval, or other persons, for 
anything commanded or done since the puolication of 
martial law, that is, from October 18, 1865, and durinff 
its continuance, whether within any district in whicn 
martial law was proclaimed, or vrithout; in furtherance 
of martial law, in order to suppress the insurrection and 
rebellion, and for the preservation of public peace 
throughout the Liland, should be discharged and made 
void; and that every person by whom any such act, 
matter, or thing should have been advised, ordered, 
directed, or done for the purposes aforesaid during the 
existence of such martial law, should be indemnified 
both against the Crown and against all other persons. 
By the second provision of die Act, His Excellency C. 
J. Eyre, Esq. Captain-General and Governor-in-Chief 
(the defendant), and all officers and other persons 
who had acted under his authority, or had acted bona 
fide for the purposes and during the time aforesaid, 
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whether such acts were done in any district in which 
martial law waa proclaimed, or was not proclaimed, were 
thereby indemnified in respect of all acts, matters, and 
things done in order to put an end to the said rebeUion ; 
and all such acts so done were thereby made and de- 
clared to be lawful, and were confirmed. And it was 
further enacted that, in order to pieyent any doubt 
which might arise whether an^jr acts alleged to have 
been done under the authority of the goTeinor, 
or to have been done bona fide, in order to 
suppress and put an end to the rebellion, were so done, it 
should be lawful for the governor for the time being to 
declare such acts to have been done under such authority 
or bona Jide ioit the purposes aforesaid, and such decla- 
ration by any writing under the hand of the governor 
for the time being should in all cases be conclusive 
evidence that such acts were so done respectively. 

The plea, after stating that the Act had received the 
royal assent and become part of the law of Jamaica, stated 
that the alleged grievances were committed in Jamaica 
after October 13, 1865, and during the continuance of the 
rebellion, &c., and were included in the indemnity ffiven 
by the Act To this plea there was a demurrer. There 
was also a new assignment and a replication that the 
grievances were committed beyond the territories within 
which the Jamaica Legislature had iurisdiction; se- 
condly, that at the time of the Act the defendant was 
governor of the island, that his assent to the Act was 
necessary, that it had been given, and that by virtue of 
it the Act had become law. To this repbcation the 
defendant demurred. 

Qaain (JST. Payne with him), for the plaintiff, argued 
that an Act of a colonial legislature has no extra terri- 
torial operation, and could not in the present case affect 
the cause of action in England, which vested as soon as 
the grievances were committed. He also argued that 
the governor of a colony could not join in passing an Act 
of Indemnity for his own protection. 

Mellieh (Poland with him), for the defendant, con- 
tended that the effect of the Act of Indemnity waa not 
to affect the right of action in England, but to prevent 
the grievances complained of horn bec<«Ddng a cause of 
action anywhere. 

The CoTTBT (CocKBiTBir, C.J., Lush, J., and Batbb, 
J.), after taking time to consider, now ^January 29), de- 
livered j udgment. If the Legislature or Jamaica, instead 
of legislating ex postfacto^ had, in anticipation of future 
events, passed a statute authorising the acts complained 
of, no right of action would arise here, as where oy the 
law of another country an act is lawful there, though 
wrongful by our law, it cannot be made the groimd of 
an action in an English Court. The same principle 
which is applicable to an Act made lawful by prior 
legislation is equally applicable to an Act originally 
wrongful, but legalised by ex post facto law. There was 
no ground whatever to support the replication. 

Judgment for the defendant. 



Queen^s Bench,] 
Jan. 28. J 



Grit V, West. 



Costi — Slander — Pecovery of Sum not exceeding 10/. — 
30 4I- 31 Vict, c, 142, «. 5. 

This was an action of slander, which vras commenced 
in October 1867, and was tried at the sittings after 
Trini^ Term, 1868. The verdict was for the plaintiff 
for 1<&. The learned judge (Hahwen, J.) refused to 
certify that there was sufficient reason for bringing the 



action in a superior Court, and a summons having been ' 
taken out at Chambers, tiie matter was referred to the 
Court. 

A rule met was aooordinffly obtained, calling upon the 
defendant to show cause why the plaintiff should not be 
allowed his costs. 

Cause was shown against the role in Michaelmas Term 
by Planets, 

The rule was supported by Andereon, 

Cur, ado, tvU, 

Hatbs, J. now delivered the judgment of the Cottrt 
(CocKBUBar, O.J., HiNFror, J., and Hates, J.) : — ^There 
is reason to doubt whether section 5 of 30 & 31 Tict. 
c. 142— which provides that if in any action commenced 
in a superior Court in tort, the plaintiff recovers a sum 
not exceeding 10/., he shall not be entitled to any costs 
of suit, unless the judce certify that there.was sufficient 
reason for bringing such action in such superior Court, or 
the Court or a judge allow such costs — applies to cases in 
which the County Court has no jurisdiction. The plaintiff 
could not bring his action in the County Court, and it is im- 
pobsible to suppose that the Court should not have power 
to allow the costs, as the legislature has shown that it 
intended that plaintiffs who might have sued in the Connty 
Courts, but had, on reasonable grounds, elected to pro- 
ceed in the superior Courts, should be allowed tu obtain 
an order for their costs. 

Ride aheolute. 



^^^*j^^^ Cflw.) j jxrsTicES OF Gloxjcbsxershibk, 

Overseer of the Poor — Bankruptcy — Auditor — Money 
certified to be Due — Non-Paymenir-^Mode of Pecovery 
—Discharge— CommiUal^l ^ 8 Vict, c, 101, s, 32. 

Bule callin g upon the j ustices of Gloucestershire to show 
cause why they should not cause William James to be 
committed to the common gaol or house of correction. 

It appeared that the poor-law auditor had certified 
that the sum of 82/. Qs, 7d. was due from William 
James, an overseer of the poor, and that William 
James had not paid that sum within seven days to the 
treasurer of the guardians, as required by section 32 of 
7 & 8 Vict. c. 101. Proceedings were taken by the 
auditor under section 99 of 4 & 6 Wm. IV. c. 76, to re- 
cover the money ; upon the hearing of the complaint 
James set up as a deduce that he had become banKrupt, 
and had received his discharge. The justices declined 
to issue a distress warrant, but subsequently this Court 
made a rule absolute, no cause being shown, directing 
them to do so. A return was made to the warrant, that 
James had no goods or chattels which could be dis- 
trained ; and an application was then made to the justices 
to commit him to prison under the said section 99. 
They, however, refused to do so without the direction ot 
this Court, thinking that the bankruptcy was an answer. 
The present rule was then obtained. 
Qrantham showed cause. 

Jelf supported the rule. 

Per curiam {OocKBVvSf C.J., Mslloe, J., and Hatiss, 
J.) — ^The rule must be discharged. The committal is 
given by section 99 of 4 & 6 Wm. IV. c. 76 as a punish- 
ment, not as a means of recovering a debt due. There 
is nothing whatever to show that by retaining this money 
in his hands beyond the seven days William James has 
committed an ' offence ; ' and further, the jurisdiction of 
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the iustices can only attach where there is a debt due. 
In the present case the bankruptcy has extinguished the 
debt. 

jSuA} dUcharged Vfiih ootts. 



Queen's Bench, 



eri's Bench, 1 t>„^^ . « 

Feb 1. J-Kbgina. v. Oldhik. 



Qtio Warranto—Town Councillor— -Dimnting Minuter— 
Disqttdtification-^ <$• 6 Wm, IV, c. 76, 8. 28. 

Bule calling upon the defendant to show cause why 
an information in the nature of a quo warranto should 
not be filed against him, to show by what right he 
claimed to hold the office of a town councillor of the 
borough of Wallingford. 

It aj^peaied from the affidavits that the defendant 
had resided at Wallingford, and that he had been invited 
to supply the pulpit at a chapel of Paedobaplists at 
Pangboume, a town about seven miles from Walling^ 
ford ; he did so supply the pulpit, going over to Pang- 
iNoume on Sunday to i>reaoh at the chapel. At the 
time he was so supplving the pulpit, the election of 
town councillors for Wallingford took place. After the 
election was over, the congregation were about to elect 
him as their minister, but having examined the trust 
deed of the chapel, they discovered that the appoint- 
ment could only be held by a Peedobaptist, which the 
defendant was not He was, therefore, never appointed 
as the permanent minister. The rule was granted, on 
the ground that the defendant was disqualified under 
section 28 of 6 & 6 Wm. IV. c. 76, which provides that 
' no person being in holy orders, or beincf the regular 
minister of any Dissenting con^egation, shall be qualified 
to be elected, or to be a councillor,* &c. 

Theaiger showed cause against Uie rule. 

Francis supported it. 

Fier curiam (Blackburn, J., Mellor, J., and Hayes, 
J.) — ^We do not think that ihe defendant can be said 
to be the ' regular minister ' of this congregation. He 
seems to have been acting as the minister temporarily, 
but was not regularly appointed so as to be at all in an 
analogous position to a beneficed clergyman. 

lUtle dUcharged without costs. 



Common Pleas, 1 Soott v. Cousiks. 
Jan. 26. J Save v. Ikglis. 

Broker — Tcnalty for acting as Broker in London without 
Admittance — Acting as Broker — Clerk— hi Geo, IIL 
c. 00, s, 2. 

These were actions by the Chamberlain for the City 
of London to recover the penalties imposed by 67 Geo. 
III. c. 60, s. 2, on any person who ' shall ^e upon 
him to act as a broker,* within the said city, if he nas 
not been admitted pursuant to 6 Ann, c. 16, b. 14. 

It appeared that the defendant Cousins was the book- 
keeper, and the defendant Inglis the secretary of a com- 
pany incorporated under the Joint Stock Companies 
Act, 1862, and called 'The Open Stock Exchange Com- 
pany (Limited),' which ordinarily carried on their busi- 
ness through a manager; bat that, in his absence, it was 
the duty of Cousins to act for him. The transactions in 
respect of which the penalties were sought to be recovered 
arose out of the purchase and sale of some Great Eastern 
stock for a Mr. Amstie. On the occasion of the purchase 
the bought note, which was headed with the name of the 
Company, was signed by Cousins 'for the manager/ and 



on the occasion of the sale the note was signed by 
Inglis as * secretary.' On the former occasion, the only 
intermediate person who acted between Mr. Ainstie and 
the stock-jobber was the defendant Cousins ; and on the 
latter occasion, the only intermediate person was the 
defendant Inglis. At the trial, before Bovill, C.J., the 
case did not go to the jury, but a verdict was entered for 
the plaintiff in each action for 100/., with leave to the 
defendants to move to set it aside, the Court being at 
liberty to draw inferences of &ct. A rule nisi was 
obtained in each action to enter a verdict for the de- 
fendant, on the ground that the defendant did not take 
upon himself to act as broker vnthin the statute, and 
further, that he acted merely as a servant or clerk, and 
was therefore not liable to the penalty. 

Archibald showed cause. 

Montagu Chambers and Mansd Jones in support of 
the rule. 

The CoiTRT were of opinion that as there was no 
evidence that the manager or anyone connected with 
the company was a duly admitted broker, the defendant 
in each action had acted as a broker within the mean- 
ing of the statute without deriving authority to do so 
from anyone authorised to give it, and consequently was 
liable to the penalty. 

Bules discharged. 

Bankruptcy Act, 1861, Schedule D.—JBscrow — Assign^ 
ment of Debtor's Property, 

This was an interpleader issue directed 'to try the 
property in certain gcK)ds which had been seized by the 
sheriff under a writ oifi,fa. 

The plaintiff claimed the goods as assignee and trustee 
under a deed made by one Prior in the form given in 
Schedule D. to the Bankruptcy Act, 1861. The de- 
fendant claimed the goods as an execution creditor of 
Prior. The action was tried before Martin, B., who 
directed a verdict for the plaintiff, giving the defendant 
leave to move to set it aside. The defendant having 
obtained a rule, 

Tindal Atkinson^ Serf., and JEyre Lloyd contended, 
for the plaintiff^ that the deed was a good deed at 
common law, on the authority of Symons v. George, 
34 Law J. Rep. (Ex. Ch.) Ex. 187 ; and, secondly, that 
the deed was good imder section 192 of the Bankruptcy 
Act. 

Garth and C, H, Anderson, for the defendant, argued 
that the deed was only intended to operate under 
section 192 of the Bankruptcy Act, and not otherwise, 
because it expressly stated that it was intended to be 
registered under section 192 so soon as the statutory 
majority of the creditors had in writing assented to it ; 
and that, as certain of the assents relied upon and neces- 
sary to constitute the required majority were not un- 
qualified assents, the deed was not only invalid under 
the Bankruptcy Act, but was nothing more than an 
escrow. 

Kelly, C.B., and Clbasbt, B., held that the deed was 
good at common law to pass the property to the plaintiff, 
and that the facts proved did not amount to evidence 
that it was delivered as an escrow. 

BuU discharged. 
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Excheqtier, \ 
Jan. 26, 28. J 



QlLPIX V. OOHSK AND BeNJAICIK. 



Arred on Ca. Sa, — Pnvilege,from Arrest. 

The defendant Benjamin, Laving been charged before 
a police magistrate with an offence under Ruseell Gar- 
nej's Act (embezzling partnership moneys), wae remanded 
on his own recognisances. On leaving the Court he was 
arrested on a ca, sa. in this action, in which judgment 
had been obtained against himself and his partner. 

Bestey now moved for a rule to discharge Benjamin 



from custody, on the ground that under the circum- 
stances he was privileged from arrest 

BayHs, showing cause in the first instance, contended 
that we privilege in queetioa did not apply to penona 
charged with criminal offencesL 

Cur. adv. vuU. 

Kelly, C.B., Channxll, B., Pioott, B., and 
Cleasbt, B., held that under the circumstances the 
defendant was privileged from the arrest. 

jRuIe ahsohde. 



€onxt of Criminal ^ppfeal 

Coram Bovnx, C. J., Btlbs, J., Chaitnbll, B., Pigott, B., Lush, J. 
f-i 



Coiwrtfor • 1 
Crown Cases Reserved. \ Hsgdta v. Stjiocebs. 
Jan. 29. J 

Indictment — Misdemeanour — Count for previous Convie^ 
Hon of FeUmy^^l ^ 28 FtVrf. c. 47, ». 2. 

Oftse reserved by the learned Deputy Assistant Judge 
at the Middlesex Sessions. 

The prisoner was convicted of the misdemeanour of 
having inflicted grievous bodily harm on a policeman. 
After the jury found the prisoner giiiltv, some policemen 
and prison officers were called, and oeing sworn, said 
that the prisoner had been previously convicted of 
felony, but no record of such conviction, nor any cer- 
tificate thereof, was produced. The indictment did 
not charge a previous conviction. The learned Deputy 
Assistant Jud^e considered that under these circum- 
stances he could only treat the conviction as a conviction 
for the misdemeanour, without any previous conviction 
for felony, and sentenced the prisoner lo iiveyears^ penal 
servitude. 

The questions reserved were : whether that sentence 
under the circumstances was or was not correct; and, 
secondly, whether the statute 27 & 28 Vict c. 47, s. 2, 
authorises the Court to pass a sentence of seven years' 
penal servitude, whether a prenous conviction of felony is 
alleged in the indictment or not 

That statute enacts that when any person shall on in- 
dictment be convicted of any crime or offence punishable 
with pencd servitude, after having been previously con- 



victed of felony, the least sentence of penal servitude 
that can be awarded in such case shall be a period of 
seven years. 

No counsel appeared. 

The CoT7ET held the sentence right, and confirmed the 
conviction. 

Conviction afflrmed. 

Court for ^ 

Crown Cases Beserved, \ REenr A v. Hilbsbt. 
Jan. 29. J 

Abduction — Casual Meetina of a Girl in the Street — 
—24 ^ 26 



Possession of Parent- 



Vict. c. 100, s. 56. 



Case reserved by Lvbh, J. 

The prisoner casually met in the street a girl under 
the age of sixteen years, and after a little persuasion 
induced her to go with him by rail to M. Upon arriving 
there he took her to a public house and seduced her. 
He then accompanied her back to where he had met 
her, and parted with her in the same street. The girl 
lived at home with her parents, but the prisoner had 
made no inquiries, and did not know who tne girl was, 
or even whether her parents were living. 

No counsel appeared to argue the case. 

The Court held (Pigott, B. Jusesitante) that the con- 
viction of the prisoner for having taken the girl out of 
the possession of and against the will of her fatiier, 
contrary to 24 & 26 Vict c. 100, s. 66, was bad. 

Conviction quashed. 
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^imkte jxnb ^atrim0mal Cansts, 



JVo^ite. \:^the goods of D. F. De Angiteio t 
Jan. 0. J Ubbctsla. 

Foreiyn Will — Exectdor Ahroad^Mislake in Oath as to 
Value of Property — Property He-sworn by Agent — 56 
Geo, III. c. 184, M. 38, 41— Practice. 

The testator, Don D. F. de Anguelo y Urruela, died do- 
miciled in Guatemala on or about June 13, 186i3, leaving 
a will and codicil, in which he appointed an executor. 
The deceased was possessed, at tne time of his death, 
of considerable personal estate In this country. The 
executor forwarded attested copies of the instruments 
for probate, and swore the value of the property as 
under 32,000/. It turned out that this was a mistake, 
the real value of the property being 40,000/. 

C. A. Middleton movea the Court to allow probate to 
go on, the value of the property being re-sworn by the 
agent of the executor in this country, and referred to 
sections 38 and 41 of the 55 Geo. III. c. 184. 

Sir J. P. Wilde said that the mistake was easily 
explained by the fact that the affidavit waa made at the 
other side of the globe. The Court was not, however, 
restricted to the affidavit of the executor, but^ under 
section 38 of the 56 Geo. IH. c. 184, might re- 
ceive an affidavit from 'some other competent person 
or persons ' as to the value of the property. The grant 
might therefore go, the value of the property being re- 
sworn as proposed. 

jZ^2Q. ]^^ ^""^ ofJom HuTMY. 

Testamentary Sidt^-Suit Compromised and Will Pro^ 
flounced for^ Next-of-kin in Australia not cited — ^^j- 
tate in course of Administration in Chancery — Citation 
to Executors to bring in Probate — Affidavit to Lead — 
I^actice, 

John Hutley, the deceased, died in August, 1886, 
leaving a will, in which he appointed Frances Maria 
Hutley, Percival Turner, and Michael Grimston his exe- 
cutors, to whom probate in common form was granted 
in September 1866. The probate was called in in Janu- 
ary 1867 by Stephen Hutley, the natural and lawful 
brother and heir-at-law of the deceased. The executors 
propounded the will in a declaration, the suit proceeded, 
a compromise was agreed to by the parties at the trial, 
which took place on July 26, 1867, and the Court pro- 
nounced for the validity of the will. The compromise 
was confirmed by the Court of Chancery, in which the 
estate was being administered. The personal property 
was sworn under 90,000/,, and large sums were already 
paid out by the Court of Chancery in the course of 
administration. 

John Grimston and Henry Grimston were the lawful 
nephews of the deceased, and, with Stephen Hutley. the 
only next-of-kin and the only persons entitled in distri- 
bution; in the event of the deceased having died intes- 



tate. John Grimston died in August 1868. Henry 
Grimston was in Australia at the time of the death of 
his uncle. He was not cited by the executors, and knew 
nothing of the suit in the Court of Probate, or the pro- 
ceedings in Chancery (in which he was mentioned and 
described as then residing in Hobart Town, in the colony 
of Australia), until October or November 1868, when he 
received a communication from Mr. Nunn, a friend in 
England. He at once forwaided a power of attorney, 
authorising Nunn to take such steps as were necessary 
for the protection of his interests. Before the adminis- 
tration m the Court of Chancery could be stayed, it was 
requisite that proceedings should be instituted in this 
Court to call in the probate of the will, and to have it 
declared null and void. 

Dr, iSpinks (with him E. C. Clarkson) moved the 
Court to allow the citation to the executors to bring in 
the probate to issue on the affidavit .of Mr. Nunn, as 
agent for Henry Grimston. Mr. Nunn was in a position 
to make the necessary averments, and before an affidavit 
could be received from Australia the property might be 
all paid away. 

Sir J. P. WiLBS said that the affidavit of Mr. Nunn 
would; under the circumstances, suffice to lead the cita- 
tion. 

Motion allowed. 



JJivorce and 1 
Matrimonial Causes, > Mobpbcblt v. Mobphelt. 
Jan. 20. J 

Restitution of Conjugid liights^CrueUy charged by Wife 
■^WUftU Communication of Disease-— Onus Probandi 
—Absence of actual Proof^Medical Testimony — Neio 
Trial— Costs, 

The husband petitioned for restitution of conjugal 
rights. The wife answered chamng cruelty, viz., 5ie 
wilful communication of an inflMstious disease. The 
petitioner denied the charge. 

The facts were these : — ^The parties, who were both 
young, were married on June 9, 1866 ; the cohabitation 
ceased in the following September. In January 1867, 
the husband filed his petition for restitution, and in 
February 1867, the wife was found to be aflected with 
secondary syphilis. She therefore filed her answer, 
charging cruelty, and the husband almost immediately 
afterwards submitted himself to examination by medical 
men. On the trial, which took place in the sittings after 
Trinity Term, before the Judge-Ordinaet, by a specifd 
jury, the petitioner swore that he never had been 
diseased ] tne respondent that she had not been unchaste 
before marriage, or unfaithful after it. No trace of 
disease was found on the petitioner bv the medical men 
who examined him ; no definite conclusion was capable 
of being drawn from the evidence as to the form in 
which the person who infected the respondent must 
himself have been suffering at the time ; and there was 
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farther, a conflict of testimony as to the period and form 
in which hereditary syphilis manifested itself. 

The verdict was for the respondent. The ralentM 
for a new trial, obtained by the petitioner, was argued 
in Michaelmas Term before the full Court (the Jvdge- 
Obdikabt, WmjBS, X, and Oleasbt, B.) 

Q, Parry (Seijeant), Dr, IHitram, and Lush, for the 
petitioner, ana 

J. D. Coleridge, Dr. Spinks, and A. 8, MiU, for the 
respondent, and 

Judgment was reserved. 

The Court now held (Willes, J., dissenting) that it 
devolved upon the respondent to establish affirmatively 
that the petitioner knew he had disease, and that inter- 
course with his wife would be distinctly dangerous ; that 
in the absence of actual proof of the existence of disease 
in the petitioner, it was incumbent upon the respondent, 
in the medical evidence adduced m support of her 
charge, to lay the foundation for a sdentbfic conclusion 
which should take the place of such proof, from which 
the jury could argue with reason, first to the charge of 
knowledge, and through that to the chaxge of wuful- 
ness; and that there being a defect of proof in these 
respects, the evidence was insufficient to support the 
finaing of the jury. 

Rule absolute for a new trial ; respondent's costs of 
previous trial to be first paid by petitioner. 



Divorce and 1 
Matrimonial Cautes. > Maihew v, Maieew. 
Jan. 20. J 

Desertion-^Decree Ntd—I^viectitm Order^I^'actiea, 

The wife petitioned for a dissolution of the maniage 
on the ground of adultery and desertion. Both charges 
were proved. In the course of the hearing it was stated 
that tne respondent^ who did not appear, was living at 
Boulogne. 

Dr. Spinks (Pritchard with him), for the petitioner, 
asked the Court to grant also a protection omer to the 
petitioner. The order would date from the date of 
the desertion; the decree nm from the day it was 
pronounced. 

The JuDGE-OBDnr ABT : The difficulty that occurs to 
me is as to the mode in which the appbcation should be 
made. If the whereabouts of the husband bA known, 
the Court requires that he should be served with notice. 
No doubt be has been charged with desertion, and has 
not chosen to answer it, but then he did not know that 
an application of this land would be also made. You 
had better make the application in the usual form, and 
serve it upon the husbtmd. In the meantime, pern^^ 
I had better suspend the decree. 

The petitioner, on consideration, did not deem the 
order necessaiy, and the Court granted (Jan. 21) a 
decree niti with costs. 



)iQlg ^mxt oi %^mmlt]^. 



Salvage — No Jurisdiction — Arred — Costs and Damages. 

This was a cause of salvage instituted on December 8, 
1866, by the owner, master, and crew of the ve&^el Ezra 
agaiiiBt the vessel Margaret and Jane, with her cargo and 
freight, in the sum of 2,600/. The salvage service was 
rendered on November 24, and on December 3 the Re- 
ceiver of Wreck reported the value of the cargo and ship 
to be 7^6/. On December 18 the salvors applied for an 
appraisement of the vessel, and on January 14 this year 
they formally declared that they proceeded no further in 
the suit. 

JBuitf for the owners of the Margaret and Jane, applied 
to the Court to condemn the sidvors in the costs and 
damages, on the ground that at the time when they in- 
stituted the suit they were aware that this Court had no 
jurisdiction, the value of the property salved being 
under l,000i 

E. C. Clarkson contra. 

Sir R. J. Phiixixobs. — It is admitted that the salvors 
must be condemned in costs, the only question being as 
to the damages. It has not been usual for this Court to 
make such a decree. The case of the £vangelismos, 



before the Privy Council, has been cited, in which their 
LoBDSHiPS said that ' there is no reason in this case for 
^ving damages. Undoubtedhr, if the arrest of the ship 
IS an act of mala JldeSj or of that of crassa neghgenim 
from which the law implies malice, the Court of Admi- 
ralty would be justified in giving damages, as in an action 
brought at common law damages might be obtained. In 
the Admiralty Court, however, the proceeding is very 
convenient, because in the action in which ue main 
question is disposed of damages may be awarded.' In 
tiiis case there is c'eilainly no malajides, and the salvage 
of the derelict vessel, for such it was, appears to have 
been one of coneideraole merit, and it has happened that 
the officer of the Court has appraised vessels at a higher 
value than the Receiver of Wreck. I think it would be 
harsh, therefore, to say that when the commission for 
the anpraisement in this case was taken out on Decem- 
ber 18 that the salvors were guilty of crassa negUgenUa, 
but I think they must have been aware within a abort 
period of the time of taking out that appraisement that 
the value fixed by the Receiver of Wreck was substan- 
tially correct ; and I shall condemn them in costs alto- 
gether and in damages from December 22 to the time 
when the vessel might have been released—viz. Jan. 14. 

Decree accordingly. 
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Stable d Casjes, 



EQUITY. 

Common Law Procedure Act, 1854, s. 17, 2?^, i.Ni> ' 

Abbitbatiok between the Bet. George BRrBT 
AND THE Ret. Joseph Leycbstbb Lyme, Re — Statute 
3 # 4 Wm. IV. c, 42, a. 39 ; The Common Law Proce- 
dure Act, 1864, e. 17: Submissionf not under Seal: 
Bevoeatum of by Deed: Motion to make the Submimon 
a Bule of Court, refused wUh CoeU .... 38 

Be KicoLB V. Abels — Landlord and Tenant: Covenant: 

Injunction 88 

MoxoN t>. Bright — Account in Equity : Agent . 38 

Tenxamt V, Trenchabd — Trustee: Mortgage: Their 
Characters umttd in same Person : Foreclosure : Sale : 
16 # 16 Fict, c. 86. «. 48 37 



COMMON LAW. 

Baxbitdale v. Great Eastern Hailwat Co. — Common 
Carriers: Liability of: Special Contract: The Car- 
riers Ac*, 11 Geo. IV. and I Wm. IV e. 68, w. 1, 7 . 39 

Brett v. Jackson — Bankruptcy: Proveaiie Debt: An- 
nuity: 12 # 13 Viet, c, 106, «. 176 . . .40 

METBOFOLtTAK BoABD OF WoBKB «. MeTROPOUTAN 

Railway Co. — Compensation: Easement: Sewer: 
Statutory Powers to Construct Sewer : Bight to Late- 
ral Support of adjoining Land 39 

Peflob v. Richardson— Sunday Trading: Sale of Beer, 
#<?.: 11 i 12 Vict. c. 49 40 

SiNER V. Great Western Railway Company — Negli- 
gence: Bailway Company: Want of Proper Means 
of Alighting from Train 40 



€onxtu (d tfqmtji. 



Trustee — Mortgagee — Their Characters united in same 
Person^Foreclo^ure^Sale—l^ ^ 16 Vict. e. 86, s. 48. 

Mrs. Tenoaot, the motiier of the plaintiff, Mr. Chnrlea 
Tennant, was doTisee of certain estates under the will of 
her hufiband George Tencant. In July 1832, after his 
death, she bought anotiier estate. In 1^536, she con- 
vejed both properties to her eons as trustees, of whom 
the i^aintift Charles Tennant was one. The eldest sur- 
Tiding trustee was to have the sole management of the 
property, and ti be entitled at his discretion to act in the 
management with as full powers as the settlor could herself 
have acted. Under this settlement Mrs. Tennant took a 
life estate, and the plaintiiT became entitled, subject to 
hex life estate, to a life estate in two sevenths. At the 
date of the settlement the estates comprised in George 
Tennant's will were mortj^aged for 60,000/. to Messrs. 
Child, and the settlement provided that any one of Mrs. 
Tennant's children who should hold anv written acknow- 
ledgment by her of advances made to her should be en- 
titled, subject to the mortgage to Messrs. Child, to * a 
charge by way of mortgage,* to take effect over the 
estates next after the mortgage to Messrs. Child. The 
debt to Messrs. Child was subsequently reduced to 
42,600A by payments, and a neighbouring property 
called the Compton estate was bought for 12,0001. bv the 
plaintiff^ and treated by him ana his then surviving 
co-trustee and Mrs. Tennant as subject to the trusts. 

TOL. IT. 



The 7,722/. Os. 6d, used to reduce the mortffaffe debt 
and interest, and the 12,000/. were advanced oy the 
plaintifi; and Mrs. Tennant, who died in 1850, had in 
that year given a written acknowledgment that a balance 
of 66,820^ 11<. was due from her estate to him. In 
1845 the estate purchased by Mrs. Tennant in 1832 had 
been mortgaged oy her for 8,000iL ; and in January 1867 
Davidson, the transferee of the mortgage, was redeemed 
by the plaintiff, who had now become the surviving 
trustee of the settlement of 1^35. In February 1867 
he instituted the present suit, against those interested 
jointly with himself under the settlement of 1835, for 
foreclosure of all the estates, both those deviled and 
those purchased. Sevenll of the defendants resisted^ 
and desired the Court, in the exercise of its discretion, 
to direct a sale instead of a foreclosure. They argued 
that the plaintiff had, by the deed, only a charge, not a 
mortgage ; and also that, as a trustee, he was not en- 
titled to a decree for foreclosure. Gifpa&d, V.C, was 
of opinion that the plaintiff's position as trustee could 
not deprive him of his rights as mortgagee to foreclose 
those shares of the estate of which he was not himself 
tenant for life. His Honoub, however, was willing to 
exercise his discretionary power of ordering a sale in- 
stead of making a foreclosure decree, if it could be 
shown that a sale was likely to produce a surplus after 
satisf) ing the charges, and if the defendants would pay' 
a sum of money into Court to indemnify the plaintiff 
against the expense of an abortive attempt to sell ; but 
he declared tnat the cvder for sale must be without 
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prejudice to the plaintiff's right to foTeclose all the 
property except the Compton estate, as to which he 
should direct inquiries. Certain of the defendants 
appealed. 

^i> It. Palmer, Mr. Freeling, and Mr. Speed appeared 
for the appellants; and 

Mr. JS. K, Kardake and Mr. W. W. Kardake for the 
plaintiff. 

TVithout calling for a reply, 

The Lord Chaivcellor reluctantly came to a con- 
trary conclusion to Sir George Giffard on the construc- 
tion of the deed of settlement. He was of opinion that 
it was adverse to the objects manifestly contemplated by 
Mrs. Tennant in executing such a settlement to hold 
that by the expression ' a charge by way of mortgage ' 
she intended to confer on any of the trustees the power 
of obtaining a mortgagee's right to forclose. She could 
not have intended a result that would frustrate the 
object Qf the settlement (which was to proyide for the 
maintenance of the whole family out of the estate) and 
annihilate the trusts. All that could be supposed to 
have been meant by Mrs. Tennant was to give such of 
the trustees as should advance money for the benefit of 
the estate, not a mortgagee's right, but a charge simpli-' 
eiter; and a charge eimpliciter would entitle only to 
repayment by means of a sale. The vast powers which 
the managing trustee for the time being had under the 
deed contained no power of mortgaging. But His 
Lordship preferred not to rest his decision on this yiew 
of the construction of the deed. There was no proof 
that the plaintiff had not done his duty as trustee bjthe 
estate ; but, having been possessed of such extraordinary 
powers as managing trustee^ he could not suooeasfully 
insist before this Court on the exercise of a right by 
which his interest might be put in opposition to his duty. 
For the Court to permit this would be particularly un- 
just in this case, on account of the grant to the plaintiff 
as sole managiuff trustee of powers which made the rest 
of the cesiuis gut trustefit altogether defenceless as against 
him. The decree must be varied by inserting directions 
for a sale at chambers. The costs of the appeal would 
be costs in the cause. 



Lord Hatherlet, L.C. 
Jan. 29. 



> MoxoN V. Brioht. 



Account (n EquUy^ Agent. 

This was a suit hy the patentees of an invention for 
improved looms^ ogainst Messrs. Bright & Co., who were 
caipetweavers, and Mr. Hall, who was a manufacturer 
of looms. The bill asked for an account of profits de- 
rived by Messrs. Bright from their use of the patent, 
the validity of which, however, was not admitted by 
the defendants nor proved by the plaintiffs. It also 
prayed against Hall for an account of all royalties re- 
ceived by him on the sale of looms. The exact terras 
on which he received these royalties were disputed; but, 
according to the judgment of the Court, he was to pay 
to the plaintifi's a royalty of 20/. for each loom he manu- 
factured and sold, "being himself restricted as to the 
price at which he should sell the loom. 

The defendant Hall denied that anything was owing 
in respect of these royalties. As to the looms made by 
Hail and used by Bright & Co.. the patentees made 
their own arrangements as to royalty with Bright & Co. 
What the agreement between the plaintiffs and Bright 
& Co. was was disputed. 



V.C. Giffard had dismissed the bill with costs^ but 
without prejudice to an action at law or a suit in equity, 
founded strictly upon the plaintiffs' right as patenteoa. 

Mr. J. H. Palmer and mr. Hastings, for the pl aintifiis . 
who appealed. 

Mr. I)ruce and Mr. Hemming, for Measra. Bright & 
Co., were not called upon. 

Mr. Kay and Mr, Hadleg, for Mr. Hall, contended 
that there was no case for an account in equity. 

The Lord Chancellor said that as to Slesars. Bright 
& Co., the case was as clear as possible that the plaintifir'a 
rights^ if any, were at law. As to Mr. Hall, there was 
some perplexity, the exact terms on which he waa en- 
titled to use the plaintiff's invention being somewhat, 
uncertain, no formal agreement having been made» but it 
dependina; to a great extent upon conyeraations. He 
thought, nowever, that as Mr. Hall did not make oon- 
tracts on .behalf of the plaintiffs with purchasers of 
looms, but only rendered himself liable to nay a aam of 
money as royalty upon each loom that he sold, there was 
no case for an account in equity against him. The 
appeal was therefore dismissed with ousts. 



Landlord and Tenant—Covenant — Injunction, 

This was a suit by a landlord against his tenant to re- 
strain a breach of coyenant; the bill prayed for an in* 
junction equivalent to a mandatory injunction, to restore 
the premises comprised in the lease, and also restraining 
future breaches. The coyenant was not to alter the ele- 
yation of the ahop demised by the lease, or the external 
decorations, or the iron railings in front thereof, and not 
to make any addition thereto. 

The defendant had altered the shop by taking away 
part of the shop window and substituting m its place a 
doorway, thus forming a new entrance from the street. 

Mr. £. K. Karslake and Mr, HadUy for the plaintiff. 

Mr. Green and Mr. ViUiere for the defendant. 

His Honour thought that what had been done was a 
clear breach of the covenant, and he granted an injunc* 
tion in accordance with the pi-ayer of the bill. 



Stttart, V.C. 
Feb. 9. 



' Re The Common Law Prockdubb Act, 
1854, 8. 17, AND Be Thb Arbitra- 
HON BETwssN THS Rsy. Gbobas 
Drurt and the B£y. Joseph Lbt- 

CESTXR LyNB. 

Stattde 3 (J- 4 Wm. IV. e. 42, e. 30— 7%« Common Law 
Procedure Ad, 1854, e. 17— Submission, not under Seal 
—Revocation of hg Deed— Motion to make the Sub^ 
mission a Ride of Court, refused with Costs. 

These matters came on upon a motion on behalf of 
Mr. Drury, that an agreement, in writing, but not under 
seal, dated March 31, 1868, and made between Mr. 

Drury of the one part, and Mr. Lyne of the other 

whereby it was a^ed that certain questions and dis- 
putes then pendinff between those gentlemen, with 
reference to the Elm Hill Monastery at Norwich, and 
the charges and incumbrances therein, and other matten, 
should be referred to the arbitration and decision of the 
Rev. Psscoe Grenfell Hill and the iUy. Edwaid Stuart 
or their umpire— might be made an order of this Court 
under the Common Law Procedure Act, 1854, s. 17. 
That submission haying been entered into^ the arbitral 
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torS; iti June 1868, proceeded to the making of their 
awftrd; and the matter went on in due course till 
November last, when Mr. Lyne refused to take any 
further steps in it On January 4, 1869, he executed a 
deed, under his hand and seal, reyoking the submission 
so far as he was concerned. 

Mr. Greene and Mr, Francis WM appeared in support 
oi the motion, and contended that the case was within 
the spirit if not the letter of the 3 & 4 Wm. IV. c. 42, 
s. S9. By that section it was enacted that 'the power 
and authority of any arbitrator or umpire appointed . . 
, by or in pureuanee of any submission to reference 
coniavting an agreement that sttch fttbmisgion shall be made 
a rule of any Coitrt of Eeeord, shall not be revocable by 
any parly to sttch reference, without the leave of the Court , 

. . . . which shall be mentioned in such submission, 
or by leave of a judge ; and the arbitrator or umpire 
shall and may and is liereby required to proceed with 
the reference, notwithstanding any such revocation, and 
to make such award, although the person making such 
rerocation shall not afterwards attend the reference.' 
The submission in this case did not, in fact, contain such 
an agreement as was mentioned in that section -, but by 



the Common Law Procedure Act, 1854, s. 17, it was 
enacted that ' every agreement or submission to arbitra- 
tion by consent, whether by deed or instrument in writing 
not under seal, maybe made a rule of any one of the supe- 
rior Courts of law or equity at Westminster, on the appli- 
cation of any party thereto, unless such agreement or sub- 
mission contain toords purporting that the parties intend 
that it should not be made a rule of Court/ &c. The 
submission contained no words purporting that it was 
not to be made a rule of Court, and therefore Mr. Drury 
was now entitled to the order for which he moved. 

Mr, Dic^Unson and Mr, Herbert Smith, for Mr, Lyne, 
were not called upon. 

Stuart, V.C. was of opinion that the case was not 
within the 3 & 4 Wm. IV. c. 42, s. 39. Such a sub- 
mission as the present one was clearly revokable, under 
the old law, by either party ; and, as a matter of fact, 
it had been revoked by deed. The Common Law Pro- 
cedure Act, 1854, 8. It, contained nothing to authorise 
this Court to make an agreement to refer matters to 
arbitration, not under seiu, and which had been after- 
wards dulv revoked by deed, a rule or order of thie 
Court. The motion was therefore refused^ with costs. 



€anxis.ai dLammm Ipafe. 



Mxchet^uer Chamber. 1 Baxsnd^ls aitjo oioabs v. Thb 
{Appeal from Q.jB,) j- Gbbat EiJaXKRN HklLWAX 
Feb. 2. I Compact. 

Common Carriers ^LiabUUy of—Special Contract— -The 
Carriers Act— 11 Geo. IK and 1 JFm, IV, c, 68, 
M. 1, 7. 

The defendtmts carried on the business of carriers 
from Hotterdam to London vid Harwich, the sea por- 
tion of the journey being performed by steamships, and 
the land portion "by railway. A case of pictures was 
delivered to the agents of the defendants at Rotterdam, 
and the agents signed a bill of ladmg, by which it was 
stated that the goods were to be delivered in good order 
and condition ' at the port of London vid Harwich (the 
act of God, the Queen's enemies, pirates, restraint of 
princes, rulers, and people^ vermin, jettison, barratry 
and collision, fire on board, m hulk or craft, or on shore, 
and all accidents, loss, and damage whatsoever from ma- 
chinery, boilers and steam, and steam navigation, or from 
perils of the seas and rivers, or from any act, neglect, or 
default whatsoever of the pilot, master, or marmers in 
navigating the ship, as also railway accidents, being ex- 
cepted). The case of pictures was lost in course of tran- 
sit fxom Harwich to Ixmdon, and, an action having been 
brought against the defendants by the plaintiffs, they 
pleaded in substance that they were common carriers ; 
that, at the time of the delivery of the goods to them, 
the nature snd value of them were not declared to them, 
and, therefore, that they were protected by that Act 
The Court of Queen's bench made a rule absolute to 



enter a verdict for the defendants on the ground that the 
plea was proved. The plainti^ appealed against this 
judgment. 

Murphy (Edwyn Jones with him), for the plaintifPs, 
contended that, as the defendants had entered into a 
special contract, they were prevented by section 6 from 
claiming the protection of the Carriers Act, and that the 
plea WAS disproved by the bill of lading. 

C. Wood contm. 

Per Curiam (KxLLT, C.B., Chaitksll, B., Btlbs, J.. 
Keating, J., Pigott, B., Montagtib Smith, J., and 
Clsasbt, B^ — ^The judgment of the Court belowmust be 
affirmed. The defendants are entitled to the protection 
afforded by the Act, although they have made a special 
contract with a view to further protecting themselves 
from liability. 

^ Judgment affirmed. 

Note, — There was a demurrer to the plea, upon which 
the Court below had given judgment for the defendants, 
and error having been brought, that judgment was also 
affirmed. 

Exchequer Chamber,^ Ths Mbtbopolitait Board of 
{Appeal from C, P.) \ Works v. Thb Mbtropolitah 
F*eb. 4. J Railway Cohpakt. 

Compensation — Easement — Sewer — Statutory Powers to 
Construct Sewer — Eight to Lateral Support ofAd/oin' 
ing Land, 

Appeal from the decision of tha Court of Common 
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PleaS; on a special case reported 37 Law J. Rep. C.P. 
281. The appeal was argued by ^ 

Sir John 'HarslakiB (BaymbhcTwi^liim) forlB^ appel- 
laotSy and hj 

The SoUcUor-Qeneral {Horace Lloyd with him) fat 
the respondents. 

The respondents made an excayation in their own land 
for the purposes of their riulway, which they were autho- 
rised to construct. The excavation was about sixteen feet 
below the bottom of a eewer of the appellants on adjoin- 
ing land, and although each excavation was properly and 
Gainfully made, so as to have sufficiently supported such 
adjoining land in its natural position, it aid not with 
the .additional weight upon it of such sewer, and the 
consequence was that the sewer fell in and was damaged. 
The sewer had been constructed less than twenty years 
previously by the Commissioners of Sewers, under the 
ll & 12 Vict. c. 112. , The question was whether the 
respondents were liable to make compensation lor the 
injury, the sewer had sustained. 

The Court (Kellt, C.B., Channell, B., Mkllor, J , 
PieoTT, B., and Haijnbk, J., Cleasby, B. dubiiante) 
affirmed the decision of the majority of the Court below 
on the' ground that the right to the support of the adja- 
cent land for the sewer had not been acquired by neces- 
sary implication, and that therefore, as there was not ! Jiefendants. On arriving at Rhyl station, which was 
sudi right of sufjport, the ajjpellants were not entitled to their destination, the train being longer than the plat 



walked about 2^ miles to the house (though whether he 
had taken the waters did not appear), and had been sup- 
plied with beer. 

Lanyon for the appellant. 

No osd «|)peared for the respondent. 

The QoXJta held that on the facts found by the 

1'ustices, they must take it that A. did not go to the 
lOuse simply to drink beer, but that the refreshment was 
subsidiary to another legitimate object, and that this 
being so the decided c«0e8 gave them no option but to 
quash the conviction. 

Conviction quashed. 



Exchequer Chamber A Sinee ajstd Wipe v. The Grea^t 
{Appeal from Exch.)\ "Westebii Railway Com- 
f*eb. 9. J PAHY. 

Negligence — ItaUway Company — Want of Proper Meam 
of JJighting from Train, 

This waa an appeal from the decision of t^e Court of 
Exchequer, making absolute a rule to enter a nonsuit^ 
on the ground that there was no evidence for the jury. 
The facts of the case were briefly as follows: — ^The 
plaintifi were passengers in an excursion train of tha 



claim compensation for the injury to the sewer. 

Decision ajprmed. 



Common Pleas, " 
Feb; 6. 



Brett v. Jaoksoit. 



Bankrtqatcy — Proveahle Debt — Annuity — 12 ^ 13 Vid, 
c. 106, «. 175. 

The question in this case was whether an annuity was 
proveahle under 12 & 13 Vict. c. 100, s. 176. The 
annuity was to cease if the annuitant refused, neglected, 
failed, or became incapable of performing certain con- 
ditions, which were, amongst otners, that he should do 
his best to promote the grantors' business, give such 
personal attendance to it as should be reasonably re- 
quired, and not set up business for himself; and the 
deed contained a provision for submitting disputes to 
arbitration. 

Lord for the plaintiff. 

Lanyon for the defendant. 

The Court held that the annuity was not proveahle. 



Common Pleas, \ 
Feb. 5. J 



PePLOE V, RiCHAROSOV. 



40. 



form, some carriages^ in one of which the plaintiffs 
were, stopped at a point beyond the platform. The 
carriage m which plaintifls were was constructed in 
the ordinary way, with an iron step about three feet 
hom the ground, and a footboard immediately under, 
and on each side of the step extending along the car- 
riage. The only way of alighting was either bjr jump- 
ing from the iron step to the groand, or by stepping first 
on one side of the iron step on to the footboard, and so to 
the ground. It was alleged hj the plaintifiB that alight- 
ing from the carriage where it was was both awkward 
and dangerous^ and it appeared clear that it was to a 
certain extent inconvenient as compared with descent at 
the platform. The plaintiffs were neither told to get 
out nor to remain in the carriage. The male plaintiff 
looked out of window, but none of the company's 
servants were at hand \ several other passengers got out 
I of carriaffes on either side, and after waiting jbl, few 
, minutes he alighted. His wife, then, taking both his 
I hands, jumped as carefully as she could from the iron 
I step to the jrround, and in so doing received the injuries 
I for which the action was brought. No offer was made 
;to back the train so as to bring the carriage to the 
I platfoi-m, but no reqiiest was ever made to the company's 
servants to do so. It was admitted that the platform at 
I the Rhyl station was not inadequate to the usual traffic 
of the place. 
I Jelf (with him J, O. OrifUs) for the plaintiffs. 

Powell for the defendants. 

Held, affirming the decision of the Court below, per 



Sunday Tradmg^Sale of Beer, <Jc— 11 <$• 12 Vict, c. 

The appellant had been convicted under 11 & 12 Vict, 
c. 40, for Keeping open his house for the sale of liquors 
on a Sunday during prohibited hours. And the question 
was whether a certain person A., to whom liquor was 
sold, was a bona fide traveller. The appellant kept ajlTENi 

public house, at which there was a spring of medicinal t from the acts of the plaintiflfa, and that there was no 
waters ; persons were in the habit of walking there to evidence of negligence to go to the jury. 
t^e the water, and then have refreshment. And A. had Judgment affirmed. 



Btles. 



.Es^ J., Mellor, J., Montague Smith, J., and Hak- 
, J., dissentiente Keating, J., that the accident arose 
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IPrifrg €mmil Cases, 



/Vfcy Council 
Feb. 2. 



}- 



re D'Silva. 



Preeeni, Lord Chelusfobd, Sir J. Colvub^ Sir J. 
Napier, and Sir Laubeitcb Peel. 

This was a petition for special leave to appeal from 
an order of the Recorder of Moulmein. 

The petition stated that the petitioner was an advo- 
cate practising in the Recorder's Court. That the 
rules of the Recorder's Court provided that the Re- 
corder might strike an advocate off the Rolls 'for 
dishonourable or disgraceful conduct.' That the peti- 
tioner caused an anonymous letter to be sent to the 
Recorder, alleging that a person who was about to apply 
for admission to the Rolls of the Recorder's Court had 
not complied with an order that he should bo examined. 

VOL. IV. 



That the Recorder directed an inquiir to be made 
into the authorship of this letter, and examined the 
petitioner and others as witnesses. That the petitioner 
offered to give up the name of the author in private to 
the jud<re, but denied his having himself been party to 
the writing of the letter. The Recorder found, ad a 
fact, that the petitioner was either the author of the letter 
or privy to the writing of the letter. He then, after 
giving the petitioner on opportunity of showing cause, 
revoked his license as an advocate. 
• Mr. J, D. Bell contended against the propriety of re- 
moving an advocate under such circumstances^ and relied 
on an apology having been tendered. 

Lord Chslmsfors.— As to the finding on the facts, 
their Lordships think that the T^s^nkr^was the best 
Digitized by VjOC 
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judge ; and as the facts were fouDd ajrainst the peti- 
tioner, his coDduct clearly came within the rule of 
Court. The mere question whether so severe a punish- 
ment was called for is not a matter their Lordships 
will consider bj giving leave to appeal. 

Leave refused, 

xu:,-, /%-,-..-r7 fRANBE SuRNO MoTEE (Appbllant), 

reo. z, o. ^ (Respondknts). 

Present, Lord Chelmspobd, Sir J. Colvile, Sir J. 
Napieb, and Sir Laurence Peel. 

This was a petition praying that the Judicial Commit- 
tee would recommend Her Majesty to cancel or amend 
an order made upon the ex parte hearing of an appeal. 

The petition stated that on or about August 19, 1864, 
the petitioner obtained a decision in his favour from the 
High Court of Judicature at Fort William in Bengal in a 
Buit brought by the appellant Ranee Sumo Moyee against 
the respondent and others. That the said lumee Surno 
Moyee appealed to Her Majesty in Council from the said 
decree, but various proceedin^rs were taken in Lidia with a 
view to compromise the said suit and render the said appeal 
unnecessary. That in or about the month of September, 
1867, the respondent instructed his agent in England to 
appear for him in the said appeal, and take all the neces- 
sarv steps on his behalf witn a view of maintaining the 
judgment of the High Court of Bengal. That on or 
about October 23, 1867, the respondent's said agents 
attended at the Council Office, and made inquiry with 
reference to the said appeal, and were thereupon in- 
formed that the recora in the said appeal had not 
arrived in this country. That the respondent's agents 
thereupon wrote a letter to the registrar of the Judicial 
Committee, and stated that they were instructed on 
■behalf of the respondent in the appeal, and requested 



notice when the transcript of proceedinp arrived in this 
country, and that an appearance should be entered in due 
time on behalf of the respondent. That in the month of 
October, 1867, the respondent, by his agents, retained 
counsel on his behalf. That the progress of the said 
• appeal was delayed by further attempts to compromise 
' the same in India j but in the month of September, 
' 1868, the respondent again instructed his agents in Eng- 
land that negotiations for compromiBe were broken of^ 
and that the case must be taken to a hearing; and the 
> respondent at the same time remitted funds to his agents 
for the purpose of having the case argued on his behalL 
That the respondent's agents, in the month of October 
1 1868, again attended at the Council Office and made 
I inquiry as to the said appeal, and were informed that 
the record in the said appedl had not arrived in Eng- 
j land, and the respondent's acents wrote to the respondent 
' to this effect. That the said appeal was, notwithstand- 
ing the long inquiries and dibgence on the part of the 
respondent, heard ex parUy in the absence of the re- 
spondent, in the month of December, 1868, and judg- 
ment was given on behalf of the appellant. The 
petition then alleged that, in the certificate of the regiu- 
trar of the High Court of Bengal accompanying the 
record, the title of the said appeal vnw incorrect, and 
that iJie appeal was entered mcorrectlv in the index 
at the Council Office ; and that the appellant having had 
some appeals, the officers at the Council Office were 
misled thereby. That the respondent had used eveir 
diligence to obtain a hearing of the appeal on his behal£ 
Mr. Manisty and Mr. Do^ submitted that the hearing 
of the appeal ex parte has been under such circumstances 
that the petitioner ought to be allowed to be heard 
upon the said appeaL 
Their Lordships took time to consider this question. 
Feb. 6. — Lord Chblm spobd : Their Lobdshifs are of 
opinion that they ought not to recommend Her Majesty 
to cancel her order made in this appeal. 



€0wrts of ^qttitg. 



StJ^^^'j^-^JNassok v. Bakhes. 

Customary Hold — Descent broken. 

One of the questions which arose in this suit was 
whether the descent of certain customary-hold lands, 
holden of the manor of Botchardgate in Cumberland, 
had been broken. By the custom of the manor lands 
holden thereof pass not by surrender only, but by a deed 
of bargain and sale, and surrender and admittance : and 
lands derived from paternal ancestors descend in the pater- 
nal line, and those derived from maternal ancestors m the 
maternal line. It appeared from the evidence of the steward 
of the manor that lands of this tenure not being devis- 
able until the passing of the Wills Act, it was the prac- 
tice for an owner desirous of disposing of such lands by 
will to convey them by bargain and sale, and surrender, 
and admittance to a trustee, who by another d^ed de- 
olfured that he would stand seized thereof upon trust for 
•uch persons as the grantor should by will appoint, and 



in default for him his heirs and assigns. The grantor 
then made his will, and after his death the trustee con- 
veyed by bargain, and sale, and surrender, and admit- 
tance to the devisee. 

George Blamire having been admitted tenant of certain 
customary lands of this manor as customary heir to his 
mother, by an indenture dated May 2, 1832, conveyed 
thei^ in the customary manner to Nanson, his heirs and 
assigns, and he also duly surrendered them to Nanson, who 
was thereupon admitted tenant; and by another indenture, 
executed on the same day, it was declared that Nanson 
and his heirs should stand possessed of the lands upon 
trust for such persons as George Blamire should by deed 
or will appoint, and subject thereto in trust for George 
Blamire, his heirs and assigns for ever, according to tne 
custom of the manor. 

George Blamire died intestate, without having ap- 
pointed by deed, and it was now contended that, by the 
two deeds above mentioned, Geor^ Blamire had ' de- 
parted with ' his whole estate and iBterestandr had ao- 
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quired a new estate by purchase ; and thus, the course of 
descent having been broken, the lands descended to the 
customary heir of George Blaniire in the paiernal line. 

Mr. Grtene and Mr. peere Salmon for the plaintifls in 
the suit. 

Mr. Dickinson and Mr. Fry for the heirs ex parte 
patenia. 

Mr. Charles HaU and Mr. Mounsey for other parties. 

Sttiart, V.C. held that the deeds in question, so far 
from divesting George Blamire of his old estate and giv- 
ing him a new estate by purchase, had merely given him 
a more complete doniinjon over the estate he already 
possessed^ and had not the effect of breaking the descent 
of it. 



Will — Construction — Legacies and Annuities — Abatement 
— Interest. 

The question in this case was whether both the 
legacies and annuities bequeathed by the will of Martin 
Stutely, the testator in the suit, were to abate propor- 
tionately, or the legacies only ? 

The lacts were shortly these : — 

The testator by his will, dated the 26th of August, 
1860, devised and bequeathed the residue of his real and 
personal estates to trustees for sale, and for payment out 
of the proceeds thereof, of certain legacies and annuities 
to the parties in his will named. He directed that the 
legacies and annuities were to be j^aid afl soon as the 
proceeds from the sale and realisation of his estates 
would admit ; and further, that if there should not be 
sufficient assets, * the several legacies ' should be propor- 
tionately reduced. He further declared that his trustees 
should have full power to charge the shares of his 
children (the annuitants), or their issue, with the costs of 
any litigation caused by them ; and in oraer further to pre- 
vent any litigation, directed that the legacies, annuiiies, 
and bequests in his will contained were intended to be in 
satisfaction of all claims upon him or his estate. The 
testator died on April 6, 1860, and his assets were 
realised, but did not prove sufficient to pay his debts 
and the legacies and annuities in full. 

Mr. M^Naghten appeared for the plaintiff in the suit. 

Mr, Prendergast, Mr. Faher^ and Mr. J. N. HigginSy 
for the legatees, contended that there was nothing'in 
this will to take it out of the ordinary rule in such cases, 
and that the legacies and the annuities must all abate 
rateably. 

Mr. Bhning, for the annuitants, insisted that they 
had a priority over the legatees, because, first, the an- 
nuitants were members of the testator*s family, whom 
it was to be presumed he would benefit rather than 
these legatees, who were strangers; and secondly the 
testator, who well knew the distinction between legacies 
and annuities, had specially confined the abatement to 
the legacies. 

Mr. S. JR. Yowig appeared for the defendant, Mr. Kepp. 

Stuabt, V.C, referring to the clause in the will as to 
the testator*s desire to prevent ail litigation in his 
family, and in which clause he had placed the legacies 
and annuities in the same class with the bequests m his 
will, said that upon the whole context of the will the 
legacies and annuities must all abate rateably. 

Mr, Heming then submitted that, as the annuities 
were treated as legacies, the annuitants were entitled to 
interest on them. 



Stuabt, V.C, thought there might be cases in which 
a departure from the inflexible rule of the Court, that 
Intel e^t was nefer allowed on annunities, mio^ht be 
proper; but the present case was not one in which the 
rule could be departed from, and refused the application 
accordingly 



Hatwakd v. Smith. 



MALrar8,V.C" 

Feb. 10. 
PartUion-^Saie-^l ($-32 Vict. c. 40— Unequal Shares— 

Co8ts-'l9^20Vict. c. UO^ConductofSalebgtheCourt 

given to Trustees, 

I'his suit, in which a decree for a sale had been made 
under the authority of the Partition Act of 1868, 31 & 
32 Vict, c 40 (see ante, 2Q\ was now mentioned again 
upon a difficulty raised by the registrar in drawing up the 
decree. 

The Vicb-Chakgsllob had directed the sale to be 
made by the trustees, but the registrar entertained a 
doubt whether the Court should permit the sale to be 
made without the usual directions in Chambers, and 
without bringing the purchase money into Court, whether 
in fact the sale could properly be carried out without the 
medium of the Court 

Mr. T. A. Roberts^ in asking the Court to confirm the 
decree made, referred to the Leases and Sales of Settled 
Estates Act, sections 23, 24 & 2$, the provisions of which 
were expressly extended to the Partition Act of 1868. 

The Vice-Chakcellor confirmed the decree. 



^ FeK ll"^' } ^^ Tmb™' Sbttlki) Estates. 

Sale of Settled £states--19 <J- 20 Vict. c. 120, s. B7— 
Married Woman, separate Examination of, dispensed 
with. 

This was a petition to obtain the sanction of the 
Court to the sale of certain estates under the Settled 
Estates Act. The sale was shown to be highly advan- 
tageous. The only question was whether the Court 
would dispense with uie separate examination of a mar- 
ried lady living with her husband at Nice, who was 
entitled to a portion charged upon the estate. 

Mr. Martedif for the trustees, referred to Tabley's 
Setded Estates 11 W. R. 936. 

Mr. Stuart, for the lady and her husband, consented. 

Maliks, V.C authorised the sale, without requiring 
the lady's separate examination. 



^Febl^iZ'^' } ^ ^AiLBT^s Trusts. 

Judgment Debt, Segistratum of, without Fvectttton — 
Charge upon Lands— 27 ^ 28 Vict. c. 112. 

James Bailey, having in 1866 and 1866 mortgaged 
certain leaseholds, situate in Middlesex, to the trustees 
of a benefit building society, in the following year mort- 
gaged his equity of redemption in the same premises to 
Edward Hart. In 1868 BaUey executed an inspector- 
ship deed, which was duly registered under the Bank- 
ruptey Act 1861. In the meantime the trustees had 
exercised their powers of sale, and, after reteinlng the 
moneys due upon their mortgages, paid the balance into 
Court. 

Bailey and his inspectors now petitioned for payment 
out, subject to Hart's claim, whicn was not disputed. 

The petition stated that there were several judgment 
creditors against Bailey's estate whose names were set 
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forth in n Vcljedu^e to the petition, but none of tlieni 
were served, the judgments not having been entered up 
before the passing of "11 & 28 Vict. c. 112 (July 29, 
1864) ; nor had executions keen registered. 

Mr, ibhajder and A/r. Yool for the petitioners. 

Mr, 67aM<f and iV/r. Jeryaii for Hart 

Mr. EUi%^ ft.r a judgment creditor, whose judgment 
was reaislered in the Common Pleas and in the Mid- 
dlesex Kejfibtry in June 1866, but upon which no writ 
of execution had been issued, contended that he was 
entitled to appear upon the petition, and claimed his 
lien upon the fund in Court for the amount of his judg- 
ment debt and costs. 

Maliks, V.C, legietted that any doubt could exist 
as to the intention of the Legisluture in passing the 
27 & ?8 Vict. c. 112. The effect of that statute, as 
indicated by the preamble and the terms of the first 
section, was to repeal the enactment contained in 1 & 2 
Vict. c. 110, s. 13. The mere entering up of a judg- 
ment no longer aifected the debtor's land, until such land 
had actually beeu delivered in execution under the 
sberiflTswrit. In the present case, therefore, the cre- 
ditor had no right of Hen, and was not entitled to 
appear upon the pt^tition. 

MAiijrs, V.C.I The Landbd Estates Co. (^Limited) 

Feb. 13. J 17. BAoeALLT. 

Pnctice—Prodtfcdfin-^jiffidavit of Document'-Cortecl' 
nes8 of J hoxo to be Cottirathcicd, 

This case camo on by way of adjourned summons, 
upon the question of the sufficiency of an affidavit of 
documents made by the defendant in the cause. 

The only material point was as to the evidence which 
could be appealed to for the purpose of showing that the 
defendant hud in his pofsession or power other documents 
than those which he admitted in his affidavit. 

Mr. IligyinSy for the plaintiff, contended that he was 
entitled to re'er to anytniug upon the record, and there- 
fore to a deposition made by the defendant in the cause, 
which he msisted admitted the possession of further 
documents that the defendant had not scheduled in his 
affidavit 

Mr, Cotton, for the defendant, insisted that the plain- 
tiff was oply entitled to contradict the defendant's 
affidavit by his answer, and could refer to nothiag elte. 

The Vice-Chakcellob said that the incorrectness of 
the affidavit might be shown by reference to any of the 
proceedings in the cause, and allowed the deposition to 
be read. 



was left «)lely to the discretion of each judge. — 15 8t 16 
Vict. c. 80, «8. 11, 13 ; vide Morgan, Ch. Acts, p. 144. 

Mr, Cotton and Mr. J. Bt^ford^ contra, refeired 
to the cases cited in Moi^ran, ind submitted that' any 
variation in tho prevailing practice would causa great 
inconvenience. Tnat a stop order, adversely obtaiiiedy 
involved matter of title, a&d in case of disnute such 
matter should be exhibited on the record, or what corre> 
sponded to the i^ord, of the Court. 

Dec. 12.— Maliks, V.C. held that the granting of 
such an order upon summons in Chambers was properly 
within the discretion of the judge, and that it was on- 
necessary to apply by petition, since no right waa decided 
and nobody was prejudiced, the order merely, opezmting 
as a protection to the person who had a jn-ima facie 
( laim on the fund. His Honour thought the alleged 
prHctice was founded on a misappreheiision of the 
authorities. The matter was again mentioned this day 
(Feb. 13)^ upon which His Honour intimated that, so 
far as he was concerned, the q^uestion was iinally de- 
cided. 



\ Wrench v, Wynne. 



Maijn8,V.C. \ 
Dec 12, Feb. 13. / 
Practice — Stop Order hy SummoM — Cotieent of Assignor, 

In this case a question arose as to the validity of a 
stop order which hud been obtained by summons in 
His IIoKOUK*8 chambers without the coneent of the 
assignor or person to be affected thereby. 

It appears ihat, by the exij^ting practice, such orders 
have hitherto been obtained in Chambers only in cases 
where the a^sij^nor and assignee concur ; it being the 
rule that, where the assignor does not concur, the ap- 
plication should be by petition in Court. — Vide Seton, 
p. 963 J Morgan, Ch. At-.ts, p. 607. note a, 

Mr. Giafse-Rm\ Mr. W. W. Karslake, in sunport of 
the order, contended that the rule was not founded on any 
authority, and that the conduct of businebs in Chambers 



AT ALiNs, V.C. Y Me The London India KuBnEB Com- 
Feb. 13. J PANY (Limited), Ex parte Dodqb. 

Compfmp-^ Windmg^^tp'-^Contrilnttery-^jBmiknijkei^ — 
Order and DUp^mtwn — Notice^ Fresmnptitn ofi 

This matter came on upon cro^s- summonses, ndsing 
two conflicting claims to be settled on the list of con- 
tributottes in the winding-up of this company, the 
shares in which had turned out to be of value. 

By deed of August 15. 1860, the com pan v in question 
enteredinto a conditional contract with Nathaniel Bodge 
that in certain events, which duly happened, 2,000 of their 
shares should become the property of N. Dodge. In 
December 1860 he assigned 1,140 of these shares to hie 
fon, George Dodge, for valuable consideration. No 
notice of the assignment was given by the son to the 
company. At the time of the winding-up the shares 
had not been allotted, nor was there any register of 
shareholders. 

Twenty-one days after the as-signment the father 
became bankrupt. In 1861 his assignees applied to the 
son, claiming d40 of the shares assigned to him, alleg- 
ing now that they then understood that other parties 
claimed the remaining 800 shares. But in the winding 
up of this company they set up a claim to the 800 
shares, on the ground that for want of notice to the 
company they passed to the father's assignees as being 
in his order and disposition with the consent of the Uue 
owner. The ron, on the other hand, claimed them on 
the ground that under the circumstances of the case the 
company nmst, at any rate, be affected with implied 
notice of the assignment and the title of the son. It 
appeared that in 1861 the assignees, who were then 
represented by the same solicitors as nocv, wrote two 
letters to the son in application for the 340 shares, but 
making no claim to the remaining 800 ; and that upon 
the examination of the bankrupt in 1861, no question 
was put to him with reference to the 800 shares ; while 
the present claim of the assignees was only set up after 
a lapse of more than eight years from the time of the 
father's bankruptcy. 

Mr, Cole and Mr. Chapmmi Barber for the assignees. 

Mr, Pearson and Mr. Higgma for the son. 

Mr. GlaB«e and Mr, Locock f^^ebb for the ofEcial 
liquidator. 

The Vice-chancellor said thalfEemtist consider the 
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aacigoees ihb much alire to their dutieif in 18C0 and 18G1 
M they were now^ and their conduct then in making uo 
cLum to more than the 340 shares was in fact an adm'.*^- 
sioD that they had no cIaiqi to the 800. OooAidering tlie 
time that had elapeed before any daim wna made by the 
aaaigneefl to the sWee nowinqueetionyaDd the fact that 
the prefiumption was in favour of the assignee for value, 
His< HojvouB must hdd that the company were aware 
of the assignment to the son, and that he waa therefore 
eatitltfd to the 800 shares. 



Vchmtary SMemeni — Trader — 13JS7t2. c. 6 — Intmtmi 
to Dday CrtdiiW9, 

Suit to set aside a voluntary settlement executed in 
1801 by R. Gardner, a buildei* in Exeter, whereby he 
settled not only all the property he then possessed) in- 
cluding his furniture and trade effects, but idso all pro- 
perty he might subsequently acquire upon certfun trusts, 
the first being for his wife's separate use for life. The 
wife, by her answer, now alle^dthat the settlement was 
made on the consideration of her hasband having pos- 
seased himself c^ all her property, but this part of the 
defendant's case was abandoned «t the bar. The evi- 
d^ce n^ant to show that Gaxdaerwas in solvent circum- 
stances at the time of executins the deed, and that he 
waa in the habit of paying all nis bills at once, and of 
Iceepiog enough ready money in hand to meet all ordi- 
nary liabilities. Seven years after the execution of the 
aettlement he fell into difficulties and became bankrupt. 
The deed was never registered under the Bills of Sale Act. 

Mr. Bruce and Mr. W. MorrU for the plaintifls. 

Mr. Kojf and Mr. W. W.Kai-dake, for the defendants, 
urged that the question was one of intention; no fraudu- 
lent inteution was here proved, or could be implied. 

Ja)ib8^ V.O. (without calling^ for a reply), said he 
could come to no other conclusion than that this deed 
waa executed with an intention to defeat and delay cre- 



ditors. He should declare the deed to be void, with the 
usud directions. 



^'^Feb! 10.^' I ®^^^ ^- Bablow. 



Partition Suit^Adt>er9e Legal Titk-^irJ. RoWs> Act- 
Trial at Law — iStaivte of Lvnit<Uiont. 

Partition suit instituted by the heira-at-luw of Alice 
Slade. Jeremiah liow by will, dated January 1833, 
gave his son, S. J. IIow, all his copyhold estate at 
llornsey, which ho had surrendered to the use of his 
will, and he gave his residuary real estate to his three 
sons, Jeremiadh How, Thomas IIow, and S. J. How, and 
his daughter Alice Slade, as tenants in common. The 
testator died in 1834, seized for an estate of inheritance 
to a piece of copyhold land at Hornsey, which had 
never been surrendered to the use of his will. Shortly 
afterwards S. J. How entered into possession of this piece 
of land. The defendant claimed as a purchaser under 
him. 

Mr. Kay and Mr. Charles HaU, for the plaintiff, 
argued that notwithstanding the question of adverse 
legal title of the defendant, this Ck>urt would entertain 
the bill under Sir J. Holt's Act, 26 & 26 Vict o. 42, or 
at least would retain the bill for a year till plaintiffs 
had tried their action of eject: nent at law following the 
recent case of BoUon v. Bo:io7i unreported. 

Mr. Joshua JVilliams aud Mr, Shebbearef for the 
defendant, were not called upon. 

Jamcb, V.C, said he should follow the case cited. 

Mr. Kay said there was this dilHculty— the bill had 
been filed within the time allowed by the Statute of 
Limitations, but the time had now expired, aud would 
be a bar to an action at law. He asked the Court to 
give a neces8»iry direction to allow of their proceeding 
at law notwithstanding the statute. Suttoti v. Smith, in 
the Weeklv Notes of January 30, waa referred to. 

Jaubs, V.C, said he had no jurisdiction to make such 
an order. 



€ami% d €ammm Jfato. 
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Ellis v. M^Cormick. 



QueefCs Bench. 

Feb. 12. 
Bankntptey Act, 1801, «. 198 — Bankrtqit — Assignment to 

Trustees — Certificate of Begistration — Protection — Ca. 

sa.^Siaying l^oceedings^SO ^ 31 Vict. c. 104, s. 3— 

Majority of Creditors. 

Rule calling upon the plaintiff to show cause why 
the writ of capias ad satisfaciendum issued in this 
cause should not be set aside, and all proceedings to exe- 
cute the same be stayed, unless the plaintifi' obtained 
leave to execute the same from the Court of Bank- 
ruptcy, upon the gi-ound that the defendant was pro- 
tected fiom execution, by virtue of the certificate of 
resistration of a deed date'd September 30, 1864. 

The cause of action accrued before the execution of 
the deed, which was registered on October 13, 1864, 
but the plaintiff was not mentioned as a creditor. A 
certificate of auch registration waa given in due course. 



The action was commenced on July 4, 1867, and was 
referred by judge's order under the provisions of the 
Common Iaw Procedure Act, 1852. The defendant 
pleaded, and appeared before the arbitrator, who made 
bis award that 674^ 17s. Qd. was due to the plaintiff. 
Ou May 11, 1808, the plaintiff signed judgment for the 
debt and for the costs, which were taxed at 112/. 19*. 
A wiit of ca. sa. was issued to the sheriff of the town 
and county of Kingslon-upon-Ilull, and a summons 
was taken out before Pigott, B. at Chambers to set it 
aside ; but the learned JunoE refused to do so, on the 
ground that the Court had no power to make such an 
order qtaa timet. 

This rule was then obtained. 

Quain and B. O. Williams showed cause upon 
affidavits, from which it appeared that the deed was not 
signed, or assented to iu writing, by a majority in 
number, representing three-fourths in value of the 
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creditors of the defendant, whose dehts respectively 
amounted to 10/. and upwards, as provided hy the said 
Act. It further appeared the deed was one to which 
section 8 of 31 & 32 Vict. c. 104 would apply in this 
respect — that if the value of the securities held by the 
-creditors on the debtor's property should alone be 
reckoned, the majority would have been sufficient 
Thev contended that the Court had power to look at the 
deed, notwithstanding the certificate of the registration, 
and that the deed being invalid, the rule must be dis- 
•charged. 

W, O. Hian'ison, in support of the rule, contended that 
section 8 had a retrospective effect ; that, although the 
deed was not executed by the required majority, as the 
law stood at the time of the execution, it must be taken 
to be so now, as section 3 would apply. 

Per curiam (Mellob, J., and Haniten, J.). — It is 
clear that section 3 has not any retrospective effect 
The deed is therefore invalid, and the rule must be dis- 
charged. It is probable also that it would have been 
discharged upon the ground that this is an application 
quia timet, but the plaintiff has not thought fit to object 
to the rule on that ground. 

Btde discharged, 

(Jtfflp^,«fe, C<Me.) \ ^^^ Compact. 



Feb. 14. 



J 



Tocr Hate — Occupation — Wharfage Dues — Rateable 
Value, 

Special case, in whicb the question was raised whether 
the appellants were rateable in respect of wharfage 
rates paid for coal and other ^oods shipped and un- 
fihipped at the wharves occupied by the appellants. 
The wharves were occupied by the appellants under a 
demise from the trustees of the Marquis of Bute ; the 
rates in question enhanced the value of the wharves, 
but they were received by the tnistees on their own 
account, and not by the appellants, who therefore did 
not derive any benefit from them. 

Field and PhUhrick argued in support of the rate. 

Bultcer, H, O, AUeti, and Thomas Allen for the appel- 
lants. 

Per curiam (CocKBTmN, C.J., Mellor, J., Haitnen, 
J., and Hates, J.) — Unless the appellants are rateable 
in respect of these rates the parish will lose the benefit 
of the enhanced value of tne wharves. The trustees 
cannot be rated, because they are not the occupiers, and 
we are of opinion that parlies cannot by an arrangement 
between themselves prevent the parish availing itself of 
the fact that the wharves are made more valuable by 
reason of these dues. 

Hate affirmed. 



Taylor v. Dunbar. 



Common Pleas, \ 
Feb. 11. J 

Shipping — Insurance — Damage from Delay. 

This was an action on a maritime insurance in the 
ordinary form, and the question was whether the insurer 
was liable for damage to goods which had been injured 
by delay in the voyage, the delay having been caused 
by tempestuous weather, but the damage having been 
solely caused by the delay. 

Beasly for the plaintiff". 

Sir G, Honyman for the defendant 



The Court held that the insurer was not liable. 

Judgment for defendant. 

J 

^^'^'^^ j5!*«-} SPEDDDfG V, NbVELL. 

Damages — Reneical of Lease — Unauthorised Agent. 

The plaintiff was a leaseholder under A. The de- 
fendant, professing to act as agent of A., contracted with 
the plaintiff for the renewal of the lease. The plaintiff 
then contracted with B. for the assignment of the rights 
given by the contract. On the determination of the 
lease A. refused to renew, on the ground that the de- 
fendant had no authority. The plaiutiff brought a suit 
in equity for specific performance, in which A. swore he 
had given, and that the defendant had no authority. 
The suit thereupon ceased. B. then brought an action 
against the plaintiff, and recovered. The plaintiff now 
brought the present action to recover — (1) The coets in 
the Chancery suit ; (2^ The value the term would have 
been to him^if it bad been granted ; (3) The costs and 
damages in B.'s action. 

J. JBroton (Bush Cooper with him) for the plaintiff. 

Quoin for the defendant. 

The Court held the plaintiff entitled to the first and 
second heads of claim, but not the third, as the aedgn- 
ment to B. was not within the contemplation of the 
parties. 

Judgment according^. 



Common Pleas, \ Cox v. The Great Eastern Kailwat 
Feb. 12. J Company. 

BaUway Company — Cattle Plague Orders — Bight to 
Charge for Cleansing BaUway Truck. 

The defendants carried the plaintiff's cow on their 
railway from Diss to Ipswich, and in addition to 6s. M., 
their cliarge for the carriage, they claimed 1& for cleana- 
ing the truck in which the cow was carried, every 
railway company being required by a cattle •plague order 
of August 26, 1867, to disinfect and cleanse every truck 
used for the carriage of animals once in every twenty- 
four hours. The plaintiff' refusing to pay the Is., the 
cow was sold to pav the expenses, and the plaintiff sued 
the defendants in the County Court at Ipswich for such 
convereion, when the judge being of opinion that the 
defendants had no right to make the charge for cleansing, 
gave iudgment for the plaintiff. The defendants now 
appealed therefrom. 

Kemp for the appellants. 

J. Brown appeared for the plaintiff, but was not 
called on. 

The Court held that the judge of the County Court 
was right, as no service appeared to have been rendered 
to the plaintiff individually, and there was no right to 
charge the plaintiff for doing what the defendants were 
required to do for the benefit of the public generally. 

Appeal diemisied. 



Common Pleas. 

Magistrate's Case. 

Feb. 12. 



} 



Davis (Appellant), Scrace 
(KespondentJ. 



Sunday Trading— Metropolitan Police Act, 2 & 8 Vict. c. 
47, s. 42 — Befreshment for Iravellers — On>fS of Proof 
—11 & 12 Vict. c. 43, s. 14. 

This was an appeal from the decision^of one of the 
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magistrates at the Clerkenwell Police Court, who had 
cuDvicted the appellant (the landlord of a public-house 
at Stoke Newington) of having, contrary to the Metro- 
politan Police Act, 2 & 3 Vict. c. 47, s. 42, opened such 
house for the sale of beer, &c. on a Sunday before the 
hour of one in the afternoon, otherwise than for refresh- 
ment for travellers. The only question was whether the 
1)urthen of proving that the case was not within the ex- 
ception of ' refreshment for travellers * was cast on the 
informer, or whether the publican must show that the 
persons so supplied with refreshment were travellers. 
The magistrate decided that the publican must prove 
that the persons so supplied were travellers, and as he 
did not do so, he convicted him, and in support of such 
conviction reliance was placed on the proviso at the end 
of section 14 to 11 & 12 Vict, c 43, which provides 
that if the information 'negative any exemption, ex- 
ception,' &c., 'in the statute on which it shall bo 
framed, it shall not be necessary for the prosecutor to 
prove such negative.' 

Quain for the appellant. 

3f. White for the respondent 

The CouBT (Kejltvxq, J., Moin:AOUB Smith, J., and 
Brett, J^ held that the case was governed by Taylor 
V. Humphries, 17 C. B. N. S. 539 (s.c.), 34 Law J. Kep. 
M. C. 1, and that the reservation in favour of tra- 
vellers was not in truth an exception, so that the 
proviso to 11 & 12 Vict. c. 43, s. 14, did not apply, and 
the onus of proving that the persons supplied were not 
travellers was on the informer. 

Appeal allowed. 



Exchequer, ^ 

Nov, 18, ]■ Eastwood v, Avibon. 
Jan. 27. J 
Devise — Construction — Estate Tail by Implication — 

Failure of ' Issue ' — Power of Appointment to Children 

— Ejectment, 

At the trial the facts appeared to be as follows : — ^By 
will taking effect before tne Wills Act, the testator,. 
Samuel Eastwood, devised certain lands to two of his 
grandsons respectively, without words of limitation, and 
after these devises the will proceeded as follows : ' but 
the above property, if either of them die without issue, 
shall return to the Eastwood family ; but if they live to 
have children, they shall have power to make a will of 
it to their children.' One of the grandsons, who had 
since died without children, assuming to be tenant in 
tail of the lands devised to him, executed a disentailing 
deed, and conveyed them away. The heir-at-law of the 
testator now sought to recover them. The verdict had 
been entered for the defendant, leave being reserved to 
the plaintiff. A rule had been accordingly obtained, 
against which (November 13) 

Manisty and Waddy showed cause. 

Fieldj Joshua Williams, and Wills in support. 

Cur. ad. vuU. 

Jan. 27.— -The Cottrt gave judgment, holding that 
the words 'without issue' meant 'without children,' 
and not an indefinite failure of issue, and therefore that 
the grandson took a life estate only, and the rule must 
be made absolute. 

Hule absolute. 



xahnk aittr 3fflatrim0mal €muB. 



Probate. ^ 

Jan. 13. }■ Shabpe and Sharpe v. Cbispin. 
Feb. 9. J 

Domicile — Consul— Domicile of Lunatic Son of full Aye 
— Change of Domicile — Evidence. 

This wns an interesting cause, the question being whether 
George Crinpiu was, at the time of his death, which took 
place in a lunatic asylum at Stoke Newington, Middle- 
sex, on Sept. 1, 1862, domiciled in W^land in Portugal. 
His parents, who were English, were at the date of his 
birth, January 1804, domiciled in Portugal. He was 
educated in England, and in 1823 or 1824 was taken 
back to Portugal by his father, who was then British 
Consul at Oporto. He was of weak intellect, and un- 
able to assist his father in his office. He returned to 
Enghind in 1826 or 1827 ; a year or two afterwards he 
was placed under medical control, and in 1858 he was 
found lunatic under commission. His father, John Crispin, 
retired from the consular service on a pension in 1843, 
returned to England, and lived at Richmond until his 
death in 1846. The cause was heard before Sir J. P. 
Wilde on Jan. 13, and judgment was reserved. 



Dr, Spinks and Dr. Tristram for the plaintiff, and 
Giffard and Indenoick for the defendant. 
Sir J. P. Wilde held that George Crispin had 
died domiciled in England, and that residence in a 
foreign country as a public officer gave rise to no 
inference of a domicile in that country; but that, if 
alreadv there domiciled and resident, the acceptance of 
an office in the public service of another country did 
nothing to destroy the domicile. With respect to the 
domicile of a lunatic son who continued lunatic after full 
age, he held that, as in the case of minority, the domicile 
followed that of the father. In regard to the mode in 
which an intention may be shown to abandon the 
domicile of origin and acquire a new one, he pointed out 
that it must vary indefinitely with the age, character, 
circumstances, and general conduct of the individual ; 
and he held that the deceased, looking at the whole 
history of his life, had sufficiently shown an intention to 
abandon his fiomicile of origin aiid to acquire an English 
one, by the reluctance with which he accompanied, his 
father back to Portugal, by expressions of dislike to 
residence in Portugal, and by his prompt return to Eng- 
land the moment uat circumstances alloweditl^ 
Digitized b, rN*-^ 



48 



THE LAW JOUENAL NOTES OF CASES. 



[Feb. 19, 1869. 



)xq}]i €onxt ai ^bmiraltg. 



Admiralty Cotat. 
Feb. 9. J 



The Bblla Donna. 



Damage — Difference of Opinion between Trinity M<uter$. 

This was a cause of damage, in wLich the owners of 
the brig Azalea sought to recover fi*om the owners of the 
brig Bella Donna the amount of the damage dune to 
their vessel in a collision with the Bella Donna. 

The case was remarkable from the fact that it led to 
the very unusual result of a difference in opinion be* 
tween ^he gentlemen who assist the Court with their 
advice in nautical questions. 

MUward and E, C. Clarkson appeared for the Azalea. 

BuU and Joseph Sharpe were, for the Bella Donna. 

About 4 p M. on December 6, 1867, the wind at the 
time being a gale from the N.E., the Bella Donna, a 
light bri^ of 216 tons, brought up with two aachors in 
Loweato&'t Boads. An hour alterwards the Aullel^ 
another brig of 218 tons, also in ballast, brought up to 
the southward and westward of the Bella Donna, at a 
distance somewhere between two or three cables' length 
and three-quarters of a mile from her. At 8.30 a.k. of 
the next day, the gale continuing, the starboard and 
then the port chain of the Bella Donna parted, the 
former somewhere near the anchor. Her f oretopmast- 
staysail was immediately hoisted, her foreyards hauled, 
and her mainyard shivered ; but this manoeuvre did not 
get her into command, and, although her head fell off to 
S.W.^ she was checked by the chain over her bows, and, 
gathering way, her head came up, and she struck the 
Azalea on the starboard bow. 



The defendants contended that the collision was an 
inevitable accident. The plaintiffs argued that if the 
staysail had not been set until the Bella Donna had 
driVen astern of the Azalea no collision would have 
occurred. The main question was whether the ma- 
noeuvre executed by the Bella Donna was one which 
would have been adopted by a seaman of skill and pre- 
sence of mind. The Elder Brethren who assisted the 
Court differed in opinion, and therefore it was proposed 
that the evidence should be printed^ and a thud Elder 
Brother of the Trinity called in, and the case sliQuld be 
re-argued before the Court and three assessors. 

The cause was now re -argued before the Court and 
three of the Elder Brethren, and at the close of the ar- 
guments the Court said that the Elder Brethren were 
agreed that the manoeuvre executed by the Bella Ponna, 
though unsuccessful^ was a skilful one, and the only one 
under the circumstances calculated to enable the Bella 
Donna to avoid the collision. But the assessors were 
still divided in opinion as to the efiect of the chain over 
her bows, one of them being of opinion that the master 
of the Bella Donna ought to have been awani that the 
chain was dragging, and that it would have some effect 
upon the movements of the vessel ; the other assessors 
considered that it was impossible for the master to have 
been aware of the quantity of chain and its effect upon 
the vessel in time to adopt a remedy. The majority of 
the Court held that the collision was the result of inevi- 
table accident, and that the Bella Donna was not to 
blame. Both parties will therefore pay their own costs. 



fckstastrcal Case. 



Arches Court, 1 Rippin and Wilson i>. Babtin^ Dalton, 

Feb. 8. J AND GoRSK. 

Subtraction of Church Hates — Letters of Hequest — 

Practice, 
The plaintiffs desired to institute a suit against the 
defendants for subtraction of church rates. With that 
view they obtained from the Vicar General and official 
principal of the Episcopal Court of Lincoln letters of 
request directed to the Dean of Arches, requesting 
him to cite the defendants before him to hear the cause; 
and 



Dr. Middleton moved the Court accordingly. 

Sir R. J. Philltmore. — The letters of request do not 
state the date on which the rate was made, or the cir- 
cumstances which take the rate out of the operation of the 
Compulsory Church-rate Abolition Act. 1 shall require 
you either to bring in fresh letters of request, or to file 
an aiKdavit as to those particulars. If the affidavit is 
satisfactory, I will then sign the letters of request 
without further motion. For the future 1 shall require 
that in every case my acceptance of letters of request 
shall be moved for by counsel. 
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Cabk oi Casjes* 



PRIVY COUNCIL. 
Qmousa Ltaix, /*• rt^Ptacti^: Jppe<d: Auignee: 
Jmmdvof • . 49 



EQumr. 

BiBKETT, Er jmltU, In re TlkrvoiBr— Bankruptcy : 

Appeal from Seffistrar 

BsvAir V. BKTAK^Tmani for Life : Income and Capital 
BsvGKXiTBsr V. WnxiAMS — General Power of Appoint- 
ment: Appomtmmi mak'mg Fund part of General 
Ptreonal E&taU : Destination of Undispoeed-of Residue 
Cabsxok 9. IBoKD^Fraudulent IMt as against Ore- 

ditars: Wife's Debts b^ors Marriage . 
Patibs V, Sear— ITfly qf Necessity : Injunction 
E^ATBS Intbstmknt Cokpjlnt, Re, VkJTuCs Cask — 
Ctmpany: Misrepresentation: Contract to Take 
Shares: Contributory . . . 

GknBBAL PBOyiDBNT AfiSURAWCB CoMPANT (LmITKD), Rs 

--Company : Winding-up : Equitable Mortgagee, Claim 
by, Disallowed: 30 # 81 Vitt. c. 131, «. 37 

GnAW. JjKWiB—Company : Directors: Agreement ultra 
ifires : Purchase of a Companffs Shares with their own 
Funds: Breach of That 

'HoiXAMP V. HoixAKD — Trustee: Acceptance under Hand 
and Seal: Breach qf Trust: Specialty Debtor . 

HoFB MimJAX. Lite Asbvrajxcb Aira Hokesty Gua- 



54 



52 



54 



RAiiTBB SociBTT V. Edwards — Fraud : Assignee of 
Judgment Mained by Fraud : Equities . .50 

Madrid Bank (Liioted) v. Pkllt — Company: Secret 
Payment to Directors : Liability to Refund . . 51 

Martin v. Po'wifiMa — Jurisdiction in Equity: Deed 
Registered under Bankruptcy Act : Plea . .51 

MiLNB t;. PfCKSTONB— Part«#r«Ay: Agreement to Die* 
solve: Stipulation as to Acceptance qfa Lease: Bill to 
Enforce the Stipulation ondy : Specific Performance . 52 

OzAKMB V. Kemnedt— Will : Maintenance and Ediu^ation 
of Infant Children : Amount Restricted by Will , 54 

Samsburt v. Mktbopolitak Railway Company — Public 
Company: Payment of Dividends out of Capital: 
Injunction 54 

COMMON LAW. 

Cbopton v. Datis — WUl: ConstrueHon of: Equitable 

Estate m Fee Sf^eet to Drfeaeanee .... 56 
Lawuss v. Anoxo-Eotfiian Cotton and Oil CoKpamt 

(LimitbdV— Z.»6c/; P^viUged Communication : Letter 
PrifUed by Directors of Joint-Stock Company and sesU - 
to Absent Shareholders : Report qf Auditors : Emdenee 

of Express Malice 56 

Lbvi u. Sandbbson— Co3^ ; County Court Act, 1867 (80 
^31 Vict. c. 142); Action commenced b^ore Pasimg 
of Act, and continued after it : Statute of Gloucester , 56. 



^ribg €mxiti\ Casjcs. 



''^^b^S^' } ^^ ^^ Gbobgb Ltall. 
Preeeni Sblwtw, L.J., Qipfard, L.J., Sir J, W. Col- 
TiLB; and Sir Laubxncb Pebl. 

Practice — Appeal — Amgnee — Joinder of. 

This was a petition for leaye to add the names of the 
assignees in bankraptcy of certain respondents; in addi- 
tion to the names of the other respondents. 

The petitioner stated that on April 18, 1867, the peti- 
tioner was and for some time previously had been carry- 
ing on the business of a mercnant in copartnership with 
Charles Frederic Still and Geoige Francis Maclean at 
Victoria, in the colony of Hongkong, under the style or 
firm of George Lyall and C. F. StilL 

That on April 18, 1867, the petitioner was duly 
adjudicated bimkrupt by the Court of Bankruptcy in 
London, and having suirondeied to such banlmiptoy, 

VOL, TV. 



did, on JnaufUT 1-i, 1868, pass his last examination^ 
tbereuDder. That on May 23, 1867. the petitioner 
and the said Charles Frederic Still and George 
Frands Maclean were, on the petition of certain of 
their creditors filed on May 21, 1867, adjudicated 
bankrupts bv the Supreme Court at Hongkong. That 
the said Charles Frederic Still and George Francis 
Maclean being, at the date of such adjudication, in 
Hongkong, and having bad due notice thereof, sur- 
rendered thereto and passed their last examination, and 
respectively obtained their orders of discharge there- 
under. That the petitioneT, at the time of such ad- 
judication, was residing in England, and had no notice 
of such adjudication, and was thereby rendered unable 
to show cause against the validity of the same within 
the time limited by and pursuant to the provisions of 
the bankruptcy ordinance of the colony. That the peti- 
tioner was still iali|ject to the jurisdiction of the Ooort 
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of Bankruptcy of London. That the petitioner, on 
June 19, 1868, obtained leave to appeal to Her Majesty 
in Council, for the purpose of disputing the validity of 
the adjudication in Hongkong of May 23, 1867, and 
of having the same annulled. 

The petition then alleged that it was necessary for 
the hearinpT of the said appeal that the assignees acting 
in the said proceeding in bankruptcy in the Supreme 
Court of Hongkong snould be made parties in the said 
appeal, in addition to the other respondents. 

The petitioner then prayed that the assignees ap- 



pointed under the bankruptcy in Hongkong might be 
added to the names of the other respondents. 

Mr, Lord appeared in support of the petition. 

Sblwtn, L.J. — Their Lokdships will give the peti- 
tioner leave to add the names of the assignees in the 
bankruptcy in Hongkong, in addition to the names of 
the other respondents, without prejudice to a subsequent 
application to change the names of the assignees if it 
should appear that the bankrupt's estate is vested in 
other persons. 

PetUion granted. 



€mxi% Off €t[m% 



LOBD 

Feb. 



t: 



HoPB Mtjtvai. Life Assub- 

AHCE AND HOWBSTT GlTA- 
BAHTEB iSoCIBTY V, Eb- 
WABDB. 

Fra^d'^^Amgnee of Judgment obtained by Fraud — 
Eqwties, 

In 1856 the assets and liabilities of the Hope, &c, 
Society, were transferred to the Mitre Life Insurance 
Gompanv, including among other liabilities an insurance 
for 1,000/., effected by one GaUes on his life in the same 
year. Galles in November 1855, went to sea, and was 
never afterwards heard of. In May 1857, his personal 
representative, Schlappfer, sued the Hope Society on 
the policy. The Mitre Company defended the action, 
■and its manager, Stronsberg, compromised it on the 
terms of letting judgment be signed by default against 
the Hope Society for the debt and costs. It appeared 
that Stronsberg had himself purchased Schlappfer's 
interest in the action, and he assigned the judgment and 
policy to one Bowes, as trustee for the defendant 
jSdwards. The Mitre Company in the meantime went 
into liquidation. In February 1863, Bowes, execution 
having been previously issued on the judgment and 
fvuUa bona returned, presented a petition for winding-up 
the Hope Society. The Society opposed it on the 
ffround that the judpnent, on which the petition was 
Dased, had been obtained by fraud. A winding-up 
order was made by the Mabtbb of the RoLif, but re- 
versed by the Lobdb Jtjsticbs; and on appeal the 
House of Lords ordered the petition to stand over on an 
undertaking by the Society to impeach the judgment The 
present suit had been instituted for that purpose against 
£d wards, Bowes, and the official manager of the Mitre 
Companv. The Mabtbb of the Kolls dismissed the 
nlaintii! s bill with costs^ '.being of opinion the Society 
liad not established a caae of fraud. The society ap- 
pealed. 

Mr, Jeml and Mr» Hemming appeared for the appel- 
lants. 

. ilr. Souihgatey Mr. Cracknett and Mr. O, O, JBdwards 
ioK the defendants Edwards and Bowee. 



Mr, Kekeiofch appeared for the official manage of tbe 
Mitre Company. 

The LoBD Chaitcellob said (Feb. 18) there was now 
evidence which had not been before the House of Lorda 
in Bowes v. The Hope Assurance Society, It was dear 
that the action had been defended by the Mitre Com.<» 
pany throug^h Stronsberg, and that the Hope Company 
nad never interfered, probably considering that the 
Mitre Society was only acting in accordance with the 
provisions of the deed of sale. It seems likely that all 
parties had been deceived by Stronsberg ; and though 
Mr. Edwards had no notice, and though no case of 
fraud was set up ^[against him, he must take the judg- 
ment with its equities. An injunction must conse- 
quently be granted to restrain all proceedings on the 
judgment. The defendants Edwards and Bowes must 

Eay the plaintiffs their costs of the suit, but there would 
e no costs of the appeal 



LOBDS JvsTioEa." 
Feb. 17. 



Cabbick V, FOBD. 



Fraudulent Deed aa against Creditors-*^ Wife's Debts 6e- 
/ore Marriage, 

This was an appeal from the Masteb of the "Rolls. 
The bill was filed by the official assignee in a bank- 
ruptcy against the tnutee of a deed executed under the 
circumstances presently stated, and Mrs. Barnard, the 
wife of the bauKrupt. The deed was a settlement exe- 
cuted by Mr. Barnard of an annuity to which his wife 
had become entitled dnce the marriage. It appeared 
that at the date of the marriage Mrs. Barnard was largely- 
indebted to several creditors, who, after the marriagei 
had proved under the bankruptcy of her husband aa his 
creditors. No dividend had oeeti declared in the bank- 
ruptcy. Mrs. Barnard by her answer claimed that, even 
if tha deed should not be supported in its entirety as a 
good settlement, still she had an equity to a settlement 
out of it. 

The question flrflnied was whether or uot she had anj 
valid claim upon the property, either under the set^e- 
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ment^ or by Tirtae of any equity to a settlement. The 
Masisb op xhe Rolls had by his decree declared that the 
deed shonld be set aside^ and the annuity should belong 
to fhe plaintiff for the benefit of the creditors. 

Sir IL BaggaUay and Mr. H, Smith for the appellant, 
Mr. Barnard. 

Mr. Jesad and Mr. W. W, EarsJake for the plaintiff; 
the respondent 

Their Lordships held that as andnstthe creditors. 
who were originally the wife's crednorBy the deed coula 
not be supported. 



LoBse JUSIIGBS.1 
Feb. 19. J 



Mabun V. Powimre. 



JurisdicUon w Egtdfy — D^ed Reaistered under Sank- 
ruptcy Act — FUa, 

This was an appeal from the dedsionof StvabTjV.O.j 
oveiruling two pleas put in by the defendants to the 
failL 

The question was whether this Court would under- 
take tlie administration of the trusts of a deed which 
had been duly refi^stered under section 193 of the Bank- 
mptcy Act The bill was filed by Mr. Martin, on behalf 
of himself and all other the creditors of one John Parkin, 
against the trustees of the deed, and against certain 
persons who had ffuaranteed the payment on the instal- 
ments covenanted to be paid by the deed. The deed 
alleged some acts of misconduct on the part of the de- 
fendants, and prayed for accounts. Pleas were put in 
instead of demurrers, because there was an inaccuracy 
in tiie bill as to the date of registration of the deed, by 
which it would appear, contnuy to the feot, not to have 
been duly registei^. The ViOB-CHAK€aDLX.OB thought 
that the Court had concurrent jurisdiction, and although 
in general cases it ought not to exercise it, yet that there 
were spedal circumstances in the present case^ arising 
fi^ym the alleged acts, which in the eye of this Court 
were fraudulent, and which induced him to overrule the 
pleasL 

Mr. JBinde Ptdmer and Mr. Ince for one defendant 
Mr, €hreen and Mr, Ince for the other defendants. 
Mr. Wickene and Mr. JR. Roberts for the plaintiff 
Their Loedshipb held that the pleas were good^ and 
levezsed the decLdon of the Vice-Chaitcellob. 



'^^1'!^^}bx parte Babhbtt, In re Tatiob. 

Banhruptog^^ Appeal fri>m Bagi^ar. 

The question which alone was axvued in this case was 
whether the Court of Appeal would hear an appeal from 
an order made by the registrar of the Bankruptcy Court 
acting as registrar^ and not as representing the commis- 
sioner under section 27 of the Bankrupt Law Consoli- 
dation Act, 1849. 

Mr. EveriU for the appellant 

Mr* Bardswed^ for tne respondent^ was not called 
upon. 

Their IiOBDBHIPS held that if an improper order be 
made by the registrar, the proper course was to apply to 
the commissioner to discharge it, and not to come to this 
Court They therefore dismissed the appeal 



Way of Neceeetty^^-If^unetitm. 

In March 1867 the defendant purchased the lease of 
a piece of ground with a house, partly erected, though 
not completed, upon it Under the first floor there was 
an archway over a road leading to a plot of ground 
bevond, intended for mews. In the assignment to the 
defendant, no right of way over this road to the mews 
was reserved, and there were at that time other means 
of aooeas to the mews. The defendant, however, knew, 
when he took the assionment, that his own houM was 
erected according to plans which included the adjoining 
property for building in such a way as to cut off all 
access to the mews except by the road under the arch- 
way, and he saw the works proceeding in conformibr 
with these plans. After these works were completed| 
he attempted to build up this road, and this bOl waa 
filed to restrain him from doing so. 
Mr. Oraham Haetmge was for the plainti£ 
Mr. Sauthgate and Mr. Widcene for the defendant 
Feb. 10.— The Maszbb op ihb Rolls granted a per- 
petual injunction, on the ground that the road in 
question was a way <^ necessitv, and that its necessity 
^was apparent, the defendant ceing put on inqniiy aa 
to the mode in which the buUdings were to be erected. 

LoBB RoiOLLT. M.B.1 Thb Masbid Babx (Ldozbd) 
Feb. 18, 19, J V. Pbllt. 

Oon^pany^Secret Payment to Directon^LiahiUty to 
Refund, 

In the case of The Madrid Bank (Limited) ex parte 
WiUiame (86 Law J. Rep. Chanc 474, where the facts 
are fully set out), the Mastbb op thb Rolls refused to 
allo^ Sdbr. Williams, on behalf of the nromoters, to stand 
as a creditor of the company for 8,000A, the unpiud poi^ 
tion of a sum of 10,000^. payable under the articles of 
association as promotion money. The circumstance on 
which tius decision was mainly grounded was, that under 
an alleged secret agreement, 600/. each ha;d been paid to 
four oithe directors out of this promotion money. The 
present bill was filed against the directors to recover the 
7,000/. actually paid. The Masteb op the Rolls, at 
' an early stage of the argument, intimated that he would 
not hold the directors &ble for the part of the 7,000/1 
which had been paid to and retained by the promoters. 
Thus, the contest was whether certain of the directors 
should be compelled to refund the 600iL each which 
they had received/and which they contended was paid to 
them not in pursuance of a secret agreement, but as a 
gratuitous act of bounty. 

Mr. Roxburgh and Mr, Edmund Jamee for the Madiid 
Bank. 

Sir R BaggaMay, Mr. Southgate.Mr. J.N. Eiggine, 
Mr, Eddie, and Mr. Renehaw for different directors. 

Feb. 19. — ^The MiflTim op the Rolls held' that, whe- 
ther tiiese. sums of 600/. each had been paid in pursu- 
ance of a binding contract or were a mere spratuit^ to the 
directors, the payment could not be upheld against the 
shareholders, and ordered each defendant who had re* 
received the sum to repay it The bill was dismissed 
witii costs agdnst those directors who had not recdved 
any money. 



Digiti^(^by 



Google 



52 



THE LAW JOURNAL NOTES OP CASES. [Feb. 26. i869. 



LoBD HojiiLLT, M.R.l^ Tab Estates Ikyesticxnt 
Feb. 20. J CoMPAJTY. Patjll's Case, 

Comptmy'-'Misrqn'iieiUaiioi^Coniract to Take SharM^ 
Contributory, 

Paull took shares in the above company on the 
faith of representations in a prospectus which have 
been decided to haye been false and fraudulent CRou 
EiUUes Invettmerd Company^ 87 Law J. Rep. (N.s.) 
Chanc. 878). On his diseoyering this to be the fact, he 
repudiated his contract^ and applied to the company to 
rescind it, and remoye his name from the register of 
shareholders. Th^ company, haweveri refused to do so, 
and brought an action against him for allotment money. 
A number of other persons were in the same position as 
himself; and one of them, Ross, by arrangement with 
the others, instituted a suit to set aside his contract to 
take shares, and have his name removed from the 
register of diareholders. It was intended that Ross's 
case should settle that of the others ; the actions at law 
were stayed, and the company undertook that Paull and 
the others should not be prejudiced by not taking pro- 
ceedinffs in equity, and waiting till Ross's case was 
decided. A decree was ultimately made in Roes*s 
fftyour, but not till after the company had been ordered 
to be wound up on the petition of their secretary. 
This was a summons to place Paull's name on the list of 
oontributories. 

Mr, Southgate and Mr, Etggins. for the official liqui- 
dator, contended that, as Paul had not taken any actual 
steps to avoid the contract before the winding up, he 
ought to be on the list of contributoxies. 

Mr, Jesset, Mr, Swmdon, and Mr, JEtferiU, for Paull, 
were not caUed on ; and 

The Master op the Rolls said that it was quite 
proper, under the circumstances, for PauU not to take 
separate proceedings in equity, but to await the result 
of^ those taken by Koss, and ne ought not to be made a 
eontributoiy. 

LobdRomillt, M.R.1ti„^„^ -r^^^ 
Feb. 22. J ®^^ ^- ^^^• 

Tenant for Idfa^Ineome and Capital, 

A testator had directed his property to be realised 
and the income to be paid to his wife for life. A portion 
of his property consisted of a mortgage debt of 8,000/. 
secured on a reversion, which could not be reaUsed at 
once, nor was interest paid on it ; at the death of the 
testator there was due for interest 600/., before the mort- 
gage debt could be realised by the fi&lling in of the 
reversion a further sum of 2,800/. accrued due for 
interest The case now came on to determine how much 
was to be paid the tenant for life in respect of her 
haying gone without income in the meanwhile as far as 
this part of the testator's property was concerned, and 
how much was to be considered as capital belonging to 
the estate. It was fourteen years since the testator nad 
died. 

Mr, Jessd and Mr, Archibald Smithy for the tenant for 
life, contended that a calculation should be made what 
sum and compound interest, invested at 4 per cent, one 
year after the death of the testator, would now produce 
5,000/. This was to be treated as capital, and the 
balance paid to the tenant for life in respect of the 
income she had forborne. 

Mr, BaggaUay and Mr, Macnattghten, on the other 



hand, said the estate was entitled to the same sum it 
would have haii if the mortgage debt could have been 
realised at the death of the testator, namely, 8,600/., 
which was about 400/. more than it would get by the 
method the tenant for life suggested. 

The Masteb of the Rolls decided that the tenant 
for life was entitled to what she asked for. 



PartnerMp^AareemerU to Dissolve^Stipulatiofi a$ to 
Acceptance of a Leoi&^BiU to Enforce the St^uhtion 
onfy^'Specifio Perfortnanoe, 

In June 1862 the plaintifis and the defendant Pick- 
stone were in partnership together, at Manchester, as 
cotton spinners and manufacturers. The nartnership 
property then consisted of (inter aHa) leasehold property 
g;ranted to the partners by Lord I>srby, and vested 
m Uiem, as such, for a term of 099 years, from. 
October 8, 1866. On June 6, 1862, an amement was 
entered into by the partners for a dissolution of the 
partnership ; and that agreement contained eight clauses 
to the following effect: (1) as to the dissolution itself;. 
(2) as to certain wool to be taken by the defendant; 
(8) as to the payment of a loan of 14^266iL Is. 8d and 
other moneys to the defendant in reraect of his then, 
interest in the concern ; (4) and (5) a reierence of several 
matters of account to arbitration ; and (6^ as follows : — 
< That the phiintifis should, at the cost oi the defendant 
Pickstone, grant a lease to him of certain buildings and 
premises occupied by him at Stand, part of the partner- 
ship property; on the terms of a draft lease signed 
by the said parties hereto.' (7) Provided that the 
plaintifib should g^ve up possession of the premises, not 
later than September 29, 1862; and (8^ for mutual 
releases. . The draft lease contained a stipulation that 
a sufficient Brrpfij of water for all purposes for which 
liie said premises might be used in accordance with tke 
covenants theremafter contained should be supplied by the 
lessors (tiie plaintifib) from their reservoirs, of which a 
quantiW not exceeding 10,000 galloos per day was to be 
supplied from their top reservoir. The rent reserved by 
the draft lease was 200/. per annum ; and the lease was so 
made as to be determinable by the defendant at the end 
of 8; 7; 14, or 21 years, on six months* notice. The 
defendant entered into the possession of the premises on 
tiie footing of the aforesaid agreement; and in 1868 the 
arbitrator made his award, under which the defendant 
paid the plaintifib a sum of 1,400/. In November 1866 
a further. reference of other matters then still pending 
between the parties was agreed upon ; but no award had 
yet been made under that submission. 

The defendant had not executed, and refused to 
execute jwhen tendered to him by^ the plaintifis, a lease 
of tiie premises of which he was in possession ; on the 
ground principally, as he alleged, that the plaintiffs 
could not supply him with the water as stipulated, 
without which the premises would be perfectly useless 
to him. Upon that, the plaintiffs filed their bill in this 
suit, to compel the defendant ' to perform the sixth 
article of June 6, 1862, and to accept a lease of the 
premises therein mentioned, at the rent, for the term 
of years, and on the terms generally, of the draft lease 
so siffned by the parties to the said amement' 

Mr. Dimneon and Mr, PedweU appeared for the 

pkintiffs. ^g.^.^^^ ^^ Google 
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Mr, Qreene and Mr, H. B. Inoe, for the defendant^ in- 
sisted — (a) That the plaintiffs could not compel him to 
perform a part only of the agreement, (h) That even 
if they could, they could not give him all that he was 
entitled to under the lease ; yiz.^ the supply of water, 
(c) That seTeral of the matters in dispute tetween the 
puties were still imdisposed of by the arbitrators ; and 
{d) That time was a complete bar to the plaintift^s 

Stuabt, V.C; was of opinion that the lease and the 
agreement were both dear and dutinct in their terms ; 
that the evidence in the suit did not show that the 
plaintifEs had in any respect failed to perform their part 
of it; that the evidence did show that, although the 
water might not be supplied from the particular source 
mentioned, it could be, and in much larger quantities, 
from others ; that the defendant, who had originally been 
a copartner with the plaintifis in this yeiy property, 
must have known all its requirements and capabiuties -, 
that he had received the 14,265/. 1$, Sd. under the 
agreement of June 1852 ; that the filing of ^e bill in 
tfis suit was a complete and valid revocation by the 
plaintiffs of the matters submitted to arbitration ; that 
time did not bar the plaintiffs ; and that the defendant 
must execute the lease and pay the costs of the suit 



cases where the Court had reused to allow a daim 
against the assets of a trustee for a breach of trust to b& 
a spedalty debt, the trust had been created by will, and 
the trustee had executed no deed under his hand and 
seal whidi bound him to the performance of the trusts. 
And His HoKOVBcameto the condusion that, both upon 
prindple and upon the authority of Lord Talbot, Sir 
Joseph Jekyll, Sir John Trevor, Lord Eldon, Sir Lance- 
lot Shadwell, and V.C. Knight-Bruce, he was bound to 
hold that, where a trustee had executed such a deed, hi» 
ceituis pie trust were entitled to rank as specialty cre- 
ditors. 



Gray v, Lbwis. 



SWABT, V.C. 1 

Dec. 7,9, 1868, I^Hollajto v. Holland. 
Feb. 11, 1869. J 

TrusUe — Accqttance under Hand and Seal^Breach of 
Trud^SpeciaUy Debtor. 

The question argued upon this adjourned summons 
was, whether the ceetuis que trust of a trustee who, by 
deed duly executed, accepted the trusts of a will and 
afterwards committed a breach of trust, were entitled to 
be considered as spedalty creditors in the administra- 
tion of his assets. By an mdenture dated December 10, 
1859, Frederick Cooke was appointed a trustee of the 
will of Henry Clarke, jointly with one Claypon, and 
Cooke ' did thereby testify and declare his acceptance of 
the said trusteeship.' This indenture was duly executed 
by Cooke, who survived his co-trustee, committed a 
breach of trust by improperly retaining in his hands 
moneys arising from tiie sale of property of the tes- 
tator, and died insolvent. A suit for the administration 
of the estate of the testator Clarke having been com- 
menced, new trustees of the will were appointed, who 
carried in a claim as specialty creditors in another suit 
which had been instituted to administer the estate of 
Cooke. 

Mr, Diekmeon and Mr, Horace Davey for the 
claimants. 

Mr, C, HaU and Mr, l^peed for the simple contract 
creditors of Cooke. 

Mr, Dtckmeon in reply. 

Stuabt, V.C, stated his strong impression that in the 
ease of a declaration of trust under the seal of the 
trustee the cesime que trust were specialty creditors ; but, 
in deference to a recent dedsion of Lord Caibns in 
Jeaaceon y, Barwood, Law J. Rep., 8 Chanc Ap. 225, 
reserved his final judgment. 

Feb. 11.— Stuabt, V.C, now showed, in an elaborate 
review of all the authorities, that, except in Wynch y. 
Orant, 2 Drew, before V.C Kutsbbslbt, and leaacem 
v. Barwood, 87 Law J. Rep, (n.s.) Chanc. 209; b.c. 
Law Rep. Chanc. 225, before Lord Caibns, in all the 



Malins, V.C. 1 
Jan. 12, 13, 14. 

Feb. 17. J 
Company — Diredors — Agreement uUra vires — Purchase 

of a Uompany*s Shares with their own Funds — Breach 

ofTruet, 

This was a bill filed by the plaintiff on behalf of himself 
and all other shareholders (except the defendants) in. 
Laffitte & Co., Limited, against the^ directors of the 
company and others, impeaching certain trax^sactions in 
connection with the establishment of the company in 
December 1866. The main object of the company waa- 
to purchase the banking business of Mr. Charles iJafiitte 
in Paris, the sale of that business being subject to the 
condition that 40,000 shares should be subscribed for in 
London ; tiie whole capital of the new company was to 
be d,O0O.O0OA divided into 160,000 shares of iOL each^ 
1/. payaole on application, and 4/. on allotment The 
40,000 shares were taken up hj the International Con- 
tract Company, partly in behalfof the Ottoman Finandal 
Assodation as tneir nominees, and partly fpr their own 
benefit Neither the International Contract Company 
nor the Ottoman Finandal Assodation were at that time- 
in a position to advance the money payable in respect of 
the snares. 

An arranffement was thereupon entered into on De- 
cember 8, 1865 (the day of reflristration of the new 
company), whereby the National Bank undertook to* 
discount tne promiasory notes of the International Con- 
tract Company to the amount of 200,000A, the directors- 
of Laffitte & Co. (two of whom were also directors of 
the National Bank) at the same time undertaking that 
' until the amount of such notes should be replaced to 
the National Bank there should stand to the credit of 
Lafiitte & Co.^ Limited, an amount equal to the sum re- 
maining unpaid on the said notes.' 



The prospectus was then issued^ concealing the nature 
of the above transaction, and stating ^at ue requisite 
number of shares had been taken up. Upon the faith of 
the representation contained in the prospectus the plain- 
tiff took 200 shares in the company. 

It appeared that none of the pronussory notes of the 
International Contract Company were paia at maturity ; 
but were, in fact, paid by the National Bank out of 
moneys standing to the credit of Laffitte & Co. A fur- 
ther sum of 80,000^ was subsequently advanced by the 
National Bank under a similar arrangement witn the 
directors of Laffitte & Co. An order for winding-up the 
company was made on NovemlNnr 3, 1866, shortly after 
which tiie present bill was filed. 

Mr, Huddteston, Mr. Cotton, and Mr, Fischer for the 
plaintiff. 

Mr, Jessei and Mr, Lindley for the National Bank. 

Sir B. Palmer, Mr, Bruce, and Mr, Wickens for 
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MeBsra. Lewis and Henshaw, directoxs of the National 
Bulk and of Laffitte & Go. 

Mr, E. JT. Karslake, Mr. W. PearsoHf Mr. Jackwn, 
Mr. V. HawkinSf Mr, Bowring^ Mr, Boxburghy Mr, 
Caideoatt, Mr. Oiasse, and Mr, Bobmsan for other de- 
fendants. 

Mr. J. Pearson and Mr. Waller for the official 
liqmdator. 

MALiyS; y.C., held that the transaction was illegal^ being 
in effect a purchase by Laffitte & Oo.^ Limited, of meir own 
shares, and a breach of trust on the part of the directors, 
that their agreement with the National Bank, upon the 
faith of which the money was advanced, was uUra vires x 
that the bank could acquire no rights thereunder, and 
must therefore recoup the sums paid upon the pro- 
missoiy notes. His Honotjb characterised the wnole 
proceeding as 'false, fictitious, aud fraudulent.' 



Maldts, y.C.l ^ Genbbal PsoYiDiorr Assttbaitce 
Feb. 20. J OoifPAirT (LmrnsB). 

Conqaany — Windrng-un—EquitMe Mortgagee^ CUdm by, 
DisaUowed-^ ^ 31 Vict. c. 131, s. 37. 

Adjourned summons. In January 1868, shortly be- 
fore the winding-up of the above company, Messrs. 
Brandon advanced 160^ to the official manager, upon the 
deposit of certain deeds, and a memorandum oi mort- 
gage signed by him, but without requiring any of the 
special formalities prescribed by the articles of the com- 
pany and the Companies Act, 1662, for effecting a valid 
mortgage. No record of the transaction was entered in 
the books of the company. In the winding-up the Chief 
Clerk disallowed the claim. 

Mr, A. E. Miller J in support of.the sununons, contended 
that the equiUble right of the mortgagees could not be 
defeated by the mere absence of the formalities required 
to create a legal mortgage ; moreover, that the contract 
was bindinff upon the company under the provisions of 
30 & 31 Vict c. 131, s. 37, having been entered into 
with ' a person acting under the implied authority of the 
company.' 

Mr. Napier Siggins, for the official liquidator, resisted 
the claim. 

Maliks, V.C, held that the company was not bound, 
and disallowed the claim, with costs, but without pre- 
judice to any lien that Messrs. Brandon might estalmsh 
upon the deeds in their hands. 



Feb 20 ' I ^^^^^^^^ ^' Kbhwbdt. f 

Win—Maintenance and Education of Infant Children — 
Amount Bestricted hy WiU 

This was a summons (adjourned from Chambers) on 
behalf of the three infant cnildren of Lord Nigel Ken- 
nedy, to have a sufficient sum applied for their mainten- 
ance and education out of the income of certain trust 
funds to which they would become entitied on attaining 
their majority, under the will of their grandmother, 
Catherine Maj. 

The testatrix directed the trustees to apply so much of 
the income of the prospective share or each child as 
they should think fit (^not exceeding, during the life- 
time of their father, the sum of 400^ in each year ') 
towards the maintenance and education of such chil(L 
Their &ther was still living, but it was contended that 



the above sum was insuffident for properly nudntniiiing 
the children according to their station, and the Court 
was asked to sanction some further allowance out of the 
surplus income of the trust fund, the accumulations of 
which were very lam. 

Mr. Olasse and 2£'. Waller for the summons. 

Mr. Shapter and Mr. Burgettj for remaindermen 
entitied, in the event of tiie childien dpng under affe, 
to the accumulation as well as the capital, resLsted tne 
application. 

Mr. E. K. Karslake and Mr, Whitehead for the 
trustees. 

Mauvb^ V.C. held that inasmuch as the testatrix had 
expressly restricted the sum to be applied for main- 
tenance, the Court oould not go beyond the tenns of the 
will or make any further allowance. 



Jaicbs V O T 

Feb' 12 fBBTrcinaTDEir v. Williams. 

General Povfer of Anointment — Appointment making 
Fund part of ueneral Personal Estate^— Destination of 
Undi^posed^f Besidue. 

By an indenture dated May 19, 1823, and by another 
indenture dated Nov. 13, 1862, certain property was 
vested in trustees in trust for such persons as Eleanora 
Davies should by deed or wUl appoint; and in default of 
appointment (in the events which happened), in trust 
for her next of kin. 

Eleanora Davies made her will, and thereby, in pur- 
suance of all powers enabling her in that behalf, devised 
and bequeathed all propeil^, real and personal, over 
which she had any dispoang power, to ner^ executors 
thereinafter named, their neixs, executors, administrators, 
and aasigns upon trust. Ab to ^ my personal property^' 
after payment of debts, the testatrix directed her execu- 
tors to make certain payments thereout, but did not dis- 
pose of the residue. The residue of the settied personalty 
was now claimed by Mrs. Davies's next of km on the 
one hand, and on the other by the representative of her 
husband^ who survived her. 

Mr. JEveritt for the plaintiff. 

Mr. Druee and Jlfr. Freeling for the representative 
of the husband. 

Mr. Hardy y Mr. Higgme^ Mr, Bevir, and JMr. Gardiner 
for the next of kin. 

Jamss, V.C, held that the'testatrixhad appointed the 
fund in sudi a way as to show an intention to make it 
part of her general personal estate, and that, accordingly, 
the undisposed-of residue belonged to tne husband's 
estate. 



Jambs, V.C.I Salkbuet ^. Meteopolitak Railway 
Feb. 19. J CoMPAinr. 

Public Company — Payment of Dividends out of Capital — 
Injunction. 

By Acts passed in 1864 the Metropolitan Railway 
Company were authorised to make two extensions of 
their undertaking, called respectively the Netting Hill 
and firompton Extension, and the Tower Hill Exten- 
sion. These extensions were, in fact, treated as to 
capital as one undertaking, and this was legalised ab 
imtio by the Metropolitan Railway Act 1868^ and ac- 
cordingly the capital and shares of ^her extension are 
known as extension capital or extension shares. 

The Extension Acts authorised the creation of ezten- 
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fiion capital bj shares to the amount in all of 1,000,000/., 
and the bonowing on the ciedit of the extensions of , 
638,000/. 'j and, aooordinglj, by resolution passed on I 
February 8, J865, 19,000 10/. extension shares were ' 
created to carry, after December 31, 1866, the same 
dividend as the original ordinary shares, but so that for 
the first three years no such dividend should exceed 
6 per cent, per annum. 

Soon after these resolutions were passed the directors 
agreed with Messrs. £elk & Co. for the construction of 
t£e Tower Bill or Eastern Extension. The agree- 
ment provided that the extension should be com- 
pleted by December 31, 1867, and that in order 
to secure punctual completion, the contractors should, 
until the railway should be completed and open 
for traffic, pay to the directors such sums of money 
as should be eauivalent to interest upon so much of the* 
sum of 700,000/. (the share capital created in respect of 
this extension) as should from time to time be called 
up and paicL at the rate of 5/. per cent, per annum, 
until December 31. 1866, and thereafter at the rate of 
6 per cent; but ir, in the opinion of the company's 
engineer, there should be any such delay as should 
render it impracticable to complete the railway in the 
time appointed, such allowance, in respect of interest, 
was to be made to the contractors as should be equi- 
Tslent to the interest payable by the contractors for the 
period of the delay so occasioned. 

In Januaiy 1868 a suit was instituted by a share- 
holder for the purpose of restraining the directors from 
charging certain payments to capital, andean interlocutory 
injunction was granted. The suit was not brought to a 
healing, and in the Session of 1868 an Act was promoted 
by the directors for the purpose, amongst others, of put- 
ting an end to this litigation. The Act passed as the 
Metropolitan Bailway Act 1868, and after a preamble in 
which it was recited that the progress and completion 
of the undertaking might be delayed, and the company 
greatly embarrassed^ and the interest of the shareholders 
endangered if the htigation continued or were revived, 
and that it was therefore expedient that such provision 
as in the Act is expressed snould be made with refe- 
rence to the charge and application of the share capital^ 
it was enacted that all moneys paid by the contractors 



by way of penalty or otherwise for the non-oompletian 
of the extension, or arising under their contracts or en- 
gagements, should be carried to the revenue account 
of the extensions and be applicable for the payment of 
dividends. The Act of 1868, as well as all other Acts 
relating to the financial arrangements of the company, 
provided that no dividend shoiud be paid out of capital 
or money borrowed. 

In January 1860 Messrs. Eelk & Co. under their con- 
tract paid to the directors 42,600/. for delay in complet- 
ing the Eastern Extension, and the directors admitting 
that such delay was attributable to them, had repaid, or 
were about to repsy this sum to Messrs. Eelk & Co. 
This sum of 42,600/. the directors intended to apply in 
payment of dividend on the extension stock. 

It was not disputed that the repayment of the 
42,600/. to Messrs. Eelk & Co. would be borne by the 
capital. 

The plaintiff, who was a holder of 200 original shares 
purchased on Dec. 23, 1868, sued on behalf of all the 
shareholders except those who were defendants, and 
sought to restrain the application of the 42,0001 to the 
payment of dividends. 

Mr. AmphleU, Mr. Kay, and Mr, B. B, Boger$, 
for the motion, contended that the payment of tiie 
42,600/. by Messrs. Eelk & Co. was a mere device for 
evading the prohibitions against paying dividends out of 
capital, and was not legalised by the Act of 1868. 

Sir R, Palmer, Mr, Druce, and Mr. Bridowe, for the 
defendants, opposed the motion. 

Jamss, y.C, was of opinion that the payment of the 
42,600/. by the contractors was a mere sham payment 
and that there was no part of this sum of which it could 
be truly predicated that it was money ' paid by the coii- 
tractors for the non-completion of the extensions^ or 
otherwise arising under their contracts or engagements ; ' 
therefore the Act of 1868 had no application, and there 
must be an injunction restricting the payment of any 
dividend out of the 42,600/^ or any otner moneys the 
directors shall have received or shall receive from Messrs. 
Eelk & Co. under the provisions of their contract^ and 
which have been repaid or are to be repaid to MessEBt 
Eelk & Co. by the company. 



€mxi^ ai €axamm Jabj. 



QueerCs Beruih.'\likWLEaB v. The Anolo-Eotptian 
Feb. 11. J Cotton aitd Oil Coicfaitt (Lim.) 

Xi'M — Privileged Communication — Letter Printed by 
DiredarB of Joint-Stock Company and Sent to Abient 
Shareholdera—Bqfort of AudUon—Evidence of JExpress 
MaUee, 

This was an action of libel against the defendants, 
who were a limited liability company established for the 
purpose of grovnng cotton in E^pt. ITie plaintiff was 
their manager in Egypt, and it was part of his duty to 
send oyer to this country an aooount of his transactions 



to enable the directors to prepare an account of the pro- 
fits of the undertaking and to furnish it to their share- 
holders. The libel complained of was a letter addressed 
to the shareholders, calling their attention to the report 
of the directors at their annual meeting, the balance 
sheet, and the report of the auditors. This letter 
contained these words, 'We certify that the accounts 
as above stated are correct. The shareholders will 
observe that there is a charge of 1,906/1 Is. 7d, for 
deficiency of stock, which the manager is responsible 
for. His accoimts have been badly kept, and haye been 
rendered to us very irregularly.' The letter was 

Digitized by LjOOQIC 
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pxinted by the authorily of the board of directors, and 
sent to each shareholder, together with the invitation to 
the annual meeting of the snareholders of the company. 
At the trial before Kellt, C.B., at the Lancashire 
Summer Assizes, 1868, it appeared that the auditors had 
sent in their report, in spite of explanations from a Mr. 
Bell, which it was now admitted showed that the jplain- 
tiff had not been guUty of any misconduct The Chief 
Babon expressed his opinion that the letter was a 
privileged communication, but left the question whether 
it was a Ubel to the jury, who found for the plaintiff, with 
leave for the defendants to move. A rule to enter a verdict 
for Uie defendants, having been obtained on the ground 
that tiie letter was a privileged communication, and 
that there was no evidence of the publication of a libel 
by the defendants. 

SoOcer and Qord showed cause, and contended that 
the letter was not a privUeged communication; and, 
supposing that it was, there was evidence of express 
mauce on the part of the defendants in causing the 
libel to be printed, and to be communicated to the 
absent shareholders, which ought to have been left to 
the jur^. 

ManUiy and R, C. Fisher, in support of the rule, con- 
tended that no affirmative evidence of malice was ten- 
dered by Uie plaintiff at the trial, nor did he require the 
question of express malice to be left to the jury. 

The GouBT (Meixor, J., and HAinrEN, J.^ made the 
rule absolute. The libel wbb prima facie privileged, as 
the shareholders had an interest in knowing everything 
about the conduct of their officers in matters within the 
scope of their duties, and the directors had no reason to 
flupj^ose tibat the auditors had arrived at a wrong con- 
clusion respecting the conduct of the plaintiff. No ex- 
trinsic or mtrinsic evidence of malice was shown, as 
printing the letter was a reasonable mode of making 
the communication, and it could not be necessarythat 
only a shareholder should print or publish it. There 
had, therdbre, been no injustice to the plaintiff in 
omitting to leave the question of malice to the jury. 

Ruie ahsolvle. 



' Quem^s Bench, 1 

Nov. 10, 1868. Y Levi v. Sasdvbsov, 

Feb. 15, 1869. J 

CoiU—Couniy Court Act, 1867 (80 * 81 Vict. c. 142)— 
Actum eoffwienced before passing of Act and continued 
after itStatute of Ghuceder. 

This was an action for the price of goods sold and 
delivered commenced before the passing of the late 
County Court Act, 80 & 81 Vict. c. 142, and continued 
pending some time after this Act came into operation. 
In July 1868 it was ordered to be tried before a County 
Court judge, and a verdict was obtained for 6/L only. It 
was, however, a case of concurrent jurisdiction under 9 



& 10 Vict c. 95, s. 128, so that if the provisions of the 
former County Court Acts had remained in force the 
plaintiff would have been entitied as of right to obtain a 
rule or order for his costs. The master £clining to tax 
the costs, a rule was obtained on behalf of the plaintiff 
for this purpose. 

Patchett showed cause, and contended that the repeal 
of the former restrictions of the Coun^ Court Acts as 
to costs did not revive the statute of Gloucester, and 
cited Butcher v. Sendenon, 87 Law J. Rep. Q. B. 133. 

Pinderf in support of the rule, contended that as all 
the restrictive enactments as to costs in the former 
County Court Acts were repealed before the trial, and 
as the case was unaffected by the new restrictions intio- 
duced by the last Act, the plaintiff was entitled to hb 
costs under the statute of Gloucester. He cited BedaU 
V. The London and South- Western Baihoay Co,, 87 Law 
J. Rep. Exch. 89 : and Mount v. Taylor, 37 Law J. Rep. 
C.P. 825. ^ 

The CouET (Lush, J., Hahkew, J., and Hates, J.), 
aflter takixig time for consideration, now made the rule 
absolute. Having regard to the importance of unifonnity 
of decision in cases of this nature, they were not dis- 
posed to dissent from the view taken 1^ the Common 
Pleas in the case of Mount v. Taylor^ 87 Law J. Rep. 
C.P.825. 

Bufe absolute. 

Common Pleas, \ Cbopton and Akother 

Nov. 12, 1868. Feb. 12, 1869. / r. Davis and Wipe. 

Will— Construction of— Equitable Estate m Fee, sul^ect to 
Defeasance, 

The Question was as to the construction of a will, by 
which the testator devised a house to trustees on trust 
to apply the rents for the benefit of his granddaughter 
(the otefendant Maria), until she should attain the age 
of 21 \ but in case she should die under that Sjg^e, then 
he devised the house to his daughters, Elizsbeth and 
Caroline, their heirs and assigns, as tenants in common. 
The remdue of th& testator's real and personal estate was 
bequeathed to the plaintiffs, who, as such residuanr de- 
visees^ claimed the house upon the defendant Maria 
attaimug 21. 

The case was argued last Michaelmas Term by 

Bighy Seymour {Bererford with him), for the plain- 
tiffs, and by 

/. Brovm {Turner with him) for the defendants. 

Cur, adv. vuH, 

Brett, J., now (Feb. 12) delivered the judgment of 
the Court in favour of the defendants, on the ground 
that the defendant Maria, in whose right the defendants 
claimed, had an equitable estate in fee in the house in 
question, subject to defeasance only in case she should 
die under 21. 

Judgment for defendants. 



Digitized by 



Google 



Mahch 5, 1869] THE LAW JOURNAL NOTES OF CASES. 



57 



^Mt oi €mts. 



EQUITY. 

Arkbahak iBoinrosK OoxpAirr (laiafTMD)i In r0« 
Fsbk's Gai»— Cbotfoify ; Winding^uj^i CoiUributory, 58 

OHELTaMHUC AVB SwAM8XA RaILWAT GaBBIAOS AND 

Waooon CoKFAirr (LnciTED), Se — Cauttmptrf' Court : 
Publication without CommtM of Statementi contained 
in Petition for Winding-up a Joint-Stock Company 
pending the Hearing of the Petition m Court: Cotts . 60 

C^BLTBinLUC AMD SWAMSBA BaILWAT CaBBIAOB AKD 

Wackjok Compakt, In re. Ex parte Littlb— Com- 
pany ; Shareholder: Delay: Acte of Acquieecenee . 58 

Coos V. Addisom — Truitee and Ceetutmte Thist: SeUle" 
ment: Power to Inveet in 'Leasehold or Chattd Per- 
eomtl Securities : * Adv&nee of Drust I^nda hy Trustee 
on a iMsihold Hemse and FunHture: Tmetee both the 
Landlord and Mortgagee of the Bimee : Cot^ieting kh- 
teruU: Sale of the Property by the Trustee: Trust 
Funds mixed up with his ovm : Liability of Trustee , 69 

CBun V. Faikb — Stock Jobbers: * Registration Qua- 
ranteed; Sale with 58 

Emfibb Cobpobatxon (LofiYBD), Se. Se Cm axp 
ComfTT AssTTBAVca CoMXAinr (JjaaTm>)-^Practice : 
Winding-up :' Liquidator : Admission^: Evidence . 59 

FiBLDSN tf. SiATtsr— Injunction : Sestrictivs Covenant 
in Lease: SubUseee: NoHee: Sale of SpirUuofue 
Liguers: Evidenee: Jffidaoitqfeo'Jkfendant . .61 

Qawjua v, Btpbk — Sps^ and Seeiduary Jkvieee, Pay- 
ment of Mortgage Vebt by: Estate by Curtesy: Bank- 
ruptcy of Husband : Jsstgnees 60 

Hill v, Hibbit — Practics : Evidence taken * de bene esse: * 
Sight to Read Depositions in a Concurrent Suit . .61 



Hope v. Hon— Hon v. Cabmboib — Practice: Admini- 
stration Suit: Husband and Wife Dtfendants: Con- 
tempt by Wife: Separate Appearance of Husband: 
Notios of Motion 

Sonn'H. Eiflsx Sbc&akatiov Co., In re. Exparie Patmx 
AKD JjATtov^Documents, Production of: Solieitors 
Lien; Winding up: Companies Act IS629 s. U^ 

PBOBATE AND MATRIMONIAL. 

Ajtdbsw RmuBLL, In the Goods of^-^Exeeutor Renounc* 
oig: Grant ofAdndnisiratum as Attorney to Renounce 
ing Executor: Rule 50; 20 # 21 Fict. c. 77,«. 79: 
Pruatioe 

CBiflBor V. CuMAKo — OrdsT on Unsuccessful Defendant 
to Pay PUdntiff^e Costs as Taxed: Segueetration : 
Stocky in Books qf Sank of Enaland in Defendants 
Name: Power of Court to Order Bank to Pay over 
Dividends: 1 # 2 Vict, c. 110 

GioBOB tf. GBOBOB^DiwoltffM of Marriage on Wif^s 
Petition: Sights of Husband in W^ds Freehold Es- 
tate qffer IHvorcs: Annuity to Wtfe Secured on her 
Prttperty: PreuHos ..... 

J. 8. SwnfFOBD, In the Goede of^Tsetamentary Paper: 
Execution: Signature not made or aokncwledgei in 
Presence of Iritnessee 

ADMIRALTY. 



60 



57 



BovAL CsABTBB, '^MJL^Domage : 
Pilot alone to Blwns: Costs 



Compulsory Pilotage : 



62 



62 



62 



62 



63 



€mxi% of tfqttitji* 



T^.«.TT.»»«>^«^ T n f -^ »*« 'Th^" South Essex Rb- 

Feb. 19, 24. ^ Pat»baotLattok. 

Documents, Production of-^SoUcitor^s Lien — Winding up 
--Companiee Act 1862, $. 116. 

Tlie official liquidator of this company, which was 
being wound up, had been refused permission by the firm 
of solicitors and parliamentary agents which had been 
employed in obtaining the company's Act, to inspect 
the documents relating to the company which were 
in its possession. The ground of the refusal was that 
the firm claimed a lien on the documents for costs, 
and that this lien would be prejudiced by such produc- 

VOL. TV. 



tion. On a summons obtained by the official liquidator 
under the Companies Act 1862, s. 116, V.O. Maliks 
had held that that section applied to such a case, and 
that Meson. Payne & Lay ton were bound to produce the 
papers. They appealed. 
mr, Fischer was for the appellants ; and 
Mr. Cotton and Mr. Dedmus Sturges for the official 
liquidator. 

The LoBD Chakoellob was 0/ opinion that, although 
under the old Winding up Acts solicitors could not have 
been obliged to produce documents on which they claimed 
a lien at the instance of an official manager, a new rule 
had been introduced by the Act of 1862. Section 116 
provided that the lien should not be destroyed by pro- 
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duction, but it crave an official liquidator power to caU 
for production. The Vice-Chaj7CBLLob*8 order must be 
alBnned. As, bowever, the case was one of first im- 
pression, there would be no costs. 



Lord Hatheblbt, L.C. 1 
Feb. 19, 24. / 



Cbuse v. Pains. 



Stockjobbers — * Registration Ouaranteed,^ Sale with. 

The original plaintiff, Cruse^ in November 1865, sold 
100 shares in the Contract Corporation to the de- 
fendants, who are stock jobbers^ with 'registration 
guaranteed.' The Paines then sold the shares to 
another firm, which, before the settling day, gave them 
the name of a Mr. Hutchinson as transferee, and 
Hutchinson's name was inserted on the transfers, which 
were executed by Cruse. Hutchinson took the share 
certificates, but did not execute the transfers on his part, 
or get his name placed on the register. Cruse's name 
being still on the register, when an order was made 
for winding-up the Contract Corporation, he instituted 
this suit against the Paines for specific performacce and 
indenmitj, and on his death the suit was continued by 
bis executors. Vice-Chancellor Gipfard ^87 Law J. 
Rep. Chanc. 711), having held that the effect of the 
contract of November 1866 was to make tbe de- 
fendants liable to assume all Cruse's liabilities in respect 
of the shares, and that the executors were entitled to 
aU the rights he had possessed, the Paines appealed. 
Since this judgment Coles y. Bristotce and GnsseU v. 
Bristowe had been decided by the Appeal Courts in 
equity and at common law respectively. 

Sir jR, PalmeTf Mr, Ka^, and Mr, J, Napier Higgins 
appeared for the appellants \ . and 

Mr, Mellish, Mr, Druce, and Mr, Marten for the re- 
spondents. 

The Lord Chancellor said the one distinction 
between the present case and Coles v. BristowB con- 
sisted in> the guarantee here of registration. The effect 
of that was that the contract became one to find a pur- 
chaser not only willing to buy the shares, but willing 
to accept and register them ; and that until this was 
actually done, the original purchaser, tbe jobber, re- 
mained liable. Consequently, Hutchinson not being 
registered, the Paines were bound to perform the whole 
of the contract themselves. The Yicb-Chancsllor'b 
decree must be substantially affirmed, though with cer- 
tain variations in form. Thus, instead of an order for 
the payment of certain moneys to the executors, which 
the;^ were to pay over on accoimt of their testator's 
liability on the shares in the Contract Corporation, 
there would be a declaration that the defendants were 
liable to procure registrations of the shares of the late 
plaintiff m the name of some other person than him, on 
or before November 16, 1866, and tnat they were now 
bound to procure the release of his estate from all costs, 
damages, and expenses on account of hia name remain- 
ing on the register. 

Lords Jubticbs. \ In reABERAMAN Ironwork Company 
Feb. 27. J (Limited). Peek's Case. 

Company — Winding-up — Contributory, 

Appeal by Mr. Peek from an order of Malins, V.O., 
fixing him as a contributory to this company for 80 
shares. The company was formed and registered in 



1864, and the prospectus stated that 1/. per share was to 
be paid on application, and 4k on allotment On August 
26, 1864, Mr. Peek applied for 100 shares, and paid the 
deposit of 1/. per share. On Sept. 6 Mr. Peek received 
the following letter from the secretary of the company : — 

^Li reply to your application, the directors nave 
allotted you 60 shares, on which 6(. per share must be 
paid on or before the 16th instant.' 

On Sept 10, 1864, Mr. Peek wrote and sent a letter 
repudiatmg the shares, on the ground that the prospectus 
of the company contained misrepresentations. He never 
paid the allotment money nor any call. His name was, 
however, entered on the share register as Laving become 
a shareholder on Sept 6, 1864. The company was 
ordered to be wound up in 1866. 

Mr, Glasse and Mr, Fischer for tbe appellant 

Sir R, Palmer, Mr, Cotton, and Mr, Ferrers, for the 
offidal liauidator, were not called upon. 

Their Lordships held that as there had been a dis- 
tinct allotment, and Mr. Peek ouffht all along to have 
known or assumed that his name nad been placed on ihe 
share register of the company, it must now remain 
there, and consequently the appeal must be refused vrith 
costs. 



Lord Komillt, 
Feb, 



[In 

[ILLY, M.R. J I 

1.26. 1 . 



re Cheltenham & Swan- 
sea Kailwat Carriage 
AND Waggon Company. 
Fx pofie liiTtLB, 

Company — Shareholder — Delay — Acts of Acquiescence, 

The name of Mr. Little was on the register of share- 
holders of this company, although he had neyer ap^ied 
for or consented to take shares, but his name had oeen 
written at the foot of an application by another man. 
Mr. Little first became aware of this on receiving notice 
of a call in September 1866. He thereupon applied to Mr. 
Shackleford, the managing director, who admitted the 
mistake, and told him that all would be right if he 
fflgded a form of transfer. Mr. Little signed the form, 
but the transfer was not completed, for m March 1867 
he received notice of another call. He then addressed 
himself to the board of directors, who promised to 
inquire into the facts. Nothing more, however, was 
done ; and Mr. Little now applied, under section 86 of 
the Companies Act 1862, to have the register rectified 
by striking out his name. A petition for winding up 
the company was now pendinff. 

Mr, owanston and Mr, Grmam Hastings appeared in 
support of the application. 

Mr, Jessel and Mr. F, C, J. Millar ^ for the company, 
contended that Mr. Little, by assuming to deal with the 
shares, had admitted himself to be a shareholder until 
the transfer was completed ; and, further, that hi» was 
precluded by his delay from denying his liability now 
that the company was about to be wound up. 

The Master of the Holls held that Mr. Little was 
not precluded by delay. It was the duty of the com- 
pany in March 1867, when they were informed that he 
had never applied for shares, to strike his name off the 
register. And he was not bound by acquiescence. 
Doing a mere formal act like signing a transfer could 
not be construed as an adoption of the shares. His 
Lordship therefore directed the name of Mr. Little to 
be removed from the register. 
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Trustee and Cestui que Tr%ut — Settlement — Power to In- 
vest in ^Leasehold or Chattel Personal Securities'^ 
Advance of Trust Funds hy Trustee on a Leasehold 
House and Furniture — Trtistee both Landlord and Mort- 
gagee of the House — Conflicting Interests — Sale of the 
Property by the Trustee — Trust ISmds mixed up with 
Ms own — Liability of the Trustee, 

The objects of this suit were to carry out^ so far as 
might be necessary, the trusts of a settlement^ dated 
October 5, 1864, executed on the marriage of the plain- 
tiff, Mrs. Cook, with her second husband, the defendant 
Henry Cook, to ascertain the amount payable b^ the 
other defendants, the trustees of the settlement, or either 
of them, to the plaintiff in respect of interest on a sum 
of 520/., part of the settled property; and to obtain a 
decree that the same defendants might make good and 
pay such sum to the plaintiff. The bill in the suit also 
prayed for the removal of the present, and the appoint- 
ment of new, trustees of the settlement 

The facts of the case were shortly these : — In June 
1860 Mr. Ford demised No. 36 Cavendish Square to the 
defendant Captain Addison, for a term of twenty-one 
years. In October 1860 Captain Addison furnished and 
underlet the premises to two ladies of the name of 
Strutton, as yearly tenants, at a rent of 410/. per annum. 
In and prior to 1864 Mrs. Cook (then Mrs. Newton, a 
widow), resided with the Misses Strutton. In October 
of that year she married Mr. Cook, and by the aforesaid 
settlement of October 5, 1864, certain property was 
settled upon her for her life, for her separate use, with- 
out power of anticipation. The settlement contained a 
power for the trustees to invest the trust funds 'in, 
among other things, leasehold or chattel personal securi- 
ties in England.' In 1865 Captain Addison subdemised 
the house in Cavendish Square to the Misses Strutton 
for a term of nine years, at a rental of 310/., payable 
quarterly, with the usual covenants and powers of re- 
entry for non-payment of the rent. The Misses Strutton 
wished to purchase the furniture in the house; and 
accordingly, at the request and by the direction of the 
plaintiff and her husband, Captain Addison advanced 
those ladies a sum of 520/. at 5/. per cent, out of the 
trust estate, on the security of a bill of sale of the fur- 
niture and a mortgage of the underlease. Captain 
Addison was paid 500/. out of the loan for the furmture. 
In January 1867 the Misses Strutton became embar- 
rassed, and abandoned possession of the house ; leaving 
155/. owing for a half-year's rent, in addition to which 
they had paid no interest on the 520/. In April 1867 
Captain Addison reentered on the premises as land- 
lord, and in May 1867 he sold the residue of the 
term — viz. 14;}^ years — then vested in him, to a Mr. 
Fowler, who paid him a sum of 100/. by way of 
premium, 250/. for repairs, and 550/. for the furni- 
ture and effects then in the house. Captain Addif^on 
received in all the sum of 880/. 12s. 6c/., out of which 
he paid, for valuations 25/., for commission 66/. 12tf. Qd,, 
and for solicitor's charges, 10/. He also claimed (but 
had since relinquished that) to i deduct the further sum 
of 155/. for his rent. The result was that he had in his 
hands 474/. V2s, 6d, to meet the requirements of the 
settlement trusts. After considerable negotiation with 
the plaintiff on the subject, who declined to accept the 
474£ 12«. 6(/. in satisfaction of her claim in respect of 
the loan of 520/.^ Captain Addison, without the consent 



of the plaintiff invested the 474/1 12s, 6dl, and a further 
sum of 45/. 7s, 6d. of his own money— making together 
the exact sum of 520/. — ^in Consols, in the namee of 
himself and his co-trustee. 

The plaintiff had received some dividends on the Con- 
sols, but by her bill she claimed to be piud two yean' 
arrears of interest at 5/. per cent on the o20/L — vis. from 
April 30, 1865, to April 30, 1867. That claim Captain 
Addison disputed. 

Mr, E, K Karslake and Mr, C, HaU, for the plaintiff, 
said that Captain Addison had in fact so mixea up the 
moneys which he had received from Mr. Fowler with 
his own, as to make the trust funds undistinguishaUe 
therefrom. Moreover he had conamitted a breach of 
trust by exercising his rights as a landlord to the preju- 
dice of his duties as a trustee. Under those circum- 
stances the plamtiff was clearly entitled to the relief she 
prayed by her bill. 

Mr. Jjickinson and Mr, F. H, Baluj for Captain 
Addison, relied on the power contained in the setde- 
ment to lend the trust nmds on the security of lease- 
hold and chattel personal property : and on the express 
direction given to the trustee, by Mr. and Mrs. (jook, 
to make this particular advance to her friends. They 
also contended that Mrs. Cook's receipt of the ^viden<b 
on the Consols, and her wishes, whicn she had commu- 
nicated to Captain Addison, not to press the Misses 
Strutton for payment, amounted to sucn an acquiescence 
on her part as to preclude her from now treating the 
trustees, or either of them, as guilty of a wilful or any 
breach of trust in the matter. 

Mr, Wickens was for Mr. Tatham, the other trustee 
of the settlement. 

Mr, Hanson was for Mr. Cook. 

Stuart, V.C, thought that the conduct of the trus- 
tees in this case, although not perhaps judicious, had 
been perfectly honest and weU intentionea on their part. 
The evidence, however, showed that Captain Adcuson 
had mixed up the trust funds with his own ; and where 
a trustee so aealt with the property of his cestui que trust, 
it was the law of this Court that the cestui que trust 
might, without further investigation, get from the trus- 
tee, having the means of paying it, the whole of the 
trust property.^ Captain Addison had clearly, by his 
exercise of his rights as a landlord, destroyed the 
security to which the plaintiff looked for the repayment 
of the 520/. and interest at the rate of 5/. per cent 
Her receipt of the dividends on the Consols was not such 
an acquiescence in what Captain Addison had done as 
to bind her ; and therefore upon the whole case there 
would be a declaration that Captain Addison must make 
good to the trust estate the sum of 520/^, with interest 
at 5/. per cent, from the time of the loan to the date of 
the decree, and he must pay the costs of this suit. 



Stuart, 
Feb, 



;t,V.C. J 
1. 25. 1 



Re Empire Corporation (Limitkd). 
Re City and County Assxtrancb 
Company (Likitsd.) 



Practice-^ Wmding-up — Liquidator — Adm\ 
Evidence, 

These two companies had formerly amalgamated 
together, and were now being wound up. An applied- 
cation in Chambers for leave to file a bill to anniu tiie 
amalgamation having been refused, it was arranged 
between the liquidators of both companies that, in order 
to avoid the expense of going into^e^idence, the matter 
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should be brought before the Court upon a statemect of 
facts agreed to by both the liquidators. Accordingly, 
two applications by way of motion upon adjourned 
summonses were now made ; one on behalf of the liqui- 
dator of the City and County to set aside the amal- 
gamation ; the other on behalf of the liquidator of the 
Empire, to' settle upon its list of contributories certain 
persons who had become shareholders in the City and 
County in consequence of the amalgamation. 

Mr. De Gex and Mr. HenshaWfloi the liquidator of 
the City and County, were stopped by 

Stxtabt, y.C; who said that, inasmuch as liquidators 
were only representatives of the shareholders and con- 
tributories, questions of this sort should not be tried 
upon admissions, but the facts ehould be regularly 
-proved and brought before the Court by affidavit. 

Mr, Dickinson and Mr, Brookabank for the liquidator 
of the Empire. 

Mr. Oreene and Mr, Cracknatt for the alleged con 
tributories. 

Mr, Viiliers for other parties. 



Mr. Karslake in reply* 

Stuabt, V.C, said that the order now asked for threw 
no difficulty upon, but rather assisted the plaintilT, ai^ 
did not expose the wife to anything^ she ouffht hot legi- 
timately to be exposed to, and considering tnat the hus- 
band had a right to be relieved from the consequences of 
a contempt of his wife, which he was powerleaa to 
prevent, made an order in terms of the notice of motion 
without requiring previous service thereof upon the wife, 
and gave liberty to the plaintiff to serve Mrs. Carnegie 
in France with the order and with office copies of all or 
such part of the proceedings in the suit as ne might be 
advised. 



h GiBBiNS r. Etbek. 



^r^riH— -HopB. 



Hope v. Cabnsgib. 



JVacHoe — AdminidraUon Smt — Htuhand and Wife De- 
fendanis — Contempt by Wife — Separate Appearance of 
Husband — Notice of Motion* 

Mr. Adrian Hope having died possessed of considerable 
real and personal estate both m this country and in 
Holland, a suit was instituted for the administration of 
his estate, to which his daughter, Mrs. Carnegie, and her 
husband, Admiral Carnegie, were defendants, and ap- 
. peared in the usual manner, but no answer was required 
from or put in by them, and a decree was made in the 
suit. After this decree, Mrs. Carnegie instituted pro- 
ceedings in Holland with reference to the property there, 
making use of her husband's name for the purpose ) and 
an injunction was, on June 26 last, granted on the appli- 
cation of the plaintiff in these suits, to restrain both 
Admiral and Mrs. Carnegie from continuing those pro- 
ceedings. A motion to commit both these defendants 
for disobedience of this injunction was made on behalf of 
the plaintifi on December 3 last, but it appearing that 
Mrs. Came^e was living apart from her nusband and 
out of the jui-ifldiction of the Court, and that Admiral 
Carnegie disavowed the Dutch suit, and had done all in 
his power to obey the order of this Court, the Vice- 
Chancellob, as no order had been obtained for the 
separate appearance of the wife, who had alone been 

guilty of the contempt, refused the motion, and gave 
berty to the plaintiff, or any or either of the defendants, 
to make such . application as might be advised, to obtain 
the separate appearance of Mrs. Carnegie. 

Mr, Karslake and Mr. Waller now moved on behalf 
of Admiral Carnegie that the defendant Louisa Al- 
bertine, his wife, might be ordered to appear separately 
from him in all further proceedings in this suit, and that 
he might not be in any manner responsible for any 
neglect or refusal by or on the part of his said wife in 
relation to such proceedings or any of them, or liable to 
any attachment or process in consequence of such neglect 
or refusals. 

Mr. DickiMon and Mr. O, W. HemmiftOf for the 
plaintiff, opposed the motion, on the ground that it was 
irregular and ought to have been made upon notice to 
Mrs, Camepie, which had not been Riven. 



Mauns, V.C. 1 i 
Feb. 16, 17, 24. r 
Specific and Haiduary Devisee, Payment of Mortgage 

Debt by— Estate by Curtesy— Bankruptcy of Husband 

— Assignees, 

In this suit a auestion arose between the devisee of 
an estate specifically devised and the devisee of a moiety 
of the testator's residuary real estate, as to the pav- 
ment of a mortgage debt secured on both estates ; the 
specific devisee contending that the testator, by de- 
vising part of the mortgaged estate as ' residue,' had 
impliedly charged such estate with payment of the 
debt in exoneration of that which was specifically 
devised. A further question was raised as to whether 
the assignees of a bankrupt, who had become entitled 
to an estate by the curtesy, but whose wife had not 
been entitled in possession until after the husband had 
obtained his certificate, could now claim the benefit of 
such estate ; the contention being on the one side that 
such an interest passed to the assignees as being 
inchoate at the time of the bankrupt's^ discbarge, 
and having since ripened into absolute possession ; on the 
other side, that the mere expectancy of an interest to be 
created only by operation or law could not be regarded 
as a transmissiole interest. 

Mr. Cotton and Mr. Crossley for the plaintiff. 

Mr. Glasse, Mr. De Gex, Mr. J. H. Palmer, Mr. 
Osborne, Mr. Shebbeare, Mr. A. E. Miller, Mr. O. Mor- 
gan, and Mr. Dryden for the several defendants. 

Malins, V.C, held (1) that the residuary devise being 
still specific {Hensman v. Fi-yer, 37 Law J. Rep. (n.s.) 
Chanc 97) the devisee of the specific estate could not 
be in a better position than the residuary devisee, there- 
fore the mort^a^e debt must be borne rateably oy each 
estate comprised in the security; (2) that until the 
estate which was subject to the curtesy had become 
vested in the wife in possession, the husband had no in- 
terest which could pass to his assignees. 



Maliks, V.C. r 
March 1. i 



Be The Cheltenham anb Swaksba 
Railway Cabbiagb and Waggon 

COMBANY (LllilTED). 



Conten^pt of Court — Publication without Comment of 
Statements contained in the Petition for Winding-t^ a 
Joint-Stock Company pending the Hearing of the Peti- 
tion in Court — Costs, 

This was a motion to commit the printers and pub- 
lishers of the Bristol Daily Times and Mirror for 
publishing statements contained in a petition for 
winding-up the above company. The petition, which 
contained grave charges of fraud and nasconduct against 
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the directora, waa presented by a shareholder on the 11th 
lilt., but had not yet come on for hearing. The whole 
petition (with the exception of one paragraph stating 
the number of shares held by the petitioner) was printed 
in the Bristol Daily Times of February 26, without any 
comment beyond a short preface narrating the fact of its 
presentation in this Court, &c. 

The parties submitting by their counsel, and undertak- 
ing not to repeat the offence, 

Mr, Cotton and Mr, Millar, for the respondents to the 
petition, did not press for a committal, but claimed costs 
of the motion. 

Mr, Glasse and Mr, Righy, contra, contended that 
the petition was in fact a public document, being ac- 
cessible to all creditors and contributories of the com- 
pany; that its publication without comment was 
innocent, and did not bring the parties within the juris- 
diction of the Court. They distinguished the case 
from Daw v. Eley, 38 Law J. Rep. (N.s.) Chanc. 113, 
8.C. 7 L. R Eq. 49 j and Tichbome v. Mostyn, 7 L. R. 
Eq. 55. 

Malins, V.C, referring to the general rule as laid 
down by Lord Hardwicke (2 Atkyns, 469), held that 
the effect of the publication of the ex parte statements 
contained in the petition must be to 'prejudice the 
minds of the public against the parties concerned.* The 
respondents, therefore, were entitled to the protection of 
the Court pending the final hearing of the petition) and 
they must have their costs of the present motion. 



''*Feb!'27i^'}Hn:i^''-HiBBiT. 

PrwUce — Evidence taken ' de bene esse * — Hight to Bead 
Depositions in a Concurrent Suit, 

Adjourned summons taken out by Sarah Angus Hay 
that the depositions of James Hay, taken before one of 
the examiners of the Court in the suit of Hay v. HiU, 
might be read as eyidence on the part of S. A. IJay, and 
be treated as if taken in the alrove suit HUl v. Hihbit 

This suit Hill v. Hibbit was for the administration of 
the estate of John Wight, intestate, the object of it 
being to discover who were his heirs and next of 
kin. The bill was filed March 13, 1868. The 
usual administration decree was made July 30, 1868, 
but was not drawn up till November 1868. Miss 
Hay, who claimed as one of the heirs at law and next 
of kin of the intestate, was not a party to this suit, 
and in order to have the evidence of her father James 
Hay, who was very old and infirm, taken de bene esse 
in support of her claim, it became necessary for her in 
November 1868 to institute the suit of Hay y. HUl also 
for the administration of the intestate*s estate. The 
examination of James Hay was accordingly taken de 
bene esse in this last suit before one of the examiners on 
Miss Hay's behalf, and on such examination he had been 
cross-examined by the'plaintiff in HUl y. Hibbit, 

Mr, Waller, in support of the application, stated that 
if it were refused the same witnees would have to be 



again examined and cross-examined by the same parties 
on precisely the same points. 

Mr. Bedwell, for the plaintiff in Hill v. Hibbit, was 
not called upon. 

James, V.C., said he had no jurisdiction to grant the 
application. 

Injunction — Restrictive Covenant in Lease^ Sublessee — 
Notice — Sale of Spirituous Liquors — Evidence — Affl- 
davit of cO'Defendant, 

Cause. In April 1854 the plaintiff, and another whose 
estate subsequently became vested in the plaintiff, in 
consideration of a rent-charge, granted to the defendant 
Slater and three others, in fee, a piece of land 
and buildings adjoining the New Market Place, * 
Blackburn. The indenture of grant contained a joint 
and several covenant by the grantees, their heirs, exe- 
cutors, and administrators, not to use, or permit to be 
used, the premises for a public-house, or for the sale of 
spirituous liquors. In 1868, under a deed of partition, 
the defendant Slater became solely entitled, subject to 




yearly tenant, carrying 
of grocer and cheesemonger. Bj indenture of lease 
dated November 1862 Slater let this house and shop to 
Sefton for twenty-one years. In 1865 Sefton was ap- 
pointed agent to Messrs. Gilbey, of London, wine mer- 
chants, and as such agent exposed for sale and sold on 
the premises spirituous liquors in bottles, but not for 
consumption on the premises, nor in quantities of less 
than a reputed quart* In March 1868 the plaintiff filed 
his bill to restrain the defendants from seUing, or per- 
mitting to be sold, spirituous liquors on the premises, in 
breach of the covenant in the deed of grant. The 
lease to Sefton did not refer to the said covenant, and 
Sefton by his answer alleged he had had no notice 
thereof. The plaintiff, to prove he had actual notice of 
the said covenant at the time of taking the lease, 
claimed to be entitled to read against him an affidavit 
filed on behalf of his co-defendant. Slater. 

Mr, Kay and Mr. Renshaw for the plaintiff. 

Mr, Druce and Mr, Simmonds for the defendant 
Sefton. 

Mr, Amphlett and Mr, Rmodiffe for the defendant 
Slater. 

James, V.C, said he was not prepared to hold that 

Slaintiff could, without notice, read the affidavit of one 
efendant against his co-defendant. But it was not 
necessary here to prove that defendant Sefton had actual 
notice of the covenant. On the authority of Wilson v. 
Hart, 85 Law J. Rep. Chanc. 569, a lessee who did not 
inquire into the title of his lessor was bound by con- 
structive notice of a restrictive covenant like this. The 
sale of spirits in bottles clearly came within the words 
of the covenant. He must grant the injunction. 
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Cbispin V, CincAHo, 



Order an Unmeeesrful Defendant io Pay Pimn^'$ CosU 
as Taxed — SeauestraHon — Stock in Booke ef^Bank of 
England in liefendant's Name — Potoer of Court to 
Order Bank to Pay over Dividends^l & 2 Vict, 
c. 110. 

Madame Doglioni, the unsuccessful defendant in a 
testamentanr suit, was condemned in the costs of the 

Slaintiff. She appealed to the House of Lords, and 
ied pending the appeal. It was prosecuted by Cumano, 
her executor, and was dismissed. Orders for the pay- 
ment of the amount of costs as taxed were made on 
Cumano. ^ He was out of the jurisdiction, and a writ of 
sequestration was granted. There was a large sum of 
stock standing in his name in the books of the Bank of 
England, and it apjpeared from the affidavit that he held 
it as executor of Madame Doglioni, the original defend- 
ant in the suit. 

Dr, Deane (Deacon with him) moved the Court 
(Feb. 2), on behalf of the sequestrators, to make an order 
upon the Bank of England to pay into Court the divi- 
dends in their hands upon the stock in question, in order 
that the amount might be made available for payment 
of the plaintiff's costs. 

Dr. Soinks (Bussell with him) opposed the application 
on behalf of Cumano. 

W, WiUiama {Kekewich with him), for the Bank of 
Exigland, neither assented to nor objected to the order. 

Sir J. P. WiLDB, after holding that the decision in 
Pratt V. BuU was conclusive of the fact that the Court 
of Probate does not possess the additional powers and 
authority indirectly conferred upon Courts of Equity, for 
the enforcing of their orders, by 1 & 2 Vict. c. 110, 
continued: In these circumstances the question is 
whether the Court has power to make the order. It 
will not be right, even in the furtherance of justice, to 
assume a power which the Court does not possess. And 
the limits of the powers which it does possess must be 
found in the powers hitherto exercised by the Courts of 
Equity in this direction. The only semblance of a 
direct authority produced in &vour of the proposed 
order is the case of WiUon v. Mttealfcy 1 Beavan, 269. 
But in that case the third person upon whom the order 
was asked to be made was a consenting party to it. The 
question, therefore, arises whether an adverse order has , 
ever hitherto been made by a Court of Equity on a 
third person, to pay over to a creditor money which he 
owes to the debtor. I cannot find that it has, and I 
must therefore, with much reluctance, refuse to make 
such an order. 



Feb ^16 23 f '^'* ^^ Goods of J. S. Swinpobd. 

Testamentary Paper — Execution — Signature not made or 
acknowledged in Presence of Witnesses. 

*' The deceased duly executed a will, and on the back of 
it wrote a codicil. The attestation clause was in the 



usual form, except that it did not state that the wit- 
nesses signed in the presence of the testator ; but the 
attesting witnesses could not say whether the testator 
signed his name in their 'presence, or that his signature 
was there when they signed ; and nothing was said at 
the time as to the character of the paper. 

Dr. Tristram moved for probate of the will and 
codicil, and referred to GwiUim v. GfwiiUm (S 8w. 8c Tr. 
200, 29 Law J. Rep. (n.s.) Pr. M. & A. 81), VimUoombe 
V. Butler (8 Sw. & Tr. 680, 34 Law J. Rep. (n.s.) Pr. 
M. & A. 18). 

Sir J. P. WILDS thouffht that the circumstances did 
not come up to the oecided cases. He accordingly 
refused probate of the codicil, but intimated that the 
parties might propomid it if they thought fit. 

Feb?^ I Jn «Ae Goods of Ajsdsbw Rubsbll. 

Executor Benouncing — Grant of Administration as At- 
torney to Benouncing Exeador — Bale 60 — ^20 4* 21 
Vict. c. 77, s. 79— Practice. 

The deceased died domiciled in Australia, leaving a 
will and two codicils, in which he appointed Inglis, 
Taylor, Fiskin, Lamach, and Moore his executors. On 
the renunciation of Inglis, Moore, and Lamach, probate 
was granted to Taylor and Fiskin by the Superior Court 
of the Colony of Victoria ; and exempliiied copies of 
the will and codicils, together with a power of attorney 
authorising him to take out administration on their be- 
half, were forwarded by Taylor and Fiakin to Lamach, 
who was resident in London. 

C. A. Middleton moved for letters of administration 
(with the will and codicils annexed) to Lamach, as at- 
torney for the executors. He referred to Rule 50, and 
section 79 of the Court of Probate Act 1867. 

Sir J. P. Wilde held that Rule 60 did not apply to 
such a case, and granted the application ; but required 
that Lamach should file a fresh and definite renunciation, 
which should beyond all question strip him of the cha- 
racter of executor, and bring him within the operation 
of section 79 of the Probate Act. 



s.ii 



Divorce and 
Matrimonial Causes. }• Geobqe v. Geoege. 
Feb. 23. 

Dissolution of Marriage on Wife^s Petition — Bights of 
Husband m Wife*s Freehold Estate after Divorce — 
Annuity to Wife Secured on her Property — Jh'actice. 

The wife obtained a decree nisi for dissolution of the 
marringe on the ground of cruelty and adultery. During 
the coverture she inherited a small estate of freehold, 
the rents of which, amounting to 30/. a year, the hus- 
band (the respondent) continued to receive. 

Indtsnoick, for the petitioner, in moving for the decree 
absolute, asked the Court to declare that Uie respondent's 
rights in the petitioner's property lud^ceased Vv virtue 
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of the divorce ; or, if the Court were unwilling to pro- 
nounce such a judgment, to order the respondent to 
settle on the petitioner an annuity equivalent to the 
rent of the property, and to secure it on the property. 

Priichard, for the respondent, contra. 

The Judgb-Ordinabt declined to pronounce any 
judgment in the matter, inasmuch as the decision of the 



Court could in no way bind the property ; but ordered 
the resDondent to pay to the petitioner an annuity of 
30i., ana to secure it on the property — the order to state 
that the wife's rights to the property (whatever they 
were) were reserved, and the annuity to cease in the 
event of her becoming entitled to tne property as a 
feme sole. 



Pt0^ Court 0f ^bmirallg. 



'"SS,?r}T" ROTAL OHABIEB. 

Dama^^CompulKry PUotoffe—Piht akns to Blame-- 
Costs. 

This was a cause of damage in respect of a collision 
which took place between tne schooner Royal Charter 
and the brig Clarinda, about 2 o'clock in the afternoon 
of October 29 last The cause was instituted in the 
sum of 600L, and to save expense the parties had agreed 

rtn a special casoj firom the facts in which it appeared 
t the Clarinda was at anch(», and it was admitted 
that no blame attached to her, and that the schooner 
had a pilot on board whom her owners were oompdled 
to take. The sole question at issue between the parties 
was whether or not the pilot was alone to blame for the 
collision. 

Dr. Deane and S. C, Clarksan appeared for the 
plaintiff, the owner of the Clarinda; ana 

BuU and Hitchard for the defendant, the owner of the 
Koyal Charter. 

The cause was heard on the 10th, and the learned 
judge held that the pilot was alone to blame. The 
ovrner of the Clarinda was, therefore, held not entitled 
to recover. 

Butt and Fritchard moved to condemn the plaintiff in 
costs. The owner of the Royal Charter had confined 
his defence to one issue, and bad succeeded upon that, 
and therefore ought to have his costs. Though the 
Court usually gives no costs when the pilot is held to be 
alone to blame, the late learned judge m one case stated 
that if no other issue were raised except whether the 
pilot was alone to blame,, and that issue were found in 
favour of the defendant, he would give costs, and he did 



80 in a subsequent case. The Batavier, 10 Jur. 204 
Notes of Casesy 356; the Castor, 6 Law J. Rep. (n.s.) 
106. 

Dr. Deane and S. C. Clarfuon contra. The result of 
such an issue depended so entirely upon facts within 
the knowledge of the defendant that the plaintiff 
ought to be Entitled to have the facta investigated 
without liability to pay the costs of the other side. 
Without any such liability the hardship would be suffi- 
cient that the owner of a vessel having suffered damage 
from no fault of his own should, nevertheless, be unable 
to obtain redress. 

Cw. ad9. vult. 

Sir R. PHrLLiMOBE,— -The owner of the Royal 
Charter admitted that that vessel was the wrongdoer, 
and pleaded that she was under the direction of a pilot^ 
who by compulsion of law was at the time of the colli- 
sion in charge of her. The Clarinda replied in effect 
that the master and crew of the Royal Charter did not 
obey the orders of the pilot, and that the coUiaion was 
caused by such disobedience. The defandant asked for 
costs, on the ground that he bad admitted from the first 
that his vessel was the wrongdoer. The counsel for the 
Clarinda contended that costs ought not to be given, 
principally on the ground that it was impossible to know 
before the trial what was done on board the Royal 
Charter. The plaintiff, however, in this case produced 
as his witness the pilot of the defendant's vessel, and, 
considering all the circumstances of the case and the 
present state of the law with respect to compulsory 
pilotage, the Court was of opinion that the detendant 
was entitled to his costs. 

Decreejicoare^ll/^ 
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CHAKCEBT. 

CoimxpT OF CousT. — The solicitor of a defendant wrote 
anonymouB letters to a newspaper, impeaching the novelty 
and Qsefiilness of a patent claimed by the plaintiff, and the 
subject of the suit It was ordered that the solicitor should 
be committed for contempt of Court ; the order not to be 
enforced if he inserted an apology in the newspaper and paid 
the costs' of the motion. — Daw v. Eley, 38 Law J. Rep. Chanc. 
118. 

Semble— By publishing controyersial letters in reply, or 
^ delay, plaintiff would have lost his right to complain. — 

Ck>FTBiOHT.— The registration of a book at Stationers* Hall, 
under the Copyright Act, 5 & 6 Vict c 45, is not good unless 
the entry state the day on which the first publication took 
place, as well as the month and year. Therefore, where a 
plaintiff sued to restrain an infringement of his copyright in 
a book, having registered the monUi and year of first publi- 
cation, but without specifying the day, his bill was dismissed 
with costs. — Jiiaihieson v. Sarrod, 38 Law J. Eep. Chanc. 
189. 

EnDEKCB. — B., a person of loose and drunken habits, had 
for many years liyed on friendly terms and in constant com- 
munication with his relations, by whom he was chiefly sup- 
ported, his only other source of income beiug the dividends 
of 1,000/., to which he was entitled for life, and the half- 
yearly payment of which he regularly demanded so soon as 
It became due. He was last seen on August 12, 1860, being 
then in an abject and almost dying condition, and had never 
since been heard of. Held, that his non-application for the 
half-yearly dividend, which became payable m October 1860, 
taken in comunction with the other circumstances of the 
case, was sufficient evidence to raise the presumption of his 
death before November 14 in that year.— /n re Beamei/s 
TVust, 88 Law J. Bep. Chanc. 169. 

SouciTOB AND CuBMT. — ^Ab assignment for the benefit of 
creditors under the Bankruptcy Act, 1861, vests the property 
of the assignor in the trustees of the deed, as completely as 
his actual bankruptcy would haye vested it in his assignees. 
Therefore such assignor is an unnecessary party to a suit for 
the specific performance of a contract enteied into by him 
befoxe the assignment. And, though the execution of the 
assignment amounts to an implied authority to the assignee 
to use the assi^or^s name for all necessary purposes, yet 
where the solicitor of the assignee unnecessarily joined the 
assignor as co-plaintiff with the assignee in such a suit as 
above mentioned, an application to remove his name was 
acceded to, and the solicitor was ordered to pay the costs.— 
FenUm v. the Queen's Ferry Wire Bope Co,, 38 Law J. Rep. 
Chanc. 186. ^ 



OOIOCOK LAW. 
Ancizmt Lights. — The right to licht may be acquired by 
Actual enjoyment thereof under the Prescription Act (2 & 3 
Wm. IV. c. 71), s. 3, the house having been structurally 
complete, the fioors laid and the windows put in for a period 
of more than twenty years, although the internal fittings 
had not been completed, nor the house put in a state fit for 
habitation, nor in fact inhabited until a period within twenty 
j^Bra,—Courtauld v. Legh, 88 Law J. Rep. Exch. 46. 



Attobkbt. — The lien of an attorney for costs is confined 
to cases where there are fruits of the litigation actually 
acquired, such as a clean verdict or a judgment or an ac- 
knowledgment of a debt ; but the Court will not interfere to 
cause it to attach where, after verdict and before judgment^ a 
rule for a new trial has been obtained, so as to prevent a 
settlement of the action between the parties, without prior 
satisfaction of the attorney's costs. — SkUlivan y. Pearson, 38 
Law J. Rep. Q.B. 65. 

Bamkbxtptct. — Defendants accepted certain bills for J. & 
Co., who undertook to provide funds before maturity, and, as 
collateral security, deposited with defendants ^oods and bills, 
which bills were indorsed by J. & Co. to defendants, and 
became due on the same day as the said acceptances of de- 
fendants. Before that day J. & Co. were adjudged bankrupts, 
having previously given their assent to the sale of the goods 
and to defendants receiving the proceeds. The bills which 
had been deposited as sucn collateral security were paid at 
maturity, and these, together with the proceeds of the sale 
of the goods, left a balance after providing for the said ac- 
ceptances of defendants for securing whidh the deposit had 
been so made. In an action for such balance by plaintiA 
who were assignees in bankruptcy of J. & Co., — ^Held, that, 
as regards the proceeds of the sale of the goods, the bankrupts 
had given credit to defendants within the meaning of the 
mutiuJ credit clause of the Bankrupt Act, 12 & 13 Vict. c. 
106, s. 171, but that as regards the money received from the 
bills which had been so depomted as collateral security, no 
such ^credit had been given, and therefore defendants wore 
not entitled to retain such last-mentioned money against a 
sum due to them from estate of the bankrupts. — AaUey v. 
Gumey, 38 Law J. Rep. CJ^. 111. 

Pabluxxkt. — A. occujned exclusively and as sole tenant 
rooms in a dwelling-house, which were not so severed ftom. 
the rest of the buuding as to constitute a house. A. gaye 
notice to the overseers that he occupied a part of the dwell- 
ing-house, and that he claimed to be rated for the same to 
the relief of the poor, and the overseers thereupon entered 
his name in the rate-book jointly with the other occupiers of 
the dwelling-house, but no separate rating was made wi^ 
reference to A. Held, that it not appearing that the part of 
the house which A. occupied was separately rated, A. was 
not the occupier of a dwelling-hotise withiiig the meaning of 
the Representation of the People Act 1867 (30 & 31 Vict 
e. 102. s. %\).^Cwthbert8m y. Hmne, 38 Law J. Rep. 
CJ». 109. 

Vbndob axd Puschasxb. — ^Property described in the con- 
ditions of sale as a freehold residence was purchased at a sale 
by private contract. One of the terms of these conditions 
was, * the abstract of title will commence with a conveyance, 
dated April 17) I860, and no purchaser shall inyestigate or 
take any objection in respect of the title prior to the com- 
mencement of the abstract.' The deed in question conveyed 
the property in fee subject to the covenants and conditions in 
a deed of 1850. What these covenants and conditions were 
did nut appear. — Held, that the defendants had not deduced 
a title to the property in compliance with their contract^ as 
they were bound notwithstanding the conditions to show that 
a clear freehold title passed by the conveyance of 1860. — . 
Phrnips y. Calddeuffh, 38 Law J. Rep. Q.B. 68. 
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^ MANSt 1), HoBlNSOir. 



LoiBMSmmaaB, 
Maffch6. 

Interpleader — Payment wto Court — Inf unction — Under ^ 
taking as to Damages, 

The plainiif! owed the defendants, a finn of so- 
lidtors carrying on business under the style of Robin- 
aouy Webster & Robinson; a sum of 670A for taxed 
coatSy for the payment of which, within twenty-one 
days, the usual order had been made by the Masteb ot 
THE Rolls on December 24, 1868. The defendants 
Robinson and Webster had dissolved partnership some 
time before, and at the date of the above order a suit for 
the settiement of the partnership accounts was pending 
between them, and each of them nad demanded payment 
to himself of the 670^ Under these circumstances the 
plaintiff had filed an interpleader bill, oifeiing to pay the 
amount into Court, and praying for an injunction. On 
the matter coming on on motion, the defendant Webster 
op]>08ed it m toto, on the ground that the plaintiff was 
acting in collusion with Robinson^ 



allegation by a long affidavit, to which the p] 
one in reply. 

Maliks, V.C., made no order on the motion, the de- 
fendant Webster undertaking not to enforce the order of 
the Master of the Rolls until March 9 inst, in order 
to afford the defendant Robinson time to move in the suit 
of BMnson v. Wehder for an injunction if he should be 
advised so to do. 

VOL. IT, 



From thb order the i 

Mr. John Pearson ana Mr, Cfurrey for the appellants. 

Mr. Qlasse and Mr, Townsend for the respondents. 

Their Lobdbhipb were of opinion that the plaintiff 
was entitled to the usual order for payment of the money 
into Court, and for an injunction, on nis living the usual 
undertaking as to damages. They therefore cUschaiged 
the order of the YiGB-UHAircELLOB. 



LoEBs JusnoBS. 
March 6. 



i White 



V. Hebbioe. 



Ward of Court^Married Womanr^SetUemenl. 

The question in this appeal was whether the Court 
would, contrary to the wishes of the parties, settle a 
small sum of aoout 150/., which was in Court, oelonging 
to a married woman, who had been a ward of Court, but 
had married shortly after coming of age. The Master 
OF THE Rolls had refused to allow it to be paid out on 
the petition of the lady presented by her next friend. 

Mr, Speed for the appellant. 

Mr, Campbell, for the husband, appeared to consent to 
the fund being paid to his wife. 

Their Lordships thought that the lady ought to be 
examined by the Court, but intimated their intention to 
pay the money to her if she appeared and, being exa- 
mined separately, desired it 
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BuUdingfor PubUc Purposes— Sale by Order of Court, 

The plainti£f had as contractor erected a drilling hall 
for a Volunteer Kifle Corps, of which the defendant was 
commanding officer, and m a former suit between the 
same parties he had obtained a decree ffiving him a lien 
on the property for the sum due to him. This was a 
bill to enforce that lien by sale. 

Mr, Jessel and Mr, Kekewich for the plaintiff. 

Mr. Southgate and Mr, Sinmsofiy for the defendant, 
argued on the authority of Darke v, WiUiamsoH, 35 
Bea. 622, that the property being for public purposes 
could not be sold. 

The Master of the Rolls held that the case dted 
did not apply, for there a lien upon the deeds only was 
giyen. In the former suit between the present parties, 
the intenjion was to ffiye by the decree a lien which 
could be enforced by sale. 



LoBD RoMiLLT, M.R \ Dabe Vallet Railway Co. 
March 8. J v, Rts. 

Lands Clauses Consolidation Act, 1845, s. 28. 

The Dare Valley Railway had taken some land from 
the defendant, the price of which had been settled by 
arbitration. Upon motion by the defendant V.C. GiF- 
PAKD (87 Law J. Rep. (n.s.) Chanc. 719) made an 
order referring the matter back to the same arbitrator, 
putting the defendant on terms not to claim more than 5s. 
for su^ace damage. This order was neyer acted on, but 
after more than tiiree months had expired the defendant 
took proceedings to haye the yalue assessed by a jury. 
This was a bill to restrain his doing so, which was de- 
murred to. 

Mr, BaggaUay and Mr, Freeling for the demurrer. 

Mr. Southgate and Mr, Field, for the bill, contended 
that as the defendant had taken no further proceedings 
to amend the award, it stood as originally madei a final 
award. 

The Master op pfH|E Rolls held that the effect of the 
reference back was to set aside the award as it stood, and 
nothing haying b^n' done in the matter during three 
months, the^defeMant had a right to get the yalue of his 
interest asseissed by a jury''. The demurrer was allowed. 



LoBD RoHiLLT, M.R.IjRtf Langhak Hotel Cox- 
March 8. J ' PAJBTX.. 

Voluntary Winding^up^-Joini' Liquidators — Bemu- 
neration. 

Two liquidators had been appointed in the yoluntary 
winding-up of the aboye company. The winding-up was 
continued and completed under the superyision of the 
Court J and the parties haying submitted; to the juris- 
diction for tbat purpose, the chief clerk settlea the 
amount of remuneration to be paid to t£ie liquidators. 
One of them took out a summons to apportion this 
between them. 

Mr, Jessel fmd Mr.Oraham Hastings, for the ijpplicant, 
said that as the Court had determined that liquidators 
were to be paid as between themselyes and the company, 
according to the time expended by them on the business 
• of the wmdinj^up. the same rule ought to be *api)lied 
between the liquidators. "**" 



Mr. Southgate and Mr. Baldwin Smith, contra, were not 
called on. 

The Master ot the Rolls refused to make any 
order, as the diyision of the remimeration between them 
was a matter to be settled by themselyes, they being in 
the position of partners. If they had no agreement as to 
their proportions, the remuneration was to be diyided 
equally. 

Power €f Appointment — Defective Execution — Convermn 
—Lands Clauses Consolidation Act, 1845. 

A railway company had taken lands of the testator in 
this matter, part of which belonged to him absolutely, 
and oyer the other part he had a power of appointment 
by deed. He agreed with the company that the price 
snould be fixed by two arbitrators, who undertook to 
make an award. On his death, before completion of the 
contrac^ the question arose whether there nad been such 
a defectiye execution of the power as the Court would 
assist, and consequent conyersion of the property. 

Mr. JF)isher' for those taking in default of appoint- 
ment. 

Mr, Jackson contra. 

Mr, Droop for the company. 

The Master of the Rolls said that the test was, 
whether there was such a contract as the company could 
haye enforced against the testator, and that there was in 
this case. The Court would, therefore, assist the 
execution of the power. 



Stuabt, V.C. 
March 6. 



. WoLPP V. Vakdebzbe. 



Mortgagee in Possession, Sale by — Misstatement m PoKi- 
culars — Loss on Sale—Form of Decree. 

F. E. Tucker mortgaged a brewery and a tap to the 
defendant. Default was made, and the mortgajp;or be- 
coming embarrassed in circumstances, the de^ndant 
took possession. On September 13, 1866, the mort- 
gagor was adjudicated bankrupt; and on the 20th of 
that month the defendant sold the property by auction 
under particulars of sale which descnbed the tap as let 
at 160/. per annum. The plaintiff was appointed credi- 
tors' assignee on October 10, and filed tnis bill against 
the defendant, stating amongst other thinn that the tap 
was in fact let at 182/. per annum, and audng that the 
accounts of the defendant might be opened, and an ac- 
count taken against him, charging him inter aUa widi 
any loss upon the sale by reason of any misstatement 
in the particulars. Much eyidence was produced ; and 
it appeared that, there being some uncertainty as to the 
actual tenancies of the property, the mortgagee's auc- 
tioneer, prior to the sale, inquired of the tenant of the 
tap, who stated his rent at 150/., but refused to produce 
the agreement under which he held ; and that uie auc- 
tioneer made no inquiry of the solicitor who prepared 
the agreement, nor was any inquiry made of the mort- 
gagor. 

Mr, Serjeant Sargood and Mr, Ince for tiie plaintiff. 

Mr. Dickinson and 3ir. H, M, Jackson for the de- 
fendant. 

The case of M<miatt y. The Anchor, ^., 80 Law J. 
Rep. (k.s.) Chanc. 571, was referred to in the argn- 
menta. 
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Stuabt, V.C; after stating that this -was a case in 
wLich great care and drcumapection was necessary on 
the part of the mortva^e^ who was sellmg the property 
of o&ers as well as of himself^ and that when a mortgagee 
failed in any proper precaution he was liable as for wil- 
ful neglect and default, made the following decree : — 
* It appearing that; haying regard to the pt^culais of 
sale and the course pursued in offering the said brewery 
and premises for sale on Sept. 20, 18w. as in the plead- 
ings mentioned, the same was not sold under circum- 
stances calculated to produce the best price that could 
reasonably be obtained, order that the chief clerk do 
ascertain and state whether the money produced by the 
said sale was a fur and proner price, and more or less 
than would have been fixed for a reserved price in case 
the said brewery, plant, and premises had been sold 
under a decree of this Court ; and in taking the accounts 
bereinafter directed the defendant is to be charged with 
so much as the chief clerk shall ascertain and state that 
the price for which the same was sold is less than would 
bave been fixed for such reserved bidding as aforesaid. 
Usual accounts against defendant as mortgae:ee in pos- 
session. Tax the costs of the plamtifi of so much of 
the suit as relates to the question whether the defendant 
should be charged with any loss accrued upon the sale 
of the said mortgaged nremises, and reserve the question 
as to the payment of tne said costs. Tax the aefend- 
ant*s costs of the rest of this suit, and order that in 
takinff the accounts hereby directed such last-mentioned 
costs oe charged against tne plaintiff. Adjourn further 
consideration.' fns HovoTm added that the foim of the 
decree in Marriott v. Th0 Anchor, where the mortgagee 
was charged with the value of the ship at the time he 
took possession, was very unusuaL 



^^%J-^-}makriott v. Abbll. 

WiU, Cotutmction of-^* SurvivorM or Survivor* — Death 
of all Legatees before Period of Diitribution — Divetting 



A testator gave all his property upon trust, after con- 
version, to invest and pay the income to Martha Barton 
for life, and after her death to transfer the whole fund 
to five persons therein named in e^ual shares; their 
interests to be vested at the time of his decease. 

Rj a codicil reciting the above gift, the testator 
directed his trustees to transfer the fund, after Martha 
Barton's death, not only to the five persons named in 
the will, but also to three others, in equal shares, vtith a 
declaration that, in case of the deatn of any of them 
before the death of Martha Barton, * the share or shares 
of him, her, or them so dving shall go to the survivors 
or survivor of them equalljT; share and share alike.' 

The eight legatees survived the testator, but all of 
them predeceased Martha Barton; 4he question now 
was, wno became entitled at her death under the gift in 
remainder. 

Mr, Cadman Jones, for the representatives of the last 
survivor, relied on Crotoder v. l^one, 8 Russell, 217, and 
argued that the word survivor must be taken in its 
natural sense with reference to the survivorship of the 
legatees inter se. 

Mr, Chitty, Mr, TT. Barber, Mr. Herbert Smith, and 
Mr, jRodweU for other claimants. 

Malins, y.C, held that all the legatees having died 
in the lifetime of the tenant for life, the divesting clause 
ceased to operate, and the representatives of each 



legatee were entitled to the original giffe of one-eighth 
share m the fund. His HoFors doubted the antliority 
of the decision in Crowder v. Stone. 



Malins. V.C.I Gk>0D70Bj) V. Thb SionEHouaB Airs 
March 3. J Nail0wobth Raxlwat Co. 

BaUtoay Companies — Specpic Performance^ Iho'chase of 
Zona— Parties, 

This was an ordinary vendor's suit for specific per- 
formance of an agreement by the above railway com- 
pany to purchase certain lands. The only point raised 
was whether the Midland Railway Company, who since 
the date of the agreement had acquired Parliamentary 
powers for working the line, and were now in actual 
possession of the land in question, were properly made 
defendants to the suit. 

Mr. J. Pearson and Mr, Fry appeared for the plain- 
tiffs. 

Mr, Olasse and Mr. Whterbotham for the Stonehouse 
Railway Company. 

Mr. Coetontaid Mr. Speed, for the Midland Railway 
Company, claimed their costs, and contended upon prin- 
ciple that they were imnecessary parties to the suit, not 
having been parties to the contract which the bill sought 
to entorce. In practice it had become an onerous bur- 
den upon the main lines of railway in the kingdom to 
be brought into Court merely as formal parties to suits 
of this description. 

Maliks, V.C, held that the Midland Company, being 
in iaict in sole poaseesion of the land under a parlia- 
mentary title, were necessarily parties to this suiL the 
object of which was to restrain their occupation of the 
land in default of pavment of the purchas&-money. His 
Ho90UB fully agreed with the principle of the decisions 
upon this pomt, and was unable to <UBtinguish the pre- 
sent case from the Mid-Hants Railway Cmpany's case, 
37 Law J. Rep. (kj9.) Chanc. 64. 



WiU, Construction ofSubstUuUonary Oift^Death of 
Legatee leaving Iseue^Q) Previous to Hate of WiU^^ 
(2) Previous to Death of Testator. 

Petition under 10 k 11 Vict c. 96. 

Testator George Potter (who died in 1834), by will 
dated August 8, 1830, gave the residue of nis estate 
upon trust for Mizabeth King for life. In the events 
which happened, ' as to one-fourth share thereof for his 
nephews and nieces, the children of his late sister 
Maiy Lamb, in equal shares and proportions as tenants 
in common, and in case of the death of any of his said 
nephews and nieces leaving issue, then he directed that 
such issue should take the share that his, her, or t^eir 
deceased parent would have taken if livin|^.' 

Elizabeth King died in 1866. This petition was pre- 
sented in 1866 to ascertain the rights of the vanous 
parties thereunder, and certain inquiries were then 
ordered. The chief clerk made his certificate, finding 
that Mary Lamb had had twelve children, of whom two 
died without issue before 1830; two died in the lifetime 
of the testator, but their issue could not be found ; three 
were still living ; three died previous to the malnng of 
the testator's will in 1830, leavins^ issue stiH living; 
one died subsequent thereto, but before the testator's 
death in 1834, leaving iasae still living; and one died in 
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1858, subsequent to both events, but before the death of 
the tenants for Ufe, also leaying issue now liying. 

The petition now came on for further hearing, the 
principal question being whether under the above-stated 
clause the issue of any nephew or niece dying (1) before 
the date of the will (2) after the date of the will, but 
before the death of tne testator, could take. 

Mr. W. Peanon for the petitioneT. 

Mr. Mackeson and Mr. J. W. Chilty for respondents. 

The Vicb-Chawcellor declined to follow the de- 
cision of Sir William Grant in Christophenon v. Nayhrj 
1 Mer. 820, and held that the undoubted intention of 
the testator, in favour of the issue of any nenhew or 
niece whether living or not at the date of tne will, 
must be allowed to prevail. He also dissented from 
Stewart v. JoneSf 8 De G. & J. 684, with reference to 
the issue of those who died in the lifetime of the tes- 
tator, but after the date of the will. His Hokottb con- 
sidered that there was no distinction between a bequest 
to a class, with substitution to the issue of such 
members of the class as were dead, and a similar 
bequest to a dass followed bj a gift of the share of any 
deceased parent to his or her issue. 



Jambb, V.C.I Maitlakd v. The Chabtkred Mbbcak- 
March 5. J* ule Baek of India, Lokdon and China 

letter of Credit— Third Personi not Afeeted by Extra- 
neouB Agreement. 

The plaintiifii, a London firm of merchanlay were the 
correspondents of Fletcher & Co^ a Shanghai firm, and 
as sucn they obtained from the National fiank of Scot- 
land letters of credit, which were printed on the maigin 
of a blank bill of ezchanp;e, and authorised Fletcher & Co. 
to fill up the bill for a limited amount, and engaffed that 
the bill should be honoured b^ the drawers, who were 
the London agents of the National Bank, if presented 
tog^ether with the letter of credit within given tune. The 
plainti£b guaranteed that Fletcher & Co. should keep 



the National Bank or Glyn & Co. in funds to meet any 
bill so drawn. By their bill in this cause they alleged 
that by the known and ordinary course of mercantile d^- 
ing, and bv actual agreement between the plaintiffs and 
Fletcher & Co., bilu of exchange drawn under the 
letters of credit were only to be used to raise money 
to pa^ for goods consigned to England, and that the 
shippmg documents were to be forwarded to the plain- 
tifffi bv the mail which carried the bills of exchange ; 
and their case was that some members of the firm of 
Fletcher & Co. had drawn bills in favour of the Char- 
tered Mercantile Bank of India, London, and China for 
purposes to which the letters of credit were not properly 
applicable, and that the Chartered Bank, through their 
manager, were affected with notice that such buls were 
drawn in violation of the usual course of mercantile 
dealing and the agreement between the parties. The 
bills were still in the hands of the Chartered Bank, and 
the plaintiffs prayed that they might be delivered up to 
be cancelled. 

The Chartered Bank by their answer denied the exist- 
ence of the course of dealing alleged b^ the bill, except 
as to 'documentary credits.' in which it was expressed 
that the bills drawn under tnem were to be accompanied 
by the shipping documents of the ^;oods against which 
they were drawn. No such stipulation was contained in 
the present letters of credit, which were therefore ' open,* 
i.e. not documentarv credit. 

Mr. Cotton and Mr. Methold for the plaintiffs. 

3ir, Willcock and Mr. Bowrmg for the Chartered 
Bank. 

Mr. De Qex and Mr. Stirling for Fletcher & Co. 

Mr. Druce for Glyn & Co. 

Mr. Druce and Mr. Morris for the National Bank. 

Jambs, V.C, held, on the authority of Ex parte The 
Asiatic Banking Corporation, 86 Law J. Rep. (n.s.) 
Chanc. 222, that the holders of the bills were not 
affected by any agreement, restricting the user of the 
letters of credit, wnich did not appear on the face <d the 
bills or letters of credit. 

JBiU diemiued with coete. 



'^xahixtt una 'SSiKixmanml €umtB, 



^b23 f -^ *^ ^®^ of Jobs Howaed. 

WiOr^Codicil^Eevocation. 

John Howard, late of Stalev, Cheshire, died, leaving 
a will and two codicils. By the will, executed on 
Februaiy 5, 1859, he gave and devised all his real 
and the residue of his personal estate to Samuel Cocker 
and William Sunderland in trusty and he also appointed 
them his executors and guardians of his three minor 
children. The first codicu revoked all the devises and 
bequests in favour of his son, and the second was as 



follows: — 'This is a'second codicil to the lost will and 
testament of me,' &c. 'I absolutely revoke and make 
void all bequests and dispositions in my said will, and 
I bequeath all my property to my housekeeper, Mar- 
garet Wright, and appoint Mr. Henry Heap one of my 
executors, Robert Heap another of my executors, and 
Margaret Wright aforesud my executrix.' 

Eayford moved for probate of the three papers to 
Robert Heap and Margaret Wright 

Sir J. P. Wilde made the grant, power being re- 
served to the executors named in the will if entitied to 
come in and prove. 
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JaGKSOK and HoLMSS V, TlTBQTTAKD^ 

Official Liqttidatob. 



Con^^any*^ Contributory — Executors, 

A certain number of leserred shares in a company 
were offered by the directors to the existing shareholders 
in the proportion of one share of the new issue for every 
five original shares held by any member, and the share- 
holders were invited to apply for a further allotment of 
the reserved shares, in case any should remain over not 
taken up or distributed, in consequence of the said offer. 
The appellants, who were executors of a deceased share- 
holder a^ed to take thirty-six of the shaies thus 
offered being the number to which they were entitled in 
respect of their testator's original shares^ and they also 
applied for nine additional shares. Both the thirty-six 

TOl, IT. 



shares and the nine additional shares were allotted to 
them. The terms of the letters of allotment both of 
the thirty-six and the nine shares were that 80/. per 
share was to be paid on or before October 1, 1864, in 
which case the shares would be entitled to one quarter's 
dividend at the end of the year. And as to tne nine 
additional shares, it was farther stipulated that, if the 
80/. per share was not paid on or before the day named, 
those shares would be forfeited. On September 19, 
1864, the company stopped payment, and on Sep* 
tember 26 a petition for winding* it up was preseDted, 
and the respondent, as the official liquidator appointed 
on such petition, put the appellants on the list of con- 
tributories in respect of the whole forty-five shares. 

The appellants applied to be removed, mainly on three 
grounds — (1) Because the contract was m futuro, that 
18 to take shares at a future tima.; (2) because they 
DigitfeedbyLjOOgle 
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contracted in their renresentative character ; (3) be- 
cause they had been deceived by a false report which 
the directors had made of the state of the bank on 
February 1, 1864. Before the case was argued, it had 
been decided in AddineWs c€ue, arising out of this same 
winding-up, 36 Law J. Rep. (n.s.) Chanc. 77, 807, 
that there was no binding contract quoad the additional 
shares. The claim in respect of these nine additional 
shares was therefore abandoned. But as to the thirty- 
six shares^ Kivdbbsley, V.C, held that the appellants 
were individually liable as contributories. In so ruling, 
the Vice-Chancellob followed decided cases, namely, 
— as to the point that the contract was in presenti, tfie 
case of JEx parte Chalk BarreUy 34 Law J. Rep. (n.s.) 
Chanc. 658---as to the point that though the appellants 
were only entitled to shares as being executors, they 
were liable in their undivided character, the case of 
Ex parte Dobson^ Feamside, and Deane, 36 Law J. Rep. 

gr.s.) Chanc. 307, and in Barrett's case, it was decided 
at as the report of the directors which misled the 
plaintiff was made only for the members of the company 
and not for circulation among the outside world, the 
allottee of these shares could not repudiate the contract 
on the ground of misrepresentation, because if he were 
a member of the company already the misrepresentation 
was made by a body of which he was a component part, 
and if he were an outsider, the report was not made for 
him at all. Hence this appeal. 

Sir RoundeU Palmer and Mr. Wickens for the appel- 
lants. 

Mr, Glasse, Mr, Cotton, and Mr, Keketoich, for the re- 
spondents, were not called on. 

Their Lordships affirmed the decision of the Vicb- 
Chancellor. 

^Xli"*-}THOKPSO...H..SOK. 

PenaUy — Agreement to accept Part of Debt in DiscJutrge 
of the Whole — Jh^viso on certain Default by the Dehtor 
reviving the whole Debt, 

This was an appeal from an order of the MIster 
OP THE Rolls amrmed by Lord Chelkspobd. The 
respondent, George Hudson, was indebted to the 
York and North Midland Railway, and a declaration 
and order had been obtained by tne company in a suit 
in Chancery, that he was bound to pay to them 64,590/. 
by two instalments on two days named. The order was 
registered as a judgment. Two other suits were also 
pendinc; between the same parties, in which the company 
claimed 4,104/. and 14,831/. The respondent being thus 
indebted, made an agreement with the company that 
they should accept 60,000/. in discharge of the whole 
debt; upon his, Hudson's, executing within fourteen 
days a mortgage to them for 50,000/., and 1,000/. for 
their costs, of certain estates he had then contracted to 
sell for a much larger sum, and also upon his paying 
them 20,000/. on the day fixed for the completion of the 
■aid purchase, on which day he was also to execute a 
fresh mortoage of another estate to secure the repayment 
of the 30,dOO/. by instalments ; and the company agreed, 
on the punctual fulfilment of the above terms, to forego 
the rest of their claim ) but if the said George Hudson 
should fail in performing all or any of the stipulations 
on his part in the agreement contained, the company 
were to be at full liberty to recover the whole of the 
principal sums and interest found to be due to them 
under the order and in the several suits. George Hudson 



executed the interim deed of mortgage first stipulated 
for, and it contained a very ample proviso for reviving the 
whole of the company's original claim in the event of 
Hudson*s failing m any part of his agreement. The 
mortgage was to the appellants in trust for the com- 
pany. Hudson was unaole to pay the 20,000/. on the 
day named, and further time was granted him, and a 
fresh agreement made, giving the company certain ad- 
vantages ; but he failed to raise the money by that time. 
And in 1863 the company and their trustees filed their 
bill against Hudson and the yarious incumbrancers on his 
estates, and on the inquiry bein}^ taken in Chambers as 
to what was due on the several incumbrances, the ques- 
tion was raised whether, Hudson having made default, 
the whole original debt was not revived. The summons 
was adjourn^ into Court, and the Master of the 
Rolls made his order confining the debt to the amount 
agreed to be taken; and on appeal Lord Chancellor 
Chelhspobd (Lord Justice Turner dissenting^ affirmed 
His Lordship's order, on the ground that tnis was a 
case differing widely from the case of a creditor agree- 
ing to take less than his debt on condition of punctual 
payment. It was the case of a creditor agreeing to take 
less than his debt upon condition that a portion be paid 
at a given daj> and a mortgage executed for the residue. 
That the original agreement having been materially 
varied, thej must be held to have waived the condition, 
and the stipulation inserted in the mortgage formed no 
part of the original agreement, and was of the nature of 
a penalty. 

Sir R, Palmer, Mr. MelHsh, with them Mr, George 
Williamson, for the appellants. 

Mr. Jessel and Mr. Jackson for the respondents. 

Their Lordships overruled the order of the Lord 
Chancellor Chelhspord and the Master op the 
Rolls. 



^Ta^K"^' } Stahhope V, Collingwood. 

Settlement — Construction — Trusts for Children excepting a 
Son ^for the time being entitled ' to an Estate in Tail Male 
^Bar of Estate Tail—Period of Trttst Funds Vetting. 

By a settlement made in September 1820, upon the 
marriage of Mr. and Mrs. Coliingwood, certam trust 
funds were settled (in default of appointment by the 
husband and wife) upon trust after the death of the 
survivor of the husband and wife for the children of the 
marriage, ' other than and except an eldest, second, or 
only son, for the time being entitled,' under a certain 
will recited in the said settlements, to an estate at North 
Dissington, for an estate in tail made in possession or 
remainder immediately expectant on the decease of the 
said intended husband. And the settlement declared 
that the shares of the children in the unappointed trust 
funds were to vest in sons at twenty-one. There were 
three children of the said marriage — a son and two 
daughters, of whom the son, Edward Coliingwood, be- 
came entitled under the said will to the North Dissington 
estates for an estate in tail mude in expectancy on the 
decease of his father ; but having attained twenty-one 
in his fathers lifetime, he joined with him in barring the 
entail and resettling the estate. Under the limitations 
of the resettlement, the estates were limited to the use 
of the father for life, with reminder to the use of 
Edward Coliingwood, the son, for life, with remainder 
to the use of his first and other sons in tail gene- 
ral, with divers remainders over, the ultimate limitation 
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being to the use of the right heirs of Edward Collins- j 
woody the son. Mrs. Collingwood died in 1840. Mr. ' 
Collingwood (the father) appointed one moiety of the 
trust funds comprised in the settlement to one of his 
daughters, and he died in August 1866. At his death 
the other moiety of the trust funds remained unappointed. 
This suit had been instituted by the trustees of the 
settlement to obtain the decision of the Court whether 
Edward Collingwood, the son, was entitled to partici- 
pate with his sister, Cecil Collingwood, in whose favour 
no appointment had been made, in the unappointed 
moiety of the trust funds. Vice-Chancellor Wood had 
decided that the period to be looked to in order to ascer- 
tain whether the eldest son was excluded was the death 
of Mr. Collingwood, the father, who took a life interest 
in the trust funds. At that time the entail had been 
barred, and E. Collingwood, the son, was only tenant for 
life of the North Diasington estates. The fact that this 



was the result of the respondent's own act could make 
no difference, and he declared E. Collingwood to be 
entitled to an equal share with his sister, Cecil Colling- 
wood, in the unappointed moiety of the trust funas. 
Miss Cecil Collingwood now appealed from his Hokottb's 
decision. Edward Collingwood, the son, died soon after 
the decree above mentioned was made. 

Sir 22. Palmer and Mr. Pearson (with them Mr, Francis 
Cotes) appeared for the appellant ; 

Mr. Nalder for the trustees ; and 

Mr. Jessel and Mr. Martineau for the respondents, the 
personal representatives of Edward Collingwood, the son. 
I Their Loudships now reversed Hie judgment of the 
I Vicb-Chancellor, and ordered the case to be remitted, 
,with a declaration that the appellant was absolutely 
entitled to the whole of the appointed moiety of the 
, trust-fund, and a direction that the costs of all parties 
should be paid out of her moiety. 



€anxtB td tfqttitg. 



LOBDS JUSHOOES. 

March 18. 



Id/e 



■{ 



The Bbitise Eqttitabls Insubance 
CoKFAiTT V. The Qbeat Wesiebk 
Railway Compaitt. 



Insurance^— Concealment hy Assured of Material 
Facts — Voidance of Policy, 

This was an appeal by the defendant company ^m a 
decree of V. 0. JdALnrs, directing that a policy which 
had been effected in the office of the plaintiff company, 
on the life of one John Bird, and of which the defendant 
company were assignees for value, should be delivered 
up to be cancelled, on the ground that it was void ab 
miiiOf because of the concealment by the assured of 
matoial facts relating to his health at the time when the 
policy was effected. The case is reported SS Law J. 
Kep. (ir.8.) Ohanc. 182. 

Mr, J, Pearson and Mr. Stevens for the appellants. 

Mr. Okuaef Mr. ShMeare, and Mr, RowHife^ for the 
respondentSi were not called upon. 

Their Lobpships dismissed the appeal with costs. 



Solicitcr and Climt — Catui qua Trutt^^Common Order to 
Tax — Waivar of Irregularity. 

The trustees of the marriage settlement of Mr. and 
Mrs. Bryant employed Mr. Tuck as their solicitor in the 
matters of their trust. The interest which Mrs. Bryant 
took under the settlement was given to her separate use, 
and Mr. Bryant took no interest at all. Mr. Tuck, 
however, sent in his bill of costs (which extended only 
to business done for the trustees since the marriage^ to 
Mr. Biyant. A common order to tax was then obtamed 
by Mr. and Mrs. Bryant, as if they had been imme- 
diately liable to pay the bill. It appeared that neither 
Mr. Cocker, the solicitor now acting for Mr. 
Biyant, nor Mr. Tuck; knew that this order was 



under the circumstances irregular; but when Mr. Tuck, 
on attending the taxation, found that the form of the 
order precluded him from supporting certain items, on 
the ground of the express instructions of the trustees, 
he discovered and raised the objection, at the same 
time offering to proceed if a proper order was obtained. 
Mr. Cocker, however, insisted on proceeding under the 
common order, and Mr. Tuck now moved to dis- 
charge it. 

Mr. Jessel and Mr. Lindley for Mr. Tuck. 

Mr. Waller, for Mr. and Mrs. Bryant, admitted that the 
order was irregular, but contended that Mr. Tuck had 
by his conduct waived the objection. 

The Mabteb op the Rolus held that the objection 
had not been waived. His Lobdship distinguished the 
case from JRe WaveU, 22 Bea. 684, on the ground that 
there the waiver was complete; but in this case the 
objection was taken as soon as Mr. Tuck found out what 
the effect of the order would be — ^thathe would have to 
bear the costtf of the taxation, and then brinff an action 
against the trustees. The order was therefore oischarged. 



Stuabt, V.C.I 
March 8. J 



Fallows v. Slatteb. 



County Court — Appeal— Plaint Charging Defendant and 
his Solicitor, a Co-defendant, toith Fraud— The Solicitor 
not a Proper Party to the Suit — Decree and Order of 
the County Court reversed as against him. 

This was an appeal by a Mr. Coote, a solicitor, from 
a decree, and an order on farther consideration, made 
against him in the suit by the judge of the Huntingdon 
County Court. 

The appeal case, as settled for the decision of this 

Court, was so drawn as, instead of distinctly stating the 

facts of the case, to leave them to be inferred only from the 

and Mrs. allegations in it, and then submitted twelve questions to 

' the Court. ^-^ ^ 
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The facte of the case -were veiy shortly these : — 

Slatter; who carried on business at CoYentrj, gare the 
plaintiffs a bill of sale of his stock in trade and fur- 
niture at Coventry, to secure a sum of 1,014/. 10s. 6cLf 
and the bill of sale extended to after-acauired stock. 
The plaintiffs realised their security ; sold Slatter's stock 
and some of his furniture at Coventry^ having the 
power of selling the whole if they had chosen to do so ; 
and paid themselves nearly aU that was due to them 
from Slatter. Slatter afterwards removed, with his un- 
sold furniture, to St Ive's, where he purchased new 
stock in trade, and again set up in business. To 
St Ive*s the plaintiffs followed Slatter, and endeavoured 
to get possession, under their bill of sale, of his after- 
acquirea stock, in full satisfaction of their ori^al debt^ 
on which there was then about 260/. remaming due. 
The plaintiffs acted on the advice of a solicitor 
named Wright. Slatter consulted Goote in the matter. 
Coote, as solicitor for him, advised him that the real 
actor in the plaintiff^s proceedings was Wriffht, for pur- 
poses of his own; and that he, Coote, believed the 
plaintiff's claim against Slatter bad been legally, or in 
fact fully, satisfied by the first execution. He therefore 
advised Slatter to resist their attempte to get possession 
of his property. He did so ; and each party in turn put 
bailiffs in possession of the disputed chattels. After 
some time, and considerable contention, Slatter put up 
the property for sale, on his own account ; whereupon 
the plaintiffs filed the plaint in this case against him, 
against Coote his solicitor, and against other parties, 
including the au<ftioneer, to restrain the sale, and for 
an account of any money received from the property by 
Slatter, Coote, and the other defendanto. The plaint 
contained most serious charges a«[ainst Coote ; out it 
was, after a short time, dismiesea as against the auc- 
tioneer. 

The plaint was filed on April 13, 1867 ; and on that 
day, upon very insufficient evidence, an &r pm-te injunc- 
tion was granted. Coote afterwards put in a statement 
in answer to the plaint. At the hearing of it, on Janu- 
ary 28, 1868, a decree was made. The registrar then made 
his certificate in the cause, to which Coote filed fifteen 
exceptions. By an order made on further consideration, 
in July 1868, Coote was ordered to pay SOA into Court 
Coote then presented this appeal, on the ground that he 
bad been impronerly made a party to Uie suit in the 
first instance, ana could not therefore be bound by any 
of the proceedings in it 

Mr. H, F, Bi-iUowe appeared for Mr. Coote, and sub- 
mitted that nothing was due from him to the plaintiffs, 
and that he was clearly not a proper party to the suit 
any more than the auctioneer was, against whom the 
plaint had been dismissed as of course. 

Mr. Horsey^ for the plaintiffs, contended that Coote 
was in possession of property, with notice of the plaintiffs' 
claim upon it; that the sale which he and Slatter were 
going to effect was therefore in the nature of a fraud on 
we plaintiff. No solicitor could 'collude' with his 
client in a fraud ; and if he attempted to do so, it was 
clearly the duty of the Court to restrain him. Then as 
to this appeal. Eveij such appeal must be brought, on 
due notice, within thirty days after the decree appealed 
from. Here the decree was pronounced so long ago as 
January 1868. 

Mr. H. F. BrUUwe said the appeal was from the order 
of Julv 1868, on due notice, and that the County Court 
judge had considered, when he made that order, that the 
whole case was then open to hinu | 



Mr. J. W. (Mity was for Slatter. 

Stuabt, V.C, after stating the facte of the case, acd 
commenting on the irregular form of the pleadings, said 
there was enough in the case to show that it was an appeal 
from all the proceedings in the Court below. The case 
was one that ought not to have been instituted in the 
County Court at all. Mr. Cooto was clearly not a pro- 
per party to it The original decree, and the order on 
turther consideration, must be reversed as to Coote ; bat 
as he, a professional man, ought to have known he was 
not a projjer party to the suit, and should, in the earlr 
stages of it, have got his name removed from the reooid. 
the plaintiffs must pay him only his coste up to and 
including the decree of January 1868. He would not, 
however, be made to pay any coste. 



JW] 



BieHT V. TAimiSB. 



Stuart, V.C. 
March 9. 

Pminership^-'Distolutum, Suit for — Infant Partner, IM- 
cree by Consent on Behalf of^Motion to Stay Proceedn 
Mffs against — Further Consideration — Infant not Liable 
for Losses of the Concern. 

This was a suit for a dissolution of a partnership for 
the manufacture of diphosphate of lime, which had been 
entered into between the plaintifl^ and the defendante in 
the suit By the partnership agreement, which was 
dated July 17, 1867, and made between tlie parlies in 
this suit, tne capital of the concern was to be provided 
thus : — 10,000/^ in the first instance, of which Wright 
was to furnish 6,000/., John Willis Pountney 2,60(ML, 
J. T. Coling 2,600/., and any additional capital was to 
be contributed by any partner, but preference waa then 
to be given to the one who had not idready contributed, 
or who had contributed the least. Tanner was to be 
paid 600/. a year, and the remaining partner. 
Way, 260/L, for his services. Wright was, more- 
over, to receive a salary of 250L a year, and John 
Willis Pountney 160/. a year. At the date of 
the contract, John Willis Pountney waa an in- 
fant, a fact which the plaintiff alleged by his bill 
that he did not discover till long afterwards. The 
partnerahip busLnesB was not successful, and resulted in 
considerable losses. This bill was then filed, and John 
Willis Pountney being stiU an infant, a guardian ad 
Utem was appointed for him, who, on his behalf, con- 
sented to a decree for dissolutioiL J. W. Pountney 
was now of age. A few months before .he attained 
twenty-one he made an affidavit, by which he steted 
that he was willing to abide by the partnerahip articles, 
and would do so after atteining twenty-one. He had^ 
however, since been induced to think that the failure or 
the concern was caused by the mismanagement of 
Wright; and he submitted uuit he was, notwithstand- 
ing his offer by the affidavit, not bound to contribute to 
the losses of the businesa It appeared that he had 
received some of his salary, but haa not paid the 2,600/. 
stipulated for; and the chief clerk, in taking the ac- 
count under the decree, had certified that that item — 
considered as an asset of the partnership — was 'irre- 
coverable.' He had also certified that a sum of 90A odd 
was payable to J. W. Pountney. 

The cause came on some time since, upon a aummooB 
to vary the certificate as to the 90/^, and on further 
consideration, when it was arranged that as the allow- 
ance of that sum was so connected with the liability of 
J. W. Pountney to the concern, that the better oouna 
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would be for him to move in the cause to stay all further 
proceediDgs in it as against him. Accordingly, 

Mr, JBngshawe now appeared for J. W. Pountney, and 
supported that motion, contending that on the facts as 
ahove stated he was not liable to the losses of the con- 
cern, and therefore ought to be relieved from the suit. 

Mr, J. N, Hxgginsy for the plaintiff, characterised the 
case as one that appeared to be tinged with fraud. 
There was no doubt an infant could in such a case bind 
himself. He also denied the alleged mismaniupement of 
the plaintiff. 

Mr, Whitehause, for other parties, supported the 
plaintiff's case. 

Stuabt, V.C, refused the motion to stay the proceed- 
ings against Mr. J. W. Pountney ; but upon the further 
consi^ration of the cause, and upon Mr. J. W. Pountney 
disclaiming all interest in the partnership assets, and 
relinquishiBg any furtiier claim to his salary, made a 
declaration that he was not liable to contribute to the 
losses of the concern, and apportioned these ^ losses 
aoccffding to the provisions of the partnership articles. 



Ante-^wp^ial SeUlemmU, Vaidance of-^Fraud of Husband 
and Wtf; 

On February 12, 1867, the defendant Robert Hunter 
received notice of trial in respect of an action com- 
menced against him by the plaintiff for the recovery of 
160/. and certain interest due to the plaintiff upon the 
defendant's promissory note. On February 15 Hunter, 
in consideration of his then intended marriage with 
Sarah Pounder, settled the whole of his property upon 
trust for her for life, and afterwards for his son by a 
previous marriage. The marriage was solemnised on 
February 18. Verdict was given for the plaintiff in the 
action on March 1. Hunter havinff shortly afterwards 
become bankrupt, the plaintiff filed the present bill 
to set aside the settlement as fraudulent. It appeared 
that Hunter and Sarah Pounder had cohabited together 
as man and wife firom 1866 up to the time of their 
marriage. 

Mr. BoffdhatOB for the plaintiff. 

Mr. C, Herbert SmUh for the defendants. 

MAX.7KS, V.C, held that the consideration of marriage 
failed, the intention of the setUor obviously being to 
defraud his creditor, and the intended wife being co^ 
nisant of the circumstances and therefore implicated m 
the fraud. The settlement must be declared yoid to the 
extent of the plaintiff's claim. 



I 



Stuabt v, Cooksbkll. 



MAxnrs, V.C. 
Feb. 12, 
March 6. 

WiU, Condruction of-^Remoteness. 

Testatrix, dymg in 1785, by her will gave all her 
property upon trust to convert and pay the income to 
Sir Simeon Stuart for life, and after his decease to his 
eldest son (then unborn) for life, and after his decease to 
Elizabeth Stuart for life, and ' after the decease of the sui^ 
yivor of them the said Sir Simeon Stuart, his eldest son, 
and Elizabeth Stuart,' then upon trust to pay and transfer 
the fund unto all the children of the said Sir Simeon 
Stuart, share and share alike if more than one, and the 
child or childien of such pa should be dead. Sir Simeon 



Stuart died in 1816. His eldest son, bom in 1790, died 
in 1868, leaving issue. Elizabeth Stuart died in 1846. 

Mr. Cotton and Mr. RtddeUj for the petitioner, the 
only sumving son of Sir Simeon, claimed half of the 
fund. 

Mr. Shapter, Mr. Woodroffe^ Mr, Fleming^ Mr. 
WickenSf and Mr. Cotterell for other claimants. 

MA.LINS, V.C, held that the limitation over to the 
children and grandchildren of Sir Simeon Stuart, being 
a gift to a class to be ascertained after the expiration of 
a nfe not in being at the death of the testatrix, was yoid 
for remoteness. The next of kin of the testatrix were 
therefore entitied. 



Tenancy by Curtesy in Lands sMed to Wife's Separate 
Use, ' 

An important question arose upon the further consi- 
deration of this case as to the riffht of the plaintiff 
Robert Appleton and another to hold by curtesy certain 
freeholds, of which their respective wives had died 
e(]iuitably seised in fee to their separate use, under the 
will of Samuel Duffield, the testator in the cause. 

Mr. Bazaigette^ Mr. J. Pearson, Mr. C. HaUj Mr. 
Whitehome, Mr. fV, Pearson, Mr. Hun^krey, Mr. 
Langley, Mr. Horsey, and Mr. Grenside appeared for 
various parties interested in the suit. 

Mald^s, V.C, decided in fisivour of the curtesy. 



Costs — Set-off-^ Country Solicitors and London Agents. ] 

By the decree made in this cause in June 1867, the 
costs of the defendant Barlow and another were ordered 
to be paid out of a fund in Court to Messrs. Few & Go. 
as the London agents for Barlow's solicitor^ Mr. Esam, 
of East Retford. These costs were never paid to Messrs. 
Few ; but in June 1868, at which time Esam executed a 
deed for the benefit of his creditors, there was a sum of 
228/. 4e. 6d, in his hands standing to the credit of 
Barlow's account 

This sum (being in excess of the amount of his coste 
in the suit), Barlow directed to be applied and set off in 
payment of such costs. Barlow now ^titioned that the 
amount of costs so accounted for by him to Esam might 
be apportioned out of the fund in Court and paid over 
to him. 

Mr. Schomberg, for the petition, admitting that one of 
two innocent parties must suffer, argued tnat the pay- 
ment to Esam dj^ way of set-off was suf&cient satisfiic- 
tion of the coets under the order, and that Barlow was 
entitied to be recouped out of the fund in Court. He 
relied on WaUer y. Holmes, 1 J. & H. 230, s. c, 30 Law 
J. Rep. (N.8.) 24. 

Mr. J. Pearson and Mr, Bardstoell, for Messra Few, 
contended — (!) that the order of June 1867 was express 
notice to Baniow that the costs were to be paid into tiie 
hands of the partners Few, and not to Mr. Esam ; (2) 
that the petitioner could not now come and ask tbe 
Court in effect to vary the terms of that order. 

Malins, V.C, held that the order contained in the 
decree was merely a direction to pay the costs to Messrs. 
Few as agents for Esam; that there was no privity 
between Messrs. Few and the petitioner; and that the 
London firm, as Esam's agents, could haye no better 
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claim than their principal, nor any independent right 
against Barlow. The petitioner dearly had the right 
at any time to direct the application of his money in 
Esam s hands in payment of what was due for his costs 
in the suit, and the act of bankruptcy did not affect 
that right. The costs must, therefore, be deemed to 
have been satisfied to the extent of the sum set off, and 
the prayer of the petition must be allowed. 



the documents in his possession seven days after plaintift's 
affidavit, and produce such documents seven days after 
plaintiff's production. 



James, V.O. 
March 6. 



Co. 



Attachment — Further Time for Anewering, Day from 
which it ruM—jForm of Order, 

This was a motion to discharge an attachment which 
had been issued against the defendant under the follow- 
ing circumstances :— The plaintiff^s interrogatories were 
served on January 8, 1869 ; the defendant's time for an- 
swering would have expired on February 5; on February 1 
defendant obtained the usual order 'for four weeks further 
time ' ; on March 2, the answer not having been nut in, 
a summons was taken out and the attachment issued, 
the plaintiff alleging that the further time allowed by 
the order of February 1 expired on March 1, and that 
the defendant was in default. 

Mr. Bush, for the motion, argued that the extension 
of time for four weeks must mean four weeks from the 
expiration of the time to which the defendant was 
already entitled— that is to s^, from February 6 to 
March 6 ; the attachment therefore was improper, and, 
in any view of the case, a harsh and extreme pro- 
ceeding. 

Mr,, Shapter and Mr. Billon, for the plaintiff, contra. 

Malins, V.C, thouffht that, strictiv speaking, the 
additional time expired on March 1, four weeks from 
the date of the order ; but as the terms of the order 
were ambiguous^ he should discharge the attachment 
and allow no costs on either side. He should direct his 
chief clerk for the future to specify in these orders the 
day from which time was to run or the day on which it 
would expire. 



Jambs, V.C' 
March 6. I 



Haldake v. Ecxfobj). 



I 



Practice — Production of Documents^ Party requiring m 
Contempt, 

Adjourned summons taken out by the defendant for 
the production of documents by the plaintiff in aid of the 
defendant's case in an inquiry at Chambers directed by 
the decree in the suit, as to the domicile and next of kin 
of the testator. The defendant was in isontempt by rea- 
son of his disobedience of an order of the Court directing 
him to execute certain powers of attorney, and he was 
out of the jurisdiction in Jersey. The' question was 
whether, bemg thus in contempt, he could obtain the 
production of documents before he had purged his con- 
tempt 

Jar, Eddie supported the application. 

Mr. Amphlett and Mr. Crossley opposed it. 

James, V.C, said it was the plaintiff's decree, and he 
who was proceeding with the inquiry. It could not be 
said that because a man was in contempt therefore he 
could not have the production of documents necessary 
to his case. Plaintiff' could not go on and yet preclude the 
defendant from obtaining evidence. He must grant the 
application; but defendant must make an affidavit as to 



}In re The London and Colonial 
(Limited). 

Company — Winding'^ — Agent Abroad — Contributory — 
Payments on Account of Shares provided for by Special 
Agreement — Cross Clatms. 

In October 1865 Robert Colvin Clark went to Mel- 
bourne, in Australia, to act there as agent of the above- 
mentioned company, under an agreement dated Sept 30, 
by which Clark was to act as the company's agent at 
Melbourne for i^ye years, at a salary of 750/. per annum, 
and in addition was to be allowed a commission on re- 
mittances, and to act as an independent merchant Clark 
also having, under his arrangement with the company, 
taken 50 shares of 100/. each in the companv, on each 
of which he had paid 21. out of 10/. to be paid per sharei 
the company agreed to ]flaoe the balance ofSL per share, 
and all other sums which might become due on such 
shares on account of calls, to Clark's debit; and the 
company also thereby a^ed that if from illness or 
otherwise Clark's connection with the company should 
cease, they would pay the return passage of nimself and 
wife to England. In 1867 a voluntary winding-up of 
the company was commenced, which, by order of the 
Court dated March 6, 1867, was continued under super- 
vision. 

In January 1868 Clark's services, which had continued 
after the wmding-up, were abruptly put an end to by 
Martin, the attorney of the official liquidators in Aus- 
tralia. Thereupon, to obtain a settlement of his claims 
against the comnany, Clark took proceedings against 
the company at Melbourne, under which, by arrange- 
ment, a sum of 4,000/. was reserved to meet his said 
claims, of which sum IflOOL was given to him to enable 
him to return to England. Clark's claims affainst the 
liquidators for salary and allowances under the agree- 
ment of the company now came before this Court to be 
decided upon a motion by the liquidators to restrun his 
proceedings at Melbourne, a summons taken out by 
them for an order against him for the payment of a call 
of 20/. on his shares, and a cross summons by Clark in 
efiect claiming to have his agreement with the company 
carried out spediically. 

Mr, Druce and Mr. Charles Sail were for the official 
liquidators. 

Mr. Kay and Mr. J. N. JEKggins for Clark. 
James, V.C, said unless the agreement were rescinded 
both parties must act according to it. Under it Clark 
had a lien on the remittances which came into his 
hands, and to that extent he had a security for anvthing 
due to him under the arrangement The 1,000/. claim <^ 
the liquidators for calls against him could not be enforced. 
The proceedings at Melbourne must be stayed, and the 
8,000/. there transferred to this country and paid into 
Court to the account of the money to be deposited under 
the agreement Costs out of the estate. 



James, V.C 

March 6. 



Hall v, HABeBSAvxs. 



Mining Partnership — Eenetoal of Licence to Work Mine 
— Constructive Truet — Production of Documents. 

Adjourned summons. Previously to March 25, 1867, 
the plaintiff and the two defendants wer^ oo-partnen 
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at "will in ■ working certain collieries in Lancashire, 
under a licence to the partnership from the Duke 
of Bttccleuch, which expired at the date above men- 
tioned. On March 23 the defendants gave the plaintiff 
notice to determine their partnership with him on 
March 25. The plaintiff then endeavoured to obtain 
from the Duke a renewal of the lease of the collieries to 
himself. Thereupon the defendants applied for and ob- 
tained a renewal of the lease to themselves, and they 
continue(f working the collierv, using for that purpose 
the plant and stock in trade of the partnership, which 
they had taken at a valuation made bj their own valtier^ 
the plaintiff having refused] to appoint anv valuer to 
join in tab'ng such a valuation. The plamtiff by his 
bill prayed for accounts of the partnership dealings, and 
a declaration that the new lease and ail profits made 
thereunder were partnership assets. Under the usual 
order to produce documents, the defendants objected by 
their afiidavit to produce the books of account and 
papers relating to the business of the collieries sub- 
sequent to March 25, 1867. The plaintiff took out 
this summons to consider the sufficiency of the de- 
fendants' affidavit, and their objection to produce certain 
plans and drawings relating to the said collieries. 

Sir B, Palmer, Mr, Kay, and Mr, BedweU supported 
the application. 

Mr. LitUe, Mr, John Pearson, and Mr, Lindley op- 
posed it. 

Jaubs, Y.C, said that the plaintiff was entitled to 
the production of the working plans of the collieries. 
He had made out sufficient common interest with the 
defendants, who had continued the business with the 
assets of the old partnership. Prima fade the profits 
would belong to all the partners, and the plaintiff was 
entitled also to the production of the accounts. 



JA»»!.yC-j7„„BtmBiai. 



BuBRELL V, Smith. 



March 8, 9. 

Mortgagor and Mortgagee-^JEffedt of Disclmmer in 
Foreclosure Sint, on the Mortgagee's Might to Prove — 
SuHhMtirtgage — Leasehold Estate Foffeked to Lessor — 
Foreclosure. 

Adjourned summons. BurreU was indebted to Deakin 
in 3,000/., secured by a mortgage of certain leasehold 
premises. Deakin mortgaged this debt to Evton to 
secure 1,200/., and bv indenture he made a sub-lease to 
Eyton of the leasehold premises for the residue of the 
term, less 3 davs. Notice of this sub-mortgage was 
given to Burrell. Subsequently Burrell died in 1863, 
and in a suit to administer his estate Deakin and Eyton 
jointly brought in a claim for the 3,000/. debt, sup- 
ported by the usual affidavit, and so far allowed. 
Deakin shortly afterwards made a second mortgage of 
the said 3,000/. mortgage, and his security on the said 
leasehold premises, to the Liverpool Loan Company. 
Burrell's executors then sold their equity of redemption 
to Deakin, who afterwards executed an assignment to 
Rigby and Millington for the benefit of his creditors. 
In June 1867, Eyton instituted in the Palatine Court a 
suit against Higby and Millington and the Liverpool 
Societ;^ ; in that suit Kigby and Millington disclaimed 
by their an&wer all interest in the mortgage debt and 
premises. A decree for foreclosure was made against 
the Liverpool Company, and an account was ordered of 
what was due to Eyton on his sub-mortgage. The fore- 
closure was then made absolute against the Liverpool 
Company. In consequence of non-payment of the rent 



of the leasehold premises the landlord afterwards entered 
upon them, and thus the security for the 3,000/. mort- 
gage was gone. The question on this summons was 
whether the claim. made in 1863 by Deakin and Eyton 
was to be paid as a debt proved against Burrell's estate, 
or whether the decree for foreclosure had determined 
Eyton's right| 

Mr, Ifruce and Mr, F, H, Colt, for Eyton, supported 
the applici^tion. 

Mr. Kay and Afr. Cozens Hardy, for the plaintiff, 
opposed it, and in the course of their argument con- 
tended that the effect of the disclaimer was to pass the 
whole estate, being equivalent to a fine, as a convey- 
ance by record. 

Mr, Boyle appeared for Burrdl's executors. 

James, V.C, said the applicant was a creditor, and had 
never been paid. The foreclosure decree did not in any 
way determme his right to be paid. The fact that the 
estate on which the debt was secured had been taken 
by the landlord, who claimed by a title paramount, did 
not make the applicant in default, for he was not bound 
to pay the rent or keep the covenants under the lease. 
His possession was precisely the same as if the estate on 
which his mortgage was secured had been swept away 
by flood or fire. He was still entitled to receive out of 
the 3,000/. what was due in respect of his sub-mortgage, 
interest, and costs, and his proof against Buneirs estate 
must be allowed to that extent. 



James. V.C. ' 
Marcn 11. I 



TuEiniuLL V, Gabdstt. 



iVmdjpa/ aaixd Agent — Account-- Agent charged with Dis* 
count allowed to him. 

The plaintiff was a vndow who for some time resided 
in India, and while she was there the defendant was 
employed by her as an agent to receive money payable 
to her in this country, and to make pavments on her 
account In 1865 the plaintiff authorised the defendant 
to supply her son vdth a reasonable outfit as a comet 
proceeding to India. Defendant supplied an outfit and 
m making out his account against the plaintiff he 
charged her with money as paid f<y certain articles, 
whereas in fact a part only of the sums so charged 
were paid to the tradesmen who supplied the artides, 
the rest being returned or allowed to the defendant 
according to what the defendant alleged was the usual 
custom of arm^r agents. The plaintiff also alleged that 
many of the articles supplied to her son wholly exceeded 
the limits of a reasonaole outfit 

The defendant had issued a foreign attachment in the 
Lord Mayor's Coiurt against the plaintiff, attaching her 
balance at the London and Westminster Bank ; to an- 
swer a debt of 93/., which he claimed as due to him on 
balance of accounts and the plaintiff thereupon filed a 
bill apiinst the defendant for a general account, and for 
an injunction against the defendant proceeding with the 
action commenced by him in the Lord Mayor's Court. 

Mr, Bruce and Mr. Graham Hastings for the plaintiff. 

Mr, Kay and Mr, Bhckmore for the defendant. 

James, V.C.,' said that as to the discounts allowed 
to the defendant, and not by him allowed to the plain- 
tiff, the defendant had made a case that he charged the 
plaintiff with the ordinary prices at which the trades- 
men supplied the articles to the general public, although 
by^ arrangement with the tradesmen he paid them some- 
thing under those prices. But this was not the case 
disclosed by the evidence, for it appeared that in the 
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catBe of a rifle the ordinaiy price was 86/L ; but that the 
tradesmen on being informed that the defendant would 
expect to be allowed a discount, raised his price to 118/., 
in order that after discount was taken offhe mifffat get 
his usual price. There were other cases of tfcas kind, 
and they constituted a clear transgression of the rule, 
that a fidudaiT argent should not msUke a secret profit at 
the expense of his principal. To allege the custom of 
the trade was futile. His Honoub remembered a case 
in which the defendant^ a buyer and seller of flour on 
commission, alleged a custom in his business for com- 
mission agents to mix the flour^ whicli they bought on 



account of their principals, with inferior flour^ and to 
charge their principals with the price of the best floor 
for the mixture. But customs of this kind would never 
stand in a Court of equi^. There must be a decree for 
an account, and in taking it the defendant must be 
charged with all discounts received by or allowed to 
him, and there must be an inquiry how much of the 
expenses of the outfit ought to be disallowed, having 
regard to the authority given to the defendant in respect 
of it; and any subsequent ratifications. So far as this 
part of the case was concerned defendant to pay the 
costs. 



'^xahuit Hnbr patriwmnKi €umt$. 



Divorce and 1 
Matrimonial Causes. V Ross v, Ross. 
Feb. 16, March 2. J 

Judicial Separation — Wife PeHtioner— Adultery — Order 
to Attend at Hearing — Practice, 

This was the wife's petition for judicial separation by 
reason of the husband's adultery. The respondent 
pleaded connivance. The Court had ordered tnat the 
petition should be heard before itself without a jury. 

Dr. Deane, for the respondent, moved for an order 
that the petitioner should attend at the hearing to foe 
examined. 

Pritchard, for the respondent, «ontnk; section 43 of the 
20 & 21 Vict c. 85 only applied to suits for dissolution 
of marriage. 

The JusoB Obbjotabt.— -The Court in almost all cases 
requires the petitioner to be here. It will not make an 
order that she shall be examined, but that she shall be 
here when the petition cornea on forbearing. 

Order accordingly. 



5iTS!,'^i^lSHm,i»ii V. Sheltos 



Campbell. 



A27I> 



Matrimonial Causes, > 
Feb. 16, March 2. J 

Time for Making Decree Absolute— 2Q ^ 80 Vict, c, 82 
s. S—JRefusal of Court to Exercise Discretion, 

On FebruaxT 6 the husband obtained a decree nisi for 
dissolution of the marriage on the ground of the wife's 
adultery. Neither the respondent nor co-respondent 
appeared at the hearing, and the petitioner, an officer in 
the Indian army, was prevented oy ill-health and ser- 
vice abi-oad from bringmg his petition earlier before the 
Court 



'Inderwick moved the Court to exercise its discretion 
under section 8 of the 29 & 80 Vict. c. 32, and to fix a 
less period than six months, vrithin which the decree 
might be made absolute. There was no appeal, and It 
the decree were drawn in the usual form, it could not 
be made absolute until after the long vacation. The peti- 
tioner was still in ill-health, and sufiered from the excite- 
ment consequent on the suit. 

The Judge Ordinabt declined, in the absence of 
special circumstances, to depart from the ordinary prac- 
tice, and refused the application. 



Divorce and 1 
Matrimonial Causes, V B. v. L« falbslx ouxbd B. 
March 2. J 

NuMy^Orderfor Examination— Befustd by Mespondmi 
— Attachment — Practice, 

This was a suit for nullity promoted by the husband. 
The usual order for examination by medical inspectars 
was made and personally served upon the respondent, 
but she, while aomitting the truth of the allegations in 
the petition, refused to submit to examination. 

Dr, Spinks (with him Bayford), for the petitioner, 
moved that an attachment might issue against the 
respondent for non-compliance with the order of the 
Court — the attachment to lie in the registry for the 
present, but to be enforced if the respondent attempted 
to remove from the jurisdiction. 

The Judge-Ordiwaby.— The best course will be to 
let the motion stand over. If at the hearing the Court 
determines that she ought to be examined, it will make 
a fresh order for the purpose j but in the meantime, if 
she attempts to leave the jurisdiction, the Court will 
grant the attachment 
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LoBDS Jusncss.] 
March 17. I 



He DuTTON Hebbsbt v, Habbisov. 



Will — Construcii(m^ General Bequest of Personalty, 

Captain Charles Button by his will, dated March 24, 
1864, after directing all his just debts and funeral and 
testamentary expenses to be duly paid and satisfied by 
bis executors, bequeathed as follows : — * I give and 
bequeath all and eveiy my household furniture, linen, 
and wearing apparel, books, plate, china, pictures, horses, 
carts, and carriages, and also eveiT sum and suras of 
money which may be found in my house, or be about 
my person, or due to me at the time of my decease, and 
also all my stocks, funds, and securities for money, 
money due on bunds, bills, notes, or other securities of 
which I may die seised, possessed of, or entitled to, and 
of every kind and description whatsoever, my will and 
intention is that my said executors, hereinafter named, 
and the survivor of them, do and shall pay the same to 
my present housekeeper, Martha Herbert, to and for her 
own sole and separate use and benefit absolutely. Also 
I give and bequeath to my servant, Mary Groves, the 
legacy or sum of nineteen guineas. I also give and be- 
queath to Frederick Harrison and John Furtado the sum 
of five guineas each for the purchase of a ring ' ; and he 
appointed them executors. 
The question waa whether under the words of the will 

YOL, XT. 



certain bank shares and railway shares, and also a sum 
of money aiising from the estate of a deceased brother, 
and now in the hands of his administrator, passed to the 
legatee. V.C. Stuabt held that there was a sufficient 
indication of intention in the will to pass the general 
personal estate to the legatee, and upon appeal by some 
of the next of kin 

The LoBDs Justices affirmed the decision with costs. 

Mr. Kay and Mr. W. 22. Ellis were counsel for the 
appellants. 

Mr. Joshua Williams, Mr. Solomon, and 3fr. Mander, 
who appeared for the various respondents, were not 
called upon. 

^M«Th 26^'} Ch^weight .. THOior. 

IVactice^Piamt in County Court— Appeal, Stay of Pro* 
ceedings pending — County Court Orders, 1867, Order 
19, Hide 3. 

Afr. Bauney moved to stay proceedings in a County 
Court plaint in E^uit^ pending an appeal against the 
decree. The application was made under the 'rules, 
orders, and forms for regulating the practice of the 
County Courts, 1867,' Order 19, Rule 3, which 
is in the following terms : ' Proceedings not to be stayed 
unless Vice- Chax^ellor or Judge otherwise direct. The 
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pendency of an appeal f^hall not operate as a stay of 
proceedings: but tbe Vice-ChanceUor to whom such 
appeal is made, or the Judge from whose decree or order 
the appeal is made, may stay the proceedings pending 
the appeal, on such terms as to giving security or other- 
wise as to such Vice-ChanceUor or Judge n»ay seem lit.' 

Mr. T. Huyhes objected that, under Rule 12 of the 
Consolidated Orders of the Court of Chancery, every 
application to stay proceedings under a decree should be 
made first to the judge who pronounced the decree. 

Stuabt, V.C, considered that it was not necessary to 
apply first to the County Court judge to stay his own 
decree, and that the General Orders of the Court of 
Chancery did not apply to proceedings in the County 
Courts. As the appeal appeared to be a hoita fide one, 
and it^ was not shown that the plaintiff would be 
damnified by staying the proceedings pending the 
apneal, he should allow the motion, resernng the costs 
tul the hearing of the appeal. 



Maldts, V.C. 
March 18. 



Cbowe r. Nesbitt. 



iVocetiM— DumtMa/ for Want of Protectdion— Death of 
Co'plauUif, 

Mr, Fitsaroy Kelly moved to dismiss the bill in this 
suit for want of prosecution. One of the co-plaintiffs 
was dead ; the otiier had settled out of Court with all 
the defendants other than the defendant now moving ; 
there had been no order of revivor; the surviving 
plaintiff consented to the present motion, but did not 
appear upon it Under these circumtitances the Court 
was asked to make a common order of dismissal, without 
requirinff the suniving plaintiff to revive, or that in 
default the suit should stand dismissed. 

The Vice-chancellor made the common order of 
dismissal ; costs of the suit to be paid by the surviving 
« plaintiff; 



Maliw8,V.C. I 
March 18. J 



Webstsb v. RoBXVSoir. 



Pradiee—AffidavU of DocurMnU-^Moium. 

In this suit the defendant had made the usual 
affidavit of documents upon summons in Chambers. 
The plaintiff not being satisfied therewith, gave notice 
of naotiou for a further affidavit. On the day before the 
motion came ou, defendant had made a further and 
sufficient affidavit. 

Mr, Glaue, for plamtiff, now moved for his costs of 
the motion. 

Mr, Peck, for defendant, objected that the proceeding 
ought to have been by summons in Chambers, referring 
to Moi-gan's Cbanc. Acts and Orders, 174, and LazamB 
V. Mozleif, 6 Jur. N.S. 119. 

The ViCE-CnANCELLOB gave the plaintiff only such 
costs of the motion as would have been given had the 
Blatter been heard in Chambers. 



which was established in 1864 for the supply of coals 
upon the * co-operative ' piinciple. 

Mr. Cotton and Mr, HigytM for first petitioners. 

Mr, E, K, Kardake and Mr, Chitiy fur second. 

Mr, Glane and Mr, HoberU for the company. 

Mr, JBewtUwell for a shareholder in support of peti* 
tions. 

The Vice-Chaxcellob said that he found the losses 
of the company had been continuous from its foundation 
in 1864 up to the re-formation of the board of directors 
in 1868 ; nevertheless, the balauce-sheec of December 
1808, the accuracy of which was not impugned, showed 
the available assets to be 14,000/., while the debts 
amounted only to 8,000iL The company had certainly 
not, up to the present time, been protitable; but His 
HoNouB could not, since the decision In r€ Suburban 
Hotel Company^ 86 Law J. Rep. (N.s.) Chanc 710, 
regard this circumstance alone as sufficient to make it, 
* in the opinion of the Court, just and equitable that 
the company should be wound up.' In fact, none of the 
grounds specified in 25 & 26 Vict. c. 80, s. 79, existed for 
winding-up this company. But failing this the petitioners 
had asked for subordinate relief in the shape of an oitier 
directing a meeting of the shareholders to be convened 
with a view to the winding-up of the company. Upon 
this point His lioirouB desired to lay down the rule that 
where the Court was satisfied upon the evidence that 
there was no case made out for the compulsory winding- 
up of a company under section 79, nt) order could be 
made without consent for a meeting of the shareholders, 
there being in such cases no ground for the intervention 
of the Court. With regard to the second petition, pre- 
sented in behalf of certain shareholders at Norwich, 
His HoNOUB admitted that, in some respects, it was 
distinguishable from the first upon the merits, but he 
could make no order upon it; and, having regard to 
the fact that one winding-up petition had weady been 
presented, he thought the parties were not justified in 
presenting a second for tbe same object Botn petitiona, 
therefore, must be dismissed with costs. 



Maltws, V.C, 
March 19, 20. 



{", 



re Joint-Stock 
Ex parte Gb££5. 
XAK. 



Coal Compakt. 
Ex parte Cope- 



Wmdmg-vp Petition'^ Meeting of Shareholdere^^ ^ 26 
Vict, e, 89, 8, 7\)Seeofid Petition, CveU of 

Two petitions for the winding-up of this company, 



Malins, V.C. 1 In re Mebcantilb TBAnnra Coicriirr. 
March 20, 22. J Sibi50£B*8 Cass. 

Company — Winding-up — Creditor's Claim — Dividend 
Paid out of Capital-Summary Jurisdiction of Couri'^ 
26 & 26 Vict, c, 89, «. 101, 166. 

This was a summons by the official liquidator in the 
winding-up of the above company, calling upon Mi. 
Stringer to repay certain dividends, amoimting to 26 per 
cent, alleged to have been improperly declare and re- 
ceived by him in respect of his shares, and a further sum 
of about 400/. alleged to have been improperly paid to 
him as a director*s commission on profits. 

The company was formed in June 1863, for the pur- 
pose of ruuniiig the blockade of the Confederate States, 
under a contract with the de facto Government of that 
country, for a joint adventure — the company to find ships, 
the Govemmeut to pay two-thii-ds of all losses incurrad 
iu the blockade-running, and supply cotton at 6rf. per lb., 
to be delivered at a port in the Southern States. 

by the articles of the company no divideud was to be 
paid except out of * profits in hand.' In February 1864 
a balance sheet was prepared, exhibiting a profit of 
42,000/. ', this, however, was mode up by crediting them- 
selves with two-thirds of the value of the ships payable 
under the Confederate guarantee, thegtieater mwt of 
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which WM never realised, and also with a large amonnt 
of cotton which was ultimately destroyed in the Confe- 
derate ports. Upon the halance of estimated prolits thus 
made up, the company obtained from the Agra & Mas- 
terman*8 Bank advances to the amount of about 21,000/ 
upon a special account called the 'dividend account' 
A dividend of 25 per cent was shortly afterwards de- 
clared and paid to tne shareholders. 

On the collapse of the Confederate GoTemment the 
company failed, and, upon taking the accounts, was 
found to have lost all its capital, with a further sum of 
about bOflOOL 

The bank, as creditors in the winding-up, now ap- 
plied through the official liquidator, under the Com- 
panies Act, 26 & 26 Vict c 89, ss. 101 & 105, for renay- 
ment of all dividends, &c. received by the shareholders, 
on the ground that such dividends had been improperly 
paid out of capital, and not out of profits actually in 
nand, as required by the Articles of Alssociation. 

Mr, Cotton and Mr, Higgins for the liquidator. 

Mr, Olastte and Mr, H, M, Jackson, for Mr. Stringer, 
argued that the balance sheet was fairly made up and 
the dividend properly declared; but if not, the bank 
having, as shown t>y the evidence, had full notice of the 
hazardous trade in '^hich the company was engaged, 
and also of the manner in which the profits were esti- 
mated, could not now question the propriety of the 
dividend. Moreover, the Court could not in this case 
exercise the summary jurisdiction provided by the above- 
mentioned sections of the Act. 

Malixs, V.C, had no doubt that the dividend had 
been improperly declared, aud might be recovered under 
a proper proceeding for that purpose; but the Court 
bad not jurisdiction to order the repayment upon a 
summary application under either section 101 or 165. 
The company, having themselves participated in the 
wrongful application of this money, could not through 
their liquidator set up a claim against themselves ; nor 
could an individual director be made liable to the creditor 
in respect of an act done by the company at large. 



Jaxes, 

March 



i,V.C. f 
hl6. I 



In re The Oxfokd jlwd Cavtisbbubt 
Hall Coupakt (Limitbd}. Ex parte 

MOBTON. 



Company — Winding-up^ Calk Subsequent to Winding-up 
Order — Creditor Contributory — Composition Deed — j&i- 
off-^Companies Act 1862, ss, 74, 75, 77. 

Adjourned summons. Morton was the holder of 
above 2,000 15/. shares in the above company, on each 
of which he had paid up 10 guineas. In April 1868 a 
call of 11, per share was made. On May 7 an order was 
made for winding-up the company. On July SO Morton 
executed an assignment to trustees for the benefit of his 
creditors, which was duly assented to bv the requisite 
number of creditors and duly registerea. On Novem- 
ber 80 the official liquidator of the company obtained an 
order (or the payment of the said )/. call. On January 10, 
1869, a further' call of 21 per share was made on the 
contributories of the company, and an order was obtained 
to enforce such call against Morton. The release in 
Morton's composition deed extended to future liabilities. 
Morton claimed that at the time of the company being 
wound up the company was indebted to him to the 
amount of over QfiOOL The amount of the calls agiunst 
Morton considerably exceeded the amount of such claim. 



This summons was taken out by Morton to dispute the 
validity of the orders for the said calk against him 
personally. 

Mr. Itice, in support of the application, argued that 
Morton, bv the execution of bis composition deed, was 
dischargea from all personal liability in respect of these 
calls, which must be proved against the trustees of the 
deed« 

Mr. Druce, for the official liquidator, did not oppose 
the contention that the liquidator should prove against 
the trustees, if that were possible ; but he submitted to 
the Court the question whether calls made subsequently 
to the deed were provable under it. He further sub- 
mitted that the execution of the deed of assignment 
placed Morton in the position of a bankrupt, so far that 
the debt due to him should be set ofi against the 
amount of the calls. Such a compromise would be a 
benefit to the estate of the company. 

Mr, J. K Higgins appeared for the trustees of the 
composition deed. 

Jambs, V.C, said there must be an affidavit that the 
proposed set-off would be a benefit to the company's 
estate. It was not clear why M )rton had been brought 
before the Court to relieve nimself from the liability to 
pay the calls, and he must have his costs. The order 
would be that on the trustees abandoning their claims 

r'nst the official liquidator, and the official liquidator 
idoning all calls against Mortoa*s estate, all proceed- 
ings be stayed. 

Jaxbs, V.C. 1 2^e Thb Lonboit ajxh Nobthbbn l5« 
March 13, 16. J subakce Cobpobation (Ldcztbd). 

Joint-Stock Company — List of Contributoties^Agreemeni 
for Amalgamation hetvfeen Two Companies uneonfirmed 
by One of them. 

This was a summons to remove the applicants' names 
from the list of contributories in the above company. 

The applicants had been shareholders and directors in 
the Life Investment Mortgage and Assurance Company, 
and the directors of this company and of the London 
and Northern agreed upon an amalgamation, and the 
agreement was duly conlirmed by the former company in 
accordance with their ai-ticles of association. The arti- 
cles of the London and Northern required that an amal- 
gamation with another company should be confirmed by 
a general meeting, but the directors were empowered to 
purchase the business and assets of any oUier company 
either for a consideration in mo^ey or by the issue of 
shares. The agreement referred to provided that 
the London and Northern should purchase the busi- 
ness of the Life Investment Company; that the shares 
in the latter should be exchanged for shares in the for- 
mer, and that seven of the directors of the latter should 
be directors of the former. 

The agreement) although never confirmed by the 
London and Northern, had been to some extent acted upon, 
aud the applicants* names had been entered on the share- 
register of the London and Northern, though not re- 
turned to the registrar of joint-stock companies, and 
share certificates had been made out in their favour. 
They had also attended some meetings of what pur- 
ported to be an amalganmted board as directors of the 
Life Investment Company elected under the agreement 

Mr. Kay and Mr, Bagshawe for the summons. 

Mr. Drwe and Mr. J. N. RiggvM coi^txa. ^ 
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Jakbs, V.C, held that the agreement ocmtemplated Aa it was not coniinned, it and all that was dime on the 
an amaJgamation of the two companies, not a mere pur- faith of its becoming famding was void. The apj^licaota, 



chase of the busmess of the Life loyestment Company 
by the London and Northern, and therefore required 
confirmation by a general meeting of the latter company. 



therefore, were not properly on the list of coatnbatoriea 
of the London and Northern, and their names must be 
remored. 



^robatt nnb patrimonial ftanus. 



A- 



Divorce and 
Matrimonial Causes, V ToPPEB p. ToPf Ett. 
March 2. J 

Dissolution of Jilarriage — Cruelty and AduUery — Con- 
donation — Evidence — Practice, 

This was the wife's petition for dissolution of mar- 
riage by reason of cruelty and adultery. The respon- 
dent trayersed both charges. The case was heard 
before the Court itself, and judgment was reseiTed. 
Subseauently the petitioner applied to be allowed to 
giTe further evidence in support of the charge of 
cruelty. 

Dr. Tristram for the petitioner. 

Pritchard for the respondent 

March 2.— The Judge-Ordinary: I think the evi- 
dence in this case faila. The parties lived together 
nearly ten years. During that time the petitioner 
Epealis of two or three occasions upon which the re- 
spondent Ufed some violence to her. On no occasion is 
it established, in my judgment, that he did her any 
seiious hurt. Her own evidence was not given in a 
manner to induce the Court to place implicit reliance on 
her statement ; and the occasions of violence, few and 
comparatively slight as they were on her own showing, 
appear to the Court to have been exaggerated. Ihe 
blow said to have been given with the muzzle of a gun 
is an instance of this. The struggle which went on at the 
time between the respondent and another man renders it 
very probable that the injury the petitioner received was 
the' result of accident rather than aeeign. ITieee iFolated 
act^, not accompanied with any general ill-treatment and 
of no very serious nature, do not establish a case of legal 
cruelty. * But, further, the last act of cruelty imputed 
took place at JEaster 1868, and the petitioner continued 
to cohabit with the respondent until February 1864, 
when she left him because she wiis jeuloiis of a 
Fervant in the house. The cruelty, if any, was there- 
fore condoned, and cannot now lie relied upon unless 
revived by the subsequent adultery which has been 
charged. But here too I think the evidence fails. The 
respondent is living in a house in which there is only 
one other person — a maid-servant He has been once 
seen to kiss this woman. Beyond that there is no 
evidence of adultery, except that the man who lives in 
the next house haa heard voices apparently tslking in 



the same room at night On the other hand, ft siil 
who was once there on a visit depoees to the fact Utat 
the servant slept in her own room, and that she never 
saw the respondent in that room, or the servant in the 
respondent's. It was proposed, after the case was doaed 
and the Court had taken time to consider its decision, 
that the petitioner should be allowed to be called again, 
to give in evidence of further acts of cruelty calculated 
to take off the effect of the condonation. But on the 
trial she had been several times asked if the occurrence 
which took place at Easter 1863 was the last act of 
which she had to complain, to which she had unifonnly 
answered in the affirmative. Moreover, on tuniiog to 
the statement of cruelty in her petition, it will be seen 
that Easter 1868 is the latest date she gives. I think 
the proposed further evidence ought not to be re- 
ceived. And as the evidence on neither of the two 
charges is, in my opinion, sufficient to sustain them, the 
petition must be dismissed. 



Administration — Insolvent Estate-^ Grant ad eoBigetidm to 
Creditor — Practice. 

Charles Stewart, late of Kingston-upon-Hull, tiiaber 
merchant, died intestate on January 18, I860, leaving 
his widow and several children, some of whom lived 
abroad, Lim 8urvi\iDg. The estate, which consisted 
principally of deals and a number of small trade debts, 
was valued at 2,GC0/., but the deceased was indebted to 
his banker and other creditors to the extent of 7,000^ 
The widow and the next of kin in this country re- 
nounced administration. 

Lr, Tristram moved for lettera adcolligenda bona to Mr. 
Pease, a creditor. Unless at once realised the proper^ 
would deteriorate in value ; it was also subject to charges, 
and the debts, if not promptly collected, would be loat If 
the next of kin abroad also renounced, the applicant 
would be willing to take the usual grant of adminiatra- 
tion ( Jfft the goods of Clarkington, Sw. & Jr. 382). 

Sir J. P. WlLDB. — I think the grant may go, but you 
must pay the money into the registry, after deducting for 
wages and charges on the proper^ ; and you must also 
at once cite the remaining next of kin^ with the view df 
taking a creditor's administration. 
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Lord HATHEBLBTy|L.C.> Ohablton^^ Thib Eakl of 
March 17. J Durham. 

JExecutors — Trttst Moneys — Heceipi of One. 

Thift iras an appeal firom a decree of Vice-ChaQcellor 
Jakeb^ dismissing the plaintiff's bill with costs, reported 
asdey. 18. 

Mr, Kay and Mr» Haddan for the appellants. 

Mr, Druce and Mr, Chitty^ for the respondents, were 
not called upon. 

The LoBD Chancellob dismissed the appeal with 
ooetfl. 



JONSS 1>. KiLSHAW. 



LOBDS JU0IICE8. 

March 19. 

Palatine Court of the Duchy of Lancaster — Appeal — 
lUhearing^n ^ 18 Vict. c. 82. 

Mr. W, F. Bobmson applied for leave ex parte to give 
notice of motion for a rehearing of the appeal in this 
suit. The appeal was from a decree of the V icb-Chait- 
CKLLOB of the Duchy, and had been heard before the 
Lords Justices Wood and Sslw jk. 

Their Lobdshifs observed that this Court was in the 
strict sense of the term, and by statutory enactment, an 
appeal Oonrt from the Daohy of Lancaster. There was 
no precedent for a rehearing in the House of Lords. 
Tliey therefcae xeftued the motioiL 

vol.. IV. 



^^^ MLirS."^' } ^ /wrfo Watook, Be Watson. 

Bankrtqrtcy^^Submissum io Jurisdietion — 13 ^ 13 Vkt, 
c. 106, M. 12, 120, 126. 

This was an appeal from an order of the judge of the 
Derbyshire County Court. John Watson the elder 
became bankrupt m October 1868. He had previously 
borrowed from his son, John Watson the younger, sums 
amounting to about 60/. Shortly before his bankruptcy 
in 1868 ne had purchased a sm^ copyhold pro- 
perty, which, in September of the same year, he suiren- 
dered to his son. On January 16 last the bank- 
rupt applied for his discharge, but this was opposed by a 
creditor. On the same occasion both the bauKrupt and 
his son were examined, and the judge made an order 
postponing the discharge of the bankrupt, and directing 
that the surrender of tne copyhold premises to the son 
should be declared void on the ground of fraudulent 
preference, and that the same should be sold and the 
proceeds divided amoncst the creditors of the bankrupt. 
From this order John Watson the son appealed. 

Mr. F, Knight, for the appellant, contended that John 
Watson the son had not submitted to the jurisdiction 
of the Court, and therefore that the Court had no power 
to make the order appealed from. 

Mr, Eddie, for the official assignee, argued that on 
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the evidence the appellant had submitted to the juris- 
diction. 

Their Lordships said that it was clear that the order 
could not be maintained under section 126 of the Bank- 
ruptcy Act, 1849. The only question was whethe^th 
appellant had submitted to the jurisdiction^iJUS .^— ^ 
under section 12 of the same Act They were of 
opinion that he had not so submitted; he had only 
appeared to be examined, as he was bound to appear 
when summoned under section 120. The order appealed 
from must be discharged. 



Lord Bomilly, M.R. 1 n^^a^^^^ „ -n^^/xw 
March 24. J ^^osslet v, Dixok. 

Chief Clerk's Certificate. 

The plaintifis had instituted a suit in respect of a 
patent for machinery for the manufacture or carpets. 
That suit was decided in favour of the plaintiffs, 32 Law 
J. Rep. (n.s.) Chanc. 617. The machines had been made 
by Messrs. Sharp, who had taJien out a patent ; but it 
was held that the machines embodied the invention of 
which the plaintiffs were then the patentees. On re- 
ference to Chambers, however, it was certified that 
some of the machines were not within the patents. The 
plaintiffs had since purchased Messrs. Sharp^s patent ; for 
an account imder which this the present suit was 
brought. One of the defences was that the chief clerk 
had certified in tjie former suit that the machines in 
■ question did not infringe the patents. 

Mr, Grorej Sir It. Baggallay, and Mr. CrachnaU for 
the plaintiffs. 

SirR. Palmer J Mr. Jess^j Mr. Speedy and Mr. Theodore 
Aston for the defendants. 

The Master of the Rolls thought the plaintiff 
were not concluded by the certificate in'the former suit. 
Though the suits were nominally between the same 
parties, the interests were different. 



Lord Romillt, M.R.l Lakd Credit op Irelakd Co, 
March 24. j p. Lord Ferkot. 

Directors — Breach of Trust — Interest. 

On the formation of the above company the directors 
had speculated in poichasing shares of the company with 
the funds of the company. This was a suit to make them 
recoup the company what they had expended in such 
speculations. 

The transactions had been done through an executive 
committee, but the directors had at their meetings autho- 
rised the payment of the money necessary to pay for 
the shares which had been bought for the company. 

It was contended on behalf of several of the defendants 
that they had relied on the executive committee, and 
did not know for what purposes the money was applied. 

Sir It. BaggaUayy Mr. Swanston, and Mr, Sheboeare for 
the company. 

The Solicitor-Genetal, Sir R. Palmer, Mr. Be Qex, 
Mr. Southgate, Mr. Roxburgh^ Mr* Wickens, Mr. Speed, 
Mr. Cracknallf Mr. Locock Wehb, Mr. Jackson, and Mr. 
Waller for the various defendants. 

March 24 — The Master of the Rolls said the 
speculations were clearly ultra vires. The directors had all 
attended the meetings at which the payments were sanc- 
tioned, except a Mr. Finch, who had been present when 
payments to the amount of 2,000/. were sanctioned, for 
which he was liable, and Mr. Lewis, who had died in 



the meanwhile, and left an utterly insolvent estate, and 
whose case it was not necessary to go into. If the 
directors did not know for what the pa3rments were made, 
it was their duty to do so. It was not necessary to go 
into iii9 quMtion of greater or less liability. The defend- 
w£ ^ered to repay the money, but without in- 
terest. 



Lord Roxillt, M.R. 1 Re New Zealaitd Bakking 
March 22, 23, 24. J Corporatioh. 

Equitable Appropriation of Securities. 

The applicants in this case were the assignees for the 
benefit of the creditors of Messrs. Levi & Co. Messrs. 
Levi had deposited with the New Zealand Banking Cor- 
poration certain securities to cover all liabilities incurred 
by the bank for them. The only liabilities at the time 
of the winding-up of the corporation, included in this 
security, were certain bills drawn by an Austzalian firm 
and indorsed by Messrs. Lend. 

This was a summons to make the official liquidator 
applv the proceeds of the securities towards payment of 
the bills, m order to clear the estate of Messrs. Levi 
from liabilitv to pay a dividend on more than the balance. 

Mr. HinJe Palmer and Mr. Boeritt for the applicants. 

Mr. Jessd and Mr. Wickens for the liquidator. 

Mr. Everitt replied. 

The Master of the. Rolls refused the application. 



Maldts, V.C.I J20 The Credit Fovgder aed Mo- 
Marclx 22. J bilier of EHaLAHD. 

Vohmtary Winding-up — Inspection of Books by Con- 
tributon^Con^ames Act, 26 (if- 26 Vict. c. 89; s. 138. 

Summons on behalf of a contributory in the voluntarr 
winding-up of this company for the production of, and 
leave to insp^t, the booKS of the company for the pur- 
pose of examining witnesses previous to the hearing of 
a winding-up petition in Court which had been presented 
by the applicant. The liquidators had refused to allow 
the appUcant to inspect the books otherwise than in the 
exammer's office at the time of examination, which was 
practically a useless concession in consequence of their 
number and the complicated nature of tbe transanctions 
therein contained. 

Mr. Glasse and Mr. Biggins for the summons. 

Mr. Waller, for the liquidators, argued that there was 
no jurisdiction to make the order except in a winding- 
up by the Court under section 156. 

Mr. Fooks for the company. 

Malins, V.C, held tnat the application oould pro- 
perly be sustained under section 188, and made the 
following order: — The petitioner, upon giving three 
clear days' notice in writmg of the books and documents 
required for inspection, to have liberty, on the fourth and 
following days, to inspect the same at the offices of the 
company, between the hours of ten and four. 



*^lSl7^}WA'"''-HveHEs. 



Practice^Bm pro confesso — Decree Ahsohde-^Diapenstp- 
tion with Service^ Gen. Ord. XXII. Reg. 8, 11, 16. 

Administration suit One of the defendants, whowa* 
tenant for life of real estate comprised in the suit, was in 
New Zealand. The bill had been taken against him pro 
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eonfestOf and he could not be found to be served with the 
decree. Thereupon, a question arose how the Court 
could proceed under a decree for the sale of the real 
estate. 

Mr, Druee for the plaintiff, and 

Mr. Osborne Morgan, for a defendant, called the 
attention of the Court to the General Order XXII., 
rules 8, 11, 15, and suggested that although tiie impossi- 
bility of finding a defendant, or. the expense of so doing, 
did not appear to be a reason for dispensing with service 
of the decree before the expiration or three years, yet the 
Court could proceed under it now without service, and 
at the end of three jears they could come to the Court 
to ask for dispensation of service. 

Jamss, V.C., thereupon made an administration decree 
in the usual form, directing a sale and accounts in the 
usual way. 



V.C 
March 22, 



?•} 



HAie V. HAie. 



Ibeformng SeUkment — Usual Power OtniUed, 

This was a bill to rectify the settlement made upon the 
marriage of the plaintiff with the defendant, William 
Haig. The property comprised in the settlement was 
property to which the plaintiff was absolutely entitled, 
and she was nearly 29 years of age at the dme of her 
marria^. The actual instructions for the settlement 
were given by the plaintiff's father, her intention being 
that the property should be settled upon her and her 
children 'in the usual way.' By the settlement the 
income was settled on the plaintiff for her sole and sepa- 
rate use during the joint lives of her and her husband, 
then to the survivor for life, with, remainder as to 
the corpus for the benefit of the children. In case 
there should be no child who should take a vested 
interest, the property^ was given to the plaintiff abso- 
lutely in case she survived her husband, but in case she 
predeceased her husband, to her next of kin as if she 
had died unmarried. 

The plaintiff adced that the settlement might be 
rectified by giving her a general power of appointment 
in the event of there being no child who should attain 
a vested interest, and of her predeceasing her husband. 

It ap{>eared that the omission of sucn a power was 
not specially brought to the notice Of either the plaintiff 
or her husband, and they both gave evidence that they 
were not till lately aware of the omission. 

Mr, Druce and Mr, Freeman for the plaintiff. 

Mr, W, Pearson iat the persons who would be the 
plaintiff's next of kin in case of her death at the present 
time, consented. 

Mr, Drury for the trustees of the settlement, and the 
infant child of the marriage. 

Jakes, V.C, thought that, upon the instructions 
given, a draftsman of competent skill would not have 
omitted a power of the kind referred to vrithout spe- 
cially drawing the attention of the parties to such 
omission, and having their specific consent to it. In 
the present case this was not aone ; and, on the autho- 
rity of Harbidge v. Wogan, 5 Hare, 268, His Honour 



thought the settlement ought to be rectified by inserting 
such a power to be in the form adopted by the Court in 
the case of settlements made under its direction. 



MBS, V.C. 1 

rch 12, 15, \ 
3,19,24. J 



LOBD DONSOKALD V, MaSTERXAN. 



•James, V.C^ 

March "' ' 
16, 

Solicitor and Client — Jtetainer of One Member of a Firm 
^^JJiabiiUg of the other Members, 

The defendants, Messrs. Masterman, UpfiU & Brutton, 
were some time in ]>artnership as solicitors, and one of 
them, Brutton, was introduced to the plaintifi, who was 
luder considerable pecuniary liabilities. The plaintiff's 
property, consisting to a great extent of a claim in rela- 
tion to an estate at Trinidad, and of demands against 
the Government of Bra^, was not immediately reali- 
sable, and in the mean time some creditors were press- 
ing. The plaintiff accordingly consulted Brutton as to 
the best mode of dealing in reference to his assets and 
liabilities. Much advice was given to him, and amongst 
other things a trust-deed was executed by the plaintiff, and 
Brutton and Masterman were constituted the trustees. 
Brutton having received and misappropriated a con- 
siderable amount of the plaintifi*'s moneys, the bill was 
filed seeking a declaration that all the defendants were 
liable in respect of Brutton's acts. 

The defence was that the plaintiff was the client of 
Brutton alone, and not of the firm. 

It appeared that except on one or two occasions when 
the plaintiff called at the offices of the firm,, and Brutton 
was absent, Brutton alone was personally consulted by 
the plaintiff, and that the other defendants had a very 
I slight acquaintance with his business. The acquaintance 
between the plaintiff and Brutton seems to have ripened 
' lAto friendship, and letters of a very familiar and fiiendly 
I kind passed Mtween them. But all Brutton's attend- 
ances and other labour in reference to the plaintiff's 
affurs were entered and charged for in the books of the 
firm, although this seems to haye been done by or under 
the direction of Brutton. 

Mr, AmpMett and Mr. Bagshawe for the plaintiff. 

Mr, Oarth (of the common law bar) and Mr, Cottrdl 
for Masterman. 

Mr, Drtice and Mr, Freeman for UpfilL 

Brutton did not appear, and the bill was taken pro 
cottfesso as against him. 

JAMES, V.C., held that Brutton was retuned as a 
member of the firm, and that by such retainer the rela- 
tion of client and solicitor was constituted between the 
plaintiff and all the defendants ; that nothing subse- 
quently occurred which amounted to a discharge of this 
relation as between the plaintiff and any of the defen- 
dants, and that consequentiy all the defendants were 
liable in respect of the misapplication of the plaintiff's 
moneys. I£s Honour also held that, as to any moneys 
Bubiect to the trust deed, UpfiU was functus officio on 
sucn moneys reaching the hands of ttie two trustees, 
Masterman and Brutton. Decree for an account on the 
, footing of declarations to the above efi'ect. Defendants 
1 to pay costs up to and including the hearing. 
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Mi^1?23. }^*^9<^ ^/ John RiSBOir. 

Wife AdmmiUitrairix — Clum in AoUon — Hwband-^ 
QrofHt de horns non* 

John Risdon died in March 1865. a widower, without 
child or parent or any known relation, and intestate. 
In May 1866 letters of administration were granted to 
Mary Ann Sarah Hooper aa a creditor on the estate, 
which consisted, among other properly, of two leashold. 
houses mortgaged to the Perpetual Building Society. 
She got in a considerable portion of the estate, and paid 
some of the debts. In July 1868 she intermarried with 
Edward Hibberd, who thereupon entered into posses- 
sion of the leasehold houses, and paid the ground-rents 
and taxes, and the monthly instalments on the mort- 
gages as tney became due. In September 1868 Mary 
A. S. Hibberd died, leaying part of the estate unad- 
ministered, and the debt in respect of which she* ob- 
tained the administration still due and impaid. 

Bayford (March 16) moyed for a grant dt bomia non to 
Edward Hihberd, the huabaod. 

Sir J. P. WiLDB, March 28.^Thi8 is an application 
for a grant of administration d^ bonis non to the personal 
estate and effects of John Risdon, deceased. After the 
death of the intestate, letters of administration were 
granted to Mary Ann Sarah Hooper as a creditor, and 
under the grant she got in a considerable part of the 
estate, and paid some of the debts. She then married 
the present a]>plicant >^thin a month or six weeks 
after the marriage she died, and the present applicant 
applies for the grant of administration as a creoitor on 
the estate of the original deceased. Now, it is obyious 
there was no debt due to him. But he says that the 
debt was due to his wife and to him fure mariti, and 
that he has reduced it into possession. 1 think that is a 
contention that cannot be mamtained. What he really did 
wasthis-— totake possession of thatpart of the estate which 
was in his wife's hands under the letters of administration 
at the time he married her, and to retain possession of it 
But that is not reducing into possession the debt, be- 
cause, before a debt can oe said to be reduced into pos- 
session as a chose in actiony something must haye been 
done to satisfy it, and no part of the estate has here 
been set aside or appropriated for the payment of the 
debt. Indeed, the present position of tne applicant is 
an inconostent one, because he comes here to ask for 
the grant as a creditor, which implies that the debt is 
atill owing, and at the same time he alleges that the 
debt has been reduced into possession — ^that is to say, 
that a sum of money has been set apart in discharge 
of it I therefore thmk that he cannot take the grant 
in the way in which he asks for it He must first take 



administration to his wife, and then he will of coarse be 
entitled to the grants 

Diwreeemd 1 
Matrimonial Cauees. y Haioh v. Hugh. 
March 16. J 

Permanent Alimony — Settled Property — Large Proportion 
brought m by Wife — Bate of Ailotoance. 

The wife had obtained a decree of judicial separation 
on the ground of cruelty, and the case now came bfifore 
the Court on the question of permanent alimony. The 
respondent's income (deriyed fix)m property oompriaed 
in the marriage settlement) was reported by the regis- 
trar at Sm per annum, and of this sum 210/. per annum 
was deriyed firom property which formerly belonged to 
the petitioner, and was included in the settlement 

ifr, Deane (with him Searle) moyed that the income 
of the whole ox the property brought in by the wife might 
be allotted to her as permanent alimony. 

Dr. Tristram for tne respondent. 

The Jubgb-Obdinabt.— The question is, on what 
principle the Court is to act in allotting permanent 
alimony in suits for judicial separation. The Courfr is 
inyited to adopt by analogy the principle on which it 
acts in suits for dissolution of marriage ; but the powers 

fiyen to the Court in suits for dissolution are aefined 
y certain sections of the statute, and the Legislature 
has adyisedly not extended the powers contained in 
those sections to suits for judicial sefMiration. Section 22 
of the Diyorce Act defines the prindples and rules by 
which the Court is to be guided in suits for judicial 
separation — ^namely, the principles and rules on which 
the Ecclesiastical Courts haye heretofore acted* and 
giyen relief. Let us see what the piindple of the 
Ecclesiastical Courts was. It would be equitable 
te say that where a wife has brought a sum of 
money, whether large or small, to her husband, 
and the cohabitation contemplated at the time of the 
marriage has become impossible by reason of the 
husband's misconduct, the wife should receiye back the 
money which she had brought to the common fund, 
whatever it may be. I think that would not be on un- 
reasonable principle ; at any rate it would be an intelli- 
gible principle, ^ut the Ecclesiastical Courts never did 
proceed on that principle. There is no trace of it in the 
reports. The rule laid down by those Courts was to take 
all the circumstances of the case into consideration, and 
haying regard to those circumstances to allot a certain 
proportion of the joint income. In ordinary cases the 
principle was to give one-third. The highest proportion 
ever allotted in any case was one-half, and that 1 shall 
allot in this instance. Taking the joint income at 840f. 
I allot 170^ payable quarterly. 
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Lord HATHERI.ET, L.C. 1 Attobhet-Gbksral v, Sid- 
Feb. 10, 11| MaicJi 24. J ney Sussex College. 

Will — Devise to a College for Education in Piety and 
Learning of Descendants of A. — Construction, 

Francis Combe, by his will dated in 1681, enfeoffed 
Sidney Sussex College, Cambridge, and Trinity College, 
Oxford, and their successors for ever, with his real 
estate at Abbots Langley, equally between the said 
colleges for the only use, education m piety and learning 
of four of the descendants of his brothers and sisters, 
and three of the descendants of the brothers and sisters 
of his first wife, and three of the descendants of the 
brothers and sisters of his second wife, or in default of 
such, to their next poor kindred — for the first by the 
father's side, for the second by the mother's side. 

On the case coming on before the Master of the 

TOL, IV. 



Rolls on further consideration, for a dedsion on the 
construction of the will, and for a scheme, His Lordship 
held that the gift was not to be confined to education at 
the colleges themselves; that the word 'descendants' 
included Doth male and female descendants, and de- 
scendants of any age who required education ; that the 
lands were to be held bv iiie colleges in trust for the 
education of the descendants, ten in number, whether 
male or female or of whatsoever age, of the persons 
named in the will, to be selected in turn by tne two 
colleges ; jand in default of such ten persons, the income 
was to be applied for the poor kindred named in the 
will. From tnis decision the two colleges appealed. 

Mr, Cole and Mr. Rigby for Sidney Sussex Colle^. 

Mr, Jessd and Mr, Vaughan Hawkins for Tnnity 
College. 

3/r. Wickens for the Attorney-General. 
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Mr. Hinde Palmer and Mr. Bedweil for the relator. 

Mr, Hemmmo for other desoendants. 

The LoBD Ghajtcsixob could not affiee with the 
-deciaion of the Mascbb of thx Roixs. LooMng at the 
woida of the will, and also, as he was entitled^ to the 
circumstances under which, and the time when the will 
iras framed, he was of opinioi^ that the gift of the real 
estate was made to the collets as tenants in common 
upon trust to educate accordmg to the regulations and 
discipline of the colleges, and within their own walls, 
sileti of the descendants, not exceeding ten, of the 
persons named in the will as were competent and will- 
mg to. receive such education ; and as it appeared, irom 
tha Chief Clerk's certificate, that there were many such 
descendante in existence, it was unnecessary now to give 
any decision as to the construction of the gift over in 
default of such descendants ,* a declaration must, there- 
fore, be made to the above effect, and the order of the 
Master op the Eolis varied accordingly. 



LoBDS Justices. 1 Re The Estates LnrBstmsKr Qou- 
April 16. j PAiTT. Pawle's Case. 

Company — Misrepreamtatiion — Contract to take Shares — 
Contributory — Delay, 

This was an appeal by the official liquidator from an 
order of the Master of the Rolls removing the name 
of Mr. Pawle from the list of contributones of the 
above-named company. The case is noted ant^, p. 62. 

Their Lordships dismissed the appeal with costs. 



Lords Justices. 1 In re The General Rollixg Stock 
April 16, 17. J Co. (Lim.). Exparte AllianceBank. 

Dtpoeit of Shares as Security for Bilis — Origind and 
Renewed Bills — Right of Transferees. 

This was an appeal from the decision of the Master 
of the Rolls noted in the Notes of Cases, 1868, p. 286, 
where the facts appear. 

Sir R. Raygallay and Mr. JEddis for the appellant, the 
Alliance Bank. 

Mr. Jessel, Mr. Winterhotham, Mr. Wickens, and Mr. 
Davey for various holders of bills of the 5th set. 

Mr. Southgate and Mr. Ragshawe for the official liqui- 
dator of the General Rolling Stock Company. 

Mr. Roxburgh for the representatives of Mr. Murray. 

Their Lordships held that it was quite competent for 
the parties to a transaction such as that in JEx parte 
Waring, 19 Ves. 846, or the present case, before their 
insolvencies, to deal with the deposited securities by 
new agreement, notwithstanding that the bills had been 
discounted; and further, that the substitution or in- 
tended substitution of the 5th set for the 4Ui set of bills 
in the present case was such a dealing as took away from 
the holders of the 4th set the chance they had of deriv- 
ing benefit from the securities, and therefore tiie AUi- 
anoe Bank had so claim upon Holb deposited shares. 
Their Lorsshim expressed their opinion that the doc- 
trine of Exparte Jvuring applied to a case where tiie 
insolvent parties were two insolvent companies in course 
of winding-up, or, as here, a company being wound up, 
and the insolvent estate of a deceased person, or to any 
other analogous cases of insolvency. No proceeding 
was, however, beiore them upon which they could 
make any order in accordance with this opinion, and 
therefore the appeal was simply dismissed with costs. 



)xillt, M.R. \ 

17,10,22, \ 

pril 16. J 



Hsath V. Bttckitall. 



Lord RoxnxT, M.R. ] 
March ' 
April ; 

LiSiht — New BuHdSng^-^Ancient Lights partiaify Retained 
— TapUng v. Jones. 

The plaintiff in this case had pulled down a house 
conteining ancient lights, and erected in ite place a build- 
ing of more than double the height, with many new 
windows, occupying, in small portions only, the positions 
of the old ones. These had been obstructed by the de- 
fendant, and tlie present suit was instituted to reaf^ain' 
the continuance of the obstruction/ The pkiiitlff relied 
upon TapUng v. Jones, 11 H. L. Cas. 290. 

Mr. Southgate and Mr. Bagshau) were for the plaintift 

Sir Roundell Palmer , Mr. Jessel, and Mr. RodvM for 
the defendant. 

April 16. — The Mastbr ojf xhr Rolls held that the 
plaintiff had deprived himself of the right to the assist- 
ance of a Court of equity* The new building was suoh 
as would, after the lapse of time^ impose a new servitude 
on the servient tenement, and on the principle laid down 
in The Curriers' Co. v. CorbeU (2 Dr. & Sm. 356), whicli 
His Lordship did not consider to be overruled by Tt^ing 
V. Jones, a Court of equity would not enforce a new ser- 
vitude, although an action might lie at common law. 
The bill therefore was dismissed, witii leave to the 
plaintiff to bring any action which he might be advised 
to bring. 

^'^A^ril^Tl^^'^'}^"^^^ ""' Joddrrll. 
AppoHumment Act, 4 tj- 5 Wm. TV. c 22^Proeeeds of 

Sale of Timber — Dividends Payable under Decree of 

the Court. 

By a will made since the Apportionment Act lands 
were devised to a person for lile vrith impeachment of 
waste ; with remainder to the petitioner for life without 
impeachment of waste. In the lifetime of the former 
the Court had allowed some timber on the lands to be 
felled and sold; and by the decree in the cause, dated in 
1869, had ordered the dividends of the timber money to 
be paid to the first life tenant during his life. On his 
death the second tenant for life presented a petition for 
transfer out of Court of the funds above mentioned ; and 
the only question was, whether the personal representa- 
tives of the late tenant for life were entitled to a pro- 
portionate part of the half-year's dividend accruing at 
his death. 

Mr. Rigby for the petitioner. 

Mr. Dryden for the representetives of the late tenant 
for life. 

The Master op thr Bolls held that the decree was 
not an instrument, in writing within the meaning of the 
Act, and that, in consequence, there would be no appor- 
tionment 



\ HORSLET V. Cox. 



Lord Rokillt, M.R. 1 ^ 
April 19. r 

Costs — Number of Counsel 

This was a summons to review a taxati<m of costs, in 
which the taxing master had allowed the costs of a 
brief to a second Queen's counsel, on the ground of his 
having been the junior counsel in the cause, and hiivinff> 
before the hearing, been appointed one of Her Majesty^B 
counsel. 
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The ^[destion . was whether soch allowance was 
proper. 

mr, Locock WM in support of the snmmons. 

Mr, SouUigaU and Mr. Edmmd James in support of 
the taxixig master's certificate. 

Lord KojfiLLTy M.R., dismissed the summons, but 
without costs, observing that there were cases both for 
and against the decision of the master, and that if a 
brief had not been given to the counsel who had been 
called within the bar, he might have been retted by 
the other side with all the knowledge obtained b^ him 
in the suit^ to the disadvantage of his former client. • 

^Xril'ia^' } ^ I>HLAMAI»»8 TbUSTS. 

WtU— Gift to the ' Children of my Sister and my Brother * 
—Oifttoa Close, 

A testator gave the residue of his property *to be 
divided equally between and among the children of my 
sister Elizabeth Thompson and my brother R S. Dela- 
main.' The money representing the residue of the tes- 1 
tator's estate havmg been paid into Court under the 
Trustee Relief Act, the question now argued .was 
whether the gift was to be read as a ffift to the children 
of the testator's sister and to his brother in moieties, or 
to the children of the sister and the children of the 
brother in moieties. 

Mr. Bowring for the children of the testator's sister. 

Mr. Sladm for the testatoi^s brother. 

Stuabi, V.O., held that tho gift was clearly to a class, 
and the only question was whether that class comprised 
the children of the sister and one other person, t.«. the 
brother or the children of the sister and several other 
persons, x,e, the children of the brother. The omission 
of the word ' of* before the words ' my brother * was of 
no importance, and as a gift of this kind was, according 
to the decision of Lord Hatherley, when; Vice-Chan- 
cellor, in Mason v. Baker J^ K. & J. 667, to be considered 
a gift to a class and not to an individual, there must be 
a declaration that the children of the sister and the 
children of the brother were entitled in equal shares. 



Plea-^OuUawry of Co-Defendant. 

The bill was filed by a judgment creditor of the de- 
fendant Charies Thomas Wemyss, and after allegations 
to show that the plaintiff had not succeeded in levying 
execnition, stated that 0. T. Wemyss was one of two 
surviving children of Lady Isabella Wemyss, deceased, 
and that letters of administration of her estate had been 
granted to the Countess Heventlow Criminil, the other 
of such children, and that the plaintiff had recently dis- 
covered that by yirtue of a certain indenture a leasehold 
house in Weymouth Street v^as vested in trustees upon 
trustor under which,' in the evente which had happened, 
the defendant C. T. Wemyss was beneficially entitled to 
a moiety of the said house, and that by reason of the 
legal estate therein beinff outstandings the plaintiff could 
not obtain the benefit of his judgment. The bill then 
pn^ed an account of what was due on the j udffmenty that 
the share of 0. T. Wemyss, as next-of-kin of his mother, 
might be ascertained, and, if necessary^ his estacto adminis^ 
tecred ; thSft the trusts of the said indenture might be 
carried into execution, and the amount due to the 
plaintiff satisfied out cf the share of C. T. Wemyss 



thereunder. The defencbnts were, 0. T. Wemysi^ 
the Countess Beventlow and her husbeoid, and the 
trustees \ and the Count and Countess pleaded in 
bar to the bill that the defendant, 0. T. Wemyss, 
was an outlaw, and that all personal propex<7^ 
to which he was entitled was vested in the Crown, and 
that Lady Isabella Wemyss died possessed of personalty 
only ; ana they annexed to their plea a certified copy <» 
the outlawry sub pede sigilU. 

Mr,£arslak»«adMr, TTot^i^ for the plea. 

Mr. ISry and Mr, Ed%9yn Jo»b$, for the bill, contended 
that the plea of outlawiy was a^ plea in abatement^ md 
not in bar ; moreov^, the defendants had not pleaded 
the record of enrolment, at which alone the Court would 
look, as the Crown had no right until ^urolment. 

Stuabt^ V.C, said that the plea was good and well 
pleaded ; it was it plea in bar, though in bar only doriiig 
outlawry. His Honoitb considered that the nvermeiit of 
the outlawry eubpede siyiUi in this case was sufficient, 
and an averment of the enrolment unnecessazy, and al- 
lowed the plea. 



} 



WOODHOTTSE V. WoODHO^B. 



Stuabt, V.C. 

Feb. 11, 12, 19. 

March 24 

Trustee and Cestui que Trust— Non-EnforoemM of Cove" 
nant — Breach of Trust—Trivity — Isopse of T%me[. . 

The settlement executed on the marriage in 1816 of 
J. T. Woodhonse and Clara Oppenheimer contained a 
covenant by J. T. Woodhouse and his father, E. Wood*^ 
house, that they or one of them would, within three years 
after the marriage, pay 8,000/. to nie trustees of the 
settlement (of whom Joseph Woodhouse, a solicitor 
was one), to be settled upon the usual truste for the 
husband and wifo and issue of the marriage; and a 
further covenant bjr J. T. WoodhousOi that vmless that 
sum were paid within the three years, he would secure 
it by a mortgage of certain property. 

The 3,000/. was not paid, nor was the property mort- 
gaged, and the trustees made no attempt to enforce 
eitner of the covenants. 

In 1846 J. T. Woodhouse sold the prt^rty subject 
to the covenant, and Joseph Woodhouse acted as soli" 
citor for the purchaser. 

Joseph Woodhouse survived his co-trustee, and died 
in 1848, having by his will devised his realty, and be- 
queathed a p^on of his per8<malty to his sons, and 
appointed his vridow executnx. 

In 1852 J. T. Woodhouse became bankrupt, and 
applied to the executrix of Joeeph Woodhouse to prove 
under the bankruptey for 8,0007.; but she refiosed to 
do so, except upon receiving a release in full, and she 
also declined to concur in appointing new trustees. 
Dividends amounting to l\s. in the pound having been 
declared under the bankruptey. new trustees were ap- 
pointed by the Court, who tendered a proof, which was 
rejected as not made within the proper time. 

The executrix of Joseph Woodhouse died in 1865j 
and his sons entered into possession of his property. 

J. T. Woodhouse died in 1865, and the jnesent suit 
was instituted on October 2, 1867, by. his widow and 
children against the sons of Joseph Woodhouse, for th^ 
purpose of having his breach of trust made good out of 
his asseto oume to their hands. The sons were cited to 
teke out letters of administration to their father's estate^ 
and having refused, an adniiniBtrater ad litem was ap- 
Digitized by VjOC 



88 



THE LAW JOURNAL NOTES OF CASES. [afbil 28, i869. 



Cted. The sons admitted assets of Joseph Wood- 
le in their possession. 

Mr. Greene and Mr, BabingUm for the plaintifis. 

Mr, Dickineon and Mr. CluUy for the sons of Joseph 
Woodhouse : There is no sufficient legal personal repre- 
sentative of Joseph Woodhottse before the Oourt, and 
there is no privity between oor defeBdants and the 
plaintiffs,* moreover, the rights of the plaintiffs ttre 
barred by lapse of time. 

Mr. John Edioarde for tiie administVMtor ad UUm. 

Stvaht, V.C, said l^t the conenrrenee df Joseph 
Woodhouse in the sale of 1846 was a gross breach of 
tmst^ and the eovenants (being eontinuinff obligations, 
it was a continuing duty in Joseph Woodhouse to en- 
force them. 8oott after hie death, his widow and. exe- 
cutrix, and also hia sona, the deviseei^ were oognisanft of 
the trust and its boreach. The refusal of tibe widow to 
Drove in 1852 was a double breach of trust The sons 
naving declined, when dted, to conslitute themselves 
the legal personal representatives of their father, and 
having admitted assets of his in tiieir band^ the ad- 
ministrator ad litem was a sufficient represeniettive for 
the purposes of the suit, and it was impossible for the 
defendants, the sons, to iix upon any date when the 
rights of the plaintiffs were barred by lapse of time, or 
to say that the assets in thdr hands were not liable to 
the plaintiffs' claim. The decree would therefore 
be that Joseph Woodhouse, the trustee, by not en- 
ioKong payment, had committed a breach of truat, and 
that the defendants having admitted that they, had 
assets of his in their possession, were, to the extent of 
those assets, liable to maka good the S^QOOL, with 
interest at 6 per cent, from April 14, 1866; the day of 
the death of the tenant for life. 



Tenant for JAfe-^Timber — Amgnment of Lease — Lord 
St. Leonarde' Act, 22 ^ 23 VictVc. 36. 

Two petitions. One Williiun Kay was tenant for life 
of certain lands the subject of this suit, with remainder 
as to a moiety thereof on his death without issue (which 
event had recently happened) to the fiist petitioner. In 
nursuanoe of an order of May 1861^ ceirtain timber bad 
been felled and sold, and the pcoceeda of the sale, amount- 
ing to 95QL, were ordeired to be invested for the benefit 
of the estate ; instead of this, however, they were implied 
to certain repairs, for which it was admitted the tenant 
for life was entitled to be recouped out of the estate. 
The questions on the first petition were, was the wood 
then felled actual timber or underwood ? If underwood, 
was the tenant for life entitled to the proceeds of the 
sale, or was the petitioner, as tenant in remainder of a 
moiety, entitled to be repaid 478/., being a moiety of 
such nroceeds &om the estate of the tenant for life de- 
ceaseaP 

The second petition arose in respect of certain lease- 
holds, formerly part of the same estate, which were held 
on bcoieficial lease of the Dean and Chapter of Christ 
Church, renewable on fine at the usual periods. The 
original lessee had been the deceased tenant for life, 
but the lease had been renewed at the end of seven years 
in Masterman's name at his own request, as trustee for 
the tenant for life. Masterman had since assigned the 
lease, takino^ a covenant of indemnity against breaches, 
Ac J from the assignee. He now petitioned that acertiun 



fund should be set apart out of the personal estate of the 
deceased tenant for me to answer any breaches of cove- 
nant committed by the tenant for life previous to the 
assignment. 

Mr. Glasse, Mr. ShtyOer, Mr. Cotton, Mr. -Ry, Mr. 
Bosch, and Mr. Walford appeared for the partiea in- 
terested. 

The ViGB-CHiJf CBLLOB held, on the evidence in the 
first petition, that it was impossible, without further in- 
quiry, to distingmsh exactly what part of the wood 
felled was timber and what underwood ; that it was not 
all timber was cleltf from the fact that the 2,600 treea 
felled sold at an average price of 8«. 6^ a piece. The 
tenant for life was clearly entitled to all underwood ; 
he thooght a fuHiier reference to Chambers on the point 
would hs unsatisfactory, and on the facts stated awarded 
a.sum of SOOL as the value of a mmety of the timber, with 
interest at 4 per cent from the death of the tenant for 
life. On the second petition, the Vice-Chahcellos was 
cleaily of opinion that Masterman w'as not entitled to 
have a flmd retained in Court for the purpose of answer- 
ing possible breaches of covenant by the deceased pre- 
vious to the assignment. The case was covered by JDod- 
eon V. Sammell, 1 Dr. & Sm. 575 ; s.c. 80 Law J. Rep. 
(n.s^ Chanc. 799, and also came within the operation of 
Lord St Leonards' Act, 22 * 28 Vict c. 86. The only 
argument in favour of Masterman was that the renewed 
lease had been granted to him in his own name : but 
this was done at his own request, and he had forborne 
at the time to require an indemnity from the previous 
lessee. The petition must be dismissed: costs out of 
estate. 



^ aJSi'iT;^* } -^ ^^^'^' TR17ST8. 

Tntatee and Cestui que Trust — Legacy to Married Woman 
— Payment into Court — Costs* 

Testator/dying in 1851, bequeathed the sum of 1,200/L 
to trustees to pay the income to his widow for life, and 
then to divide the capital between his two grandchildren, 
one of whom was now a married woman. The income 
was paid to the widow for seventeen years ; on her death 
the grandchildren applied for payment of their legade^ 
but the trustees reiused to pay over the fund to them 
without a release and indemmtv, alleging that some 
claim had been made by other beneticiaries under the 
will. The legatees refused to execute any release, and 
the trustees thereupon paid the fund into Court. 

Mr, Woodhouse, for tne grandchildren, now petitioned 
for payment out, and that the trustees might be ordered 
to pay all costs. 

Air. Oiven, for the alleged claimants, repudiated any 
interest in the fund, and asked for costs. 

Mr. WiUis, for the trustees, submitted that they were 
justified by the fact of one of the legatees being a 
married woman, and therefore entitled to an opportunity 
of asserting her equity to a settlement IRe Swan, 2 H. & 
M.S4, 

Malivs, y.C.<— It was the duty of the trustees to pay 
over the 1,200/. immediately after the widow's death, 
and they had no right to call for an indemnity, the 
receipt of the le^tees beiuff quite sufficient dischaige. 
After paying the income to the widow for seventeen year8> 
there could be no question as to the title of these specific 
legatees, nor was there in fact any substance in the 
alleged claims. The payment into Court under the cir- 
cumstances was, in his opinion, unnepessaiy andjvexa- 
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tioiu. It is now sought to justify the conduct of the 
trustees upon the authority of the decision in He Swan. 
But I cannot accede to the proposition that it is the 
duty of trustees in all cases of legacies to married 
women to incur the expense of paying' the fund into 
Court, merely to ohtain the lady's formfd consent to the 
payment of the money to her hushand. In the present 
case there has heen no application whatever by the trus- 
tees to the lady upon the subject, although she was 
ready at any time to give her consent The attempted 
justification, therefore, is a mere afterthought, and can- 
not be sustained. The trustees must pay Si costs occa- 
sifMoed by their payment of the fund into Court. 

Maliks, V.C.I JJtf FxEvyiAK Bailwitb Oombavw 
April 19. J (LihitSd). SawAr'6 Case. 

Joini'dock Company — Shareholder — Nwninee — FifAittoui 
Payment of Calls. 

Adjourned summons by the official liquidator of thi» 
company, that one Sawar^ who was admitted to be a 
shareholder in the company, should be placed on the 
list as a contributory for 100 shares at 251. each, 3/. 
paid. Sawar was a nominee of the International Con- 
tract Company, which had agreed to take a certain 
number of shares in the Peruvian Company either 
by itself or its nominees. By an article in the agree- 
ment between the two companies, the International 
Company was to be allowed to pay lin in full any 
shares so taken by or for them, and tne amount of 
such shores was to be returned to them as deposited 
security for the repayment of advances made by them 
to the Peruvian Company. In accordance with this 
agreement, on October 26, 1865, a sum of 488,588/. was 
paid on account of shares (8awax*s among the number) 
by the International Company, and on the same day a 
cofpa^kondingsam waa returned to them. Botii com- 
panies were aftorwards wound up. 

Mr. Glasse and Mr. Kekewich, for the official liqui- 
dator, contended that no money had in fact been p^d 
on Sawar's shares beyond the 3£ paid on dlotment, and 
that the shares were still liable in his hands to calls to 
the amount of 221. a-piece. 

Mr. Cole and Afr. Ince, for Sawar, contended that 
the transaction was warranted by the terms of the 
agreement, and that in any case Sawar, as a stranger to 
the two parties, ought not to suffer for their miisdeeids. 

The ViCB-CHANCELLOit was of opinion that the case 
was the same in spirit and substance with Crawley's casSf 
in the same winding-up (17 W. Tl, 464, affirmed on 
appeal). The pretended payment in full of the shares 
held by Sawar as nominee of the International was a mere 
juggle between the two companies. Sawar must be 
retained on the list ns a contributory, and pay the costs 
of the adjournment into Court. No costs of the 
summons. 



Jambs, V.C.I 
April 16. J 



He Datm' Tbttsts. 



PraeUce-^AJUami Swoi-n Ahfoad before Notary. 

Mr. Latoson applied to the Court for leave to file 
affidavits made in the Umtad States. The document in 
question contwsed tiie written evidence of five witnesses 
mciudcd between the tide of the matter and one jurat 
referring to all five witnesses as swoon before a notary 
public, and each wittiess had signed his own statement. 
The seal of the notary was taffixed, bulaudi leal wta not 
verified. 

Jaubs, V.C, ffave leave to file the docmbcttit, upon 
broduotiott to the rdgistarar of a ctfrtificaite from the 
United States Legation, verifyinj^ the notarial teal and 
eertir5ring that the document in its present form would 
be admitted in evidence in the United' Slates. 



James, V.C. \ Thx Enqlissl Joiki Stock Bank u^ 
A^rilir, 19.J Bkodib. 

Guarantee of Promissory Notes to be in Forr^for Twelve 
Months — Notes Renewed. 

The question in this case was as to the extent of the 
following guarantee: — 

London, June 17, 1864. 
To the Manager of the Metropolitan and Prorinciar Bank 
(Limited). 

I>ear Sir, — In consideration of your discounting the pro- 
xnissory notes of James Ash & Go. for the sum of ten tnou- 
saad pounds (say 1^000^.), we hereby jointly and 'severally 
guarantee the due payment of the sao^e at maturity as if they 
"were indorsed by us; this guarantee to be in force twelve 
months from this date, and to include the promissory note of 
3,000/. discounted by you on the 15lh instant. 

JoHW Stbwart. 
JoHK Bbodib. 

On the faith of this guarantee the Metropolitan Bank 
discounted for James Ash & Co., in addition to the note 
for d,00(ML, their promissoxT note for 7,000/., dated June 17, 
1864, fMy able three months after date ; and the same hav* 
ing arrived ut maturity on September 20, 1804, wais re- 
newed by James Ash « Co., giving to the Metrcmolitan 
Bank aeeeond note of that date at throe months for7,000/. 
The latter note, therefore, fell due on December 23, 1864, 
and within the twelve months limited by the guarantee, 
and the question was whether the guarantors were liable 
in respect of it. 

Jauiss, V.C, held that the guarantee extended to any 
renewals of the original notes, provided the total 
amount of the notes covered by the guarantee did not 
exceed 10,000^, end that they fell due within twelve 
months from June 17, 18C4. 
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TA.TLOS V, GhSSXEB. 



Ottem's BenchA 
Feb. 2, 8, [ 
April 20. J 

Q Immoral Contract — Pledge for Immoral Purposes — 
Pleadinp, 

Declaration on the bailment of half a 601 Bank of 
England note to the defendant to be redelivered on re- 
quest alleging a refusal by the defendant to redeliver it. 
Second count in detinue for the same half note. Special 
plea to each count, that the half note had been deposited 
by the plaintiff with the defendant by way of pledge to 
secure the repayment of money due and money then 
advanced by the defendant to the plaintiff'and then due. 
Keplication a joinder of issue, and that the alleged debt 
was for wine and suppers supplied by the defendant in 
a brothel kept by the defendant for the purpose of being 
consumed there by the plaintiff and divers prostitutes in 
a debauch, there to incite them to riotous, disorderly, and 
immoral conduct, and for money knowingly lent for the 
purpose of being expended in riot, debauchery, and im- 
moral conduct. Rejoinder taking issue on the replication 
and demurrer. At the trial the jury found that the note 
was deposited by way of security, as alleged by the de- 
fendant, and that the debt was incurred and money 
advanced as stated in the replication. A verdict was 
entered for the defendant, witn leave to move to enter 
it for the plaintiff for 60/., to be reduced to nominal 
damages if the half note was given up. The demurrer 
was argued with the rule. 

Holker and Sbpwood showed cause, and contended 
that the plaintiff was compelled to rely upon an im- 
moral contract in order to make out his case, and there- 
fore could not recover. 

Pope and JSisrschell, in support of the rule, argued 
that the common law right of the plaintiff in the note 
could not be affected by an immoral contract which the 
defendant was obliged to disclose. 

The CoTTBT (Mellor, J,, and TUmnasf, J.), after taking 
time to consider, now (April 20) held that the nhiintiff was 
not entitled to recover. The maxim in pari dehcto potior est 
conditio possidentis applied, the true test being whether 
the plaintiff could make out his case otherwise than 
through the medium of the immoral transaction. Here 
the pledge prima facie was valid, and the plaintiff, in 
order to get rid of the answer afforded by it, was com- 
pelled to disclose the immoral transaction. 

Utile discharged. 

^"aJS S^'* } ^^^ ^^ Otbxr^ v. yfMJTEBi. 

Landlord and Teiusntr— Mortgagee— Ejectment^Notice to 
Quit. 

Ejectment by mortgagees; and the question was 
whether the defendant, who had been let into possession 
by the mortgagor after the mortgage, was entitled to 
a notice to qmt. It appeared that the plaintiffs' at- 
torneys had served the defendant with a notice, directed 
to him as 'the tenant of the premises,' by which they 
required him as tenant of the premises to pay all rent 



then due, or theieaffcer to become due from him, to 
ihem, Thew was no evidence at the trial how the 
defendant ever got into poseeesion, or of any tenancy 
having existed betvnoen him and ihe mortgagor, llie 
defendant never paid any rent, or assented to the notice 
given him by the plaintiffs' attorneys,^ otherwise than 
by remaining in possession. At the trial, before Moir- 
TAGUB Smith, j., at the Middlesex Sittings after 
Trinity Term, 1868, it was contended for the defendant 
that a notice to quit was necessary, since the plaintiffs 
had recognised the defendant's possession as a lawful 
one, and that therefore, until such had been determined, 
ejectment woidd not lie. The case did not go to the 
jury, but the learned judge, by consent, directed a 
verdict for the plaintiffs, with leave to the defendant to 
move to enter a verdict for the defendant, or a nonsuit| 
with power to the Court to draw inferences of fact aa a 
jury. A rule nisi to this effect was afterwards obtained| 
and 
Mclntyre now showed cause against the rule, and 
Day argued in support of it; and the caaes of BtMau 
v. EtUoUj 9 Ad. & El. 342, and Brown y. Storey ^ 1 Scott 
New R. 9, were dted. 

The CousT now drew as an inference of fact that 
there never had been a tenancy, or any assent on the 
part of the defendant to hold imder the plaintiffs, and 
that the notice to pay rent had been given under the 
mistake that there was a tenancy existing between the 
defendant and the mortgagor; and as this was not 
the case, the notice was inoperative, and the defendant 
was a mere trespasser. 

BMde discharged. 



Beddall V, Knf G axd Avothkr. 



Common Pleas, 
April 16. 

Debtor and Creditor— Composition Deed— Assents, Time 
for Obtaining — Affidavit imder Banknmtey Acty 1861, 
s. 192. 

Action for goods sold and delivered. Flea, a com* 
position deed under the Bankruptcy Act, 1861. The 
action was tried before Cockbubk, O.J., at the last 
Cambridgeshire Summer Assizes, when a verdict was 
found for the defendants, and upon a rule nisi to set that 
verdict aside, and to enter it for the plaintiff, the ques- 
tion now was whether the fourth and nfth conditions to 
section 192 of the Bankruptcy Act, 1861, had been com- 

Elied with. Assents of a sufficient miyority of creditors 
ad been given in April, 1868, to a deed, making the oom- 
pensation payable on May 1, 1868. The deed, whidi 
was registered, made the composition payable on June 2, 
1868, and Uiis alteration in the time was made in conae- 
quence of the deed not being ready for registration 
before May 2. A sufficient number of assents was ob- 
tained to the altered deed before action, but not until 
after the registration of the deed. The plaintiff was a 
non-assenting creditor. 

G^MaUey and Keane showed cause. 
BulToer^sidi Tindal Atkinson appeared in -support of 
the rule. ^ t 
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The CoTTBT held, confirming JSr pmie Rawtricli, in re 
NuUaU (87 Law J. Rep. Bankr. 12), that to comply 
"with the conditions in section 192 of the Bankruptcy 
Act, 1861, required to make the deed binding on a non- 
assenting creditor, the assents must be given before the 
registranon. 

Bxde absolute. 



Common Fleaa, \ Woollbx v. Nobxh-Lokdoit Railwax 
April 17. J CoMPANT. 

I^nctice — IntpecUon of Documents, 

This was an action for damages for injury to a pas- 
senger on the defendants' railway, and the negligence 
imputed related to a defective construction of a loco- 
motive engine. 

Hates, J., had made an order granting the plaintifi'an 
inspection of a copy of a report as to the ncddent which 
had been sent by the defendants' general manager to the 
Board of Trade, pursuant to 8 & 4 Vict. c. 97, s. 3 j also 
of a ^arantee given in 1861 to the defendants by a 
manuutcturer of materials for locomotive engines, part 
of which formed a portion of the defendants' engine at 
the time of the^ accident; also of minute-books of the 
directors relating to the matter in question before the 
action was brought. 

Hawkins {F, M, White with him) moved to set aside 
such order. 

The CotJBT (B^EATTKG, J., and Montagttb Smith, J.) 
granted a rule nisi to amend the order so far as concerns 
such portions of the minute-books as embodied commu- 
nications between the directors and the attorneys of the 
company, but refiised the rest of the application, being 
of opinion that the order of the learned Jtrnos was 
rightly made as to the other matters. 

Rule accordingly. 



TbbB V, HODGB ABl) AVOTHBR. 



Common Pleas. \ r 
April 20. S 
Banhruptcy-^Fixiures put up and to be Security for 



The pluntiff agreed to let certain premises to one B. ] 
B. to pay 1,000/., and also expend 600/. in fitting them 
up ; and the plaintiff) on payment of that sum and such 
fitting up, to lend B. 1,000/. on security of the premises 
so fitted up. No lease was in fact made, but B. entered 
and put up the fitting, and on his becoming bankrupt 
the defendants, as bis asmsnees, removed the fittings ; 
whereupon this action was brought. The plaintiff con- 
tended that there was an equitable mortgage ; the de- 
fendants contended that there was not, and aliso that the 
fittings were within the order and disposition clause of 
<he Bankmpt Actfl. 

Parry (^iferfeant) and Beashy tor the plaintiff. 

Montagu Chtmhern for the defendants. 

The Ootmy held that the fifttings were put up under 
an agrecttnent whereby they were not to be removed and 
be a security for 1,000^, and that the defendants had no 
right to remove them. 



Set-off— Failttr/B of ConsiderQtimt, 

The plaintiff agreed that he would grant a lease to 
the defendant at a certain rent, 60/. to be paid on its 



being signed by both parties. At the time he had no 
power to grant the lease, as it turned out The de- 
fendant entered into possession, and paid 42/. on account 
of the 60/L The plaintiff afterwards had power to grant, 
and tendered a lease on condition that the expense 
thereof was paid. The defendant refused to accept, on 
the ground that 60/L was to cover everything. The 
plaintiff brought this action for use and occupation 
against the defendant, who still held the premises, and 
the defendant sought to set off the 42/. The judge at 
the trial directed the jury that the money could not be 
set off. 

WooUett now moved for a new trial on the ground of 
misdirection. 

The Court held that there was no total failure of 
consideration, and that therefore there could be no set- 
oft^ and refused a rule. 



■ Wb: 



,0 V. Nblson. 



Common Pleas, 
April 21. 

County Comi^Appointment of Deputy Regittrar, 

The judge of the London Small Debts Court, on find* 
ing that the remstrar of his Court was not present at the 
sitting of the Court, appointed a deputy four days run- 
ning. The assistant registrar was present, and the regis- 
trar himself was in another part of the building half an 
hour afterwards. The judge acted under Rule 8 of the 
County Court Rules of 1867. The plaintiff was the 
deputy so appointed, and brought his action against 
the defendant, the registrar, for remuneration for the 
four days. The verdict was for 22/., with leave to enter 
a nonsuit. 

Mclniyre for the plaintiff 

Talfourd Salter for the defendant. 

The Court held that, even if there was jurisdiction in 
the appointed County Court judges to make Rule 8, 
still there was no such absence as brought the cose 
within it, and made the rule absolute for a nonsuit. 



^te^^^^^-WRBHCH. 

Charging Order^l * 2 Vict, c. 110—3 ij- 4 Via, c. 82-< 
Interest of Judgment Debtor in Stock and Shares, 

Judgment having been obtained against the defendant 
in this case, Willbs, J. made an order at Chambers 
charging certain railway shares and reduced Three per 
Cent, annuities in which the defendant was said to have 
an interest within the meaning either of 1 & 2 Vict. 
c. 110, s. 14, or of 8 & 4 Vict. c. 82, s. 1. 

The stock and shares were not standing in the name 
of the defendant, but in the name of the executors of 
a will under which the defendant's alleged interest arose. 
By this will the stock and shares in question were be- 
queathed to trustees on trust to sell the same, and, after 
paying debts and certain legacies, to divide the residue 
of the proceeds between the defendant and his brother 
and sister. 

A rule having been obtained to set aside the order 
of WlLLBSy J., 

McJntyre now showed cause, relying on Cragg v. 
Taylw'^ 36 Law J. Rep, Exch. 63, which he contended 
could not be distinguished from the present case. 

Day, in support of the rule, maintained that Cragg v< 
Taylor was distinguishable, as in that case the judg- 
ment debtor had an interest in thfi->shaxes themselYe% 
Digitized by LjOOQIC 
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and not, as here^ in the proceeds only to be realised by 
sale. 

The CouBT (Kbllt, CrB., Bramwell, B., and 
Cleasby, R) held that the defendant's interest was not 
an intere8t either Tested or contingent in the stock or 
shares themselves, but an interest in the proceeds of the 



same when they should have been sold and turned into 
money under the provisions of the will ; that the case 
was therefore distinguishable from Cra^ v. Taylor^ and 
did not come within the language of either of the Acta 
of Parliament mentioned above. 

Mideah$oUde. 



\%^ €fi\\xi tA ^trmirallg. 



Admiralty Court, \ The Ese. 
March 23, April 18. J The Gixaita. 

Datnage — Vessel Gdtmg under Way — Lights. 

These were cross actions in respect of a collision 
between the brig Gitana and the schooner Esk, near the 
Gunfleet Sand, about midnight on November 13 last. 

JDr. Deane and Bay ford appeared for the Gitana ; 
and 

E, C. Clarkson and Gibson for the £sk. 

The cause was heard on March 23, before the Court 
and Trini^ Masters, the principal question for the 
decision oi the Court being whether or no the Eek, 
which had been lying at anchor and carried onl^ a 
white riding light, was actually under way at the time 
of the collision. 

Sir R. J. Phillihobe now gave judgment, and 
having examined the evidence, continued: Upon this 
evidence, and upon all the circumstances of the 
case, two questions may arise, one of fact aud one of 
law. The question of fact is whether or no the anchor 
of the Esk was holding her at the time of the collision. 
Now, according to her own statement, the Esk saw the 
green light of the Gitana about three points on her port 
bow : and the Trinity Masters advise me that if the Esk 
was, as she represents herself to have been, then sta- 
tionary at her anchor, she could have had no reason to 
suppose that the Gitana would not, under a starboard 
helm, pass her to the eastward. The Esk, however, 
hails the Gitana to port her helm^ and at the same 
time hails that her anchor is * still down,' or ' down.' 
The Trinity Masters are at a loss to understand why, 
if the Esk were held by her anchor, she should have 
hailed the Gitana to port her helm ; while, on the other 
hand, if Uie Esk was not held by her anchor, but had 
canted and was forging ahead, the bailing to port the 
helm would be intelligible, because the Esk would in 
that case be actually crossing the bows of the Gitana ; 
moreover, it strikes the Trinity Masters as a suspicious 
circumstance that a vessel with a proper anchor light up, 
as the Esk certainly had, should, nevertheless, hail the 
fact of her beinp at anchor, which it is the very object 
of the light to indicate. The answer that the Esk had 
hoisted her boom-foresail and inner-jib, which, unless 
she hailed that she was at anchoi*, might have deceived 
the Gitana, does not remove this suspicion ; because 
the carrying of these sails, in conjunction with a white 



light, would not indicate to a person of competent nautical 
knowledge that she was under way. Apnl^ring my own 
j udgment to this advice so tenderedbv the Trmi^ MaaterSy 
I have arrived at the conclusion that the Esk was not 
held by her anchor at the time of the collision. The 
finding of this &ct renders it necessary for me to con- 
sider a novel question of law, of considerable import- 
ance. In the case of the Oeorge Arkle (Lushington. 
382), in which the decision of this Court was affirmed 
by the Privy Council, it was ruled that a vessel driven 
from her anchors by a ^e of wind, and setting sail to 
get out to sea, is, even if wholly unmanageable, ^ under 
way ' within the meaning of the Admiral^ Regolationa 
(lB6S)f and is bound to exhibit coloured lights ; and the 
omission in such circumstances to exhibit coloured lights, 
notwithstanding any difficulty and danger in which a 
ship may be, is negngence on her part, and renders her 
liable for damage done by collision. This judgment 
furnishes some assistance to me, but it^ is clearly 
not decisive of the present case. The object of the 
regulations, so far as their bearing on the present case 
is concerned, with respect to carrying hghts, is to 
furnish the means of apprising -other vessels whether 
the vessel carrying them be stationary or in motion, 
in order that the coming or meetmg vessel may 
direct her course, and give the vessel carrying coloured 
lights, and in motion, a vrider berth than she would one 
carrying an anchor light, and therefore stationary. This 
is the principle which underlies these rules. It is pos- 
sible, no doubt, to draw fine distinctions between a 
vessel which has just actually raised her anchor off the 
gp'ound, and one in the very act of doing so ; but prac- 
tically the true criterion as to the application of the 
regulations must be whether or not a vessel is actually 
hdd by and under the control of her anchor. The 
moment she ceases to be so she is in the category of a 
vessel under way, and must cany the appointed coloiued 
lights. The case before the Court strongly illus- 
trates the expediency of these reffulations ; for had the 
Esk. when she canted, lighted and exhibited her lamp^ 
which appear to have been read^, her red light, instead 
of the vehite, would have been visible to the Gitana in 
the first instance, and the Gitana would have ported 
instead of starboarded, and this collision would have 
been avoided. I pronounce the Esk solely to blame for 
this collision. 
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, T - 1 -B* Th« LoiriKMr iin) Nobthxbk Lf- 

LoRD8Jir8ncB8.l stoafob OoRPOBATioK (LnaiM)), 
Apm ^^ ^ jBx parte Ths LiQtJiDATOfi. 

Jomt-Stock Company— List of Contributories— Agreement 
for Amalgamation between Two Companies unconfirmed 
by One of Them, 

This was an appeal by the liquidator of the London 
and Northern Insurance Corporation from an order of 
Vice-ChanceUor Jakbs, directing the names of certain 
shareholders and directors in the life Investment Mort- 
gage and Insurance Company to be removed from the 
Sst of contributories under the drcumstanoea mentioned 
OM^, p. 79. 

VOL. IV. 



Mr. An^hUU and Mr. J. N. Miggins, far the Uqui- 
dator, supported the appeaL 

Jkbr. Kay and Mr. Bagehawe, who appeared for the 
respondentay were not oalled upon to support the order, 
ana 

Their Lobdskips affirmed the dedbnon of the ViCB- 
Chaitgbllob, and dismissed the appeal with costs. 



\ HOLLAKD V, HOLUlin). 



LoiBDS Jl78TICn.l ^ 

Apnl24,26. J^ 

Trutiee-^Accepiance of Truet under Hand and Seal— 
Breach of trust— Specialty Debt. 

Mr, Charles HaU and Mr. Speed^iw the simple con- 
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tract creditors of a deceased insolvent trustee, appeared 
in support of an appeal from an order of Vice-Chan- 
cellor Stuart, who held that the cestuis que trust were 
entitled to rank as Fpecialty creditors in respect of a 
hreach of trust committed hy him. 

The trust was originally created by will, and the de- 
ceased trustee had been appointed a new trustee by a 
deed, which was executed by himself, and containea a 
declaration of his acceptance of the trusteeship. This 
circumstance was held oy the Vio^Ghancellob to con- 
stitute the cesfuis que trust specialty creditors of the 
trustee (see anih, p. 63). 

Mr. Bickimm and Mr, JBT. Davey appeared lor the 
respondents. 

Their Lordships, without calling on Mr. HaU to 
reply, were of opinion, upon the construction of the 
deed, that it amounted to no more than an appointment 
of a new trustee on the one hand, and an acceptance of 
the trust on the other, the effect of which merely was 
to preclude the new trustee from afterwards denying that 
he had been made a complete trustee, but that there 
was no covenant by him, and no such covenant could 
bo implied. The order of the Vicb-Chanckllor must 
therefore be discharged. Costs of the appellant to be 
costs in the cause. 



WiU — Gift to Nepheics and Nieces — Nephews and Nieces 
hy Affinity held included in Gift. 

Thomas Simmons by his will, made in 1826, gave all 
his property to trustees upon trust to sell, and out of the 
proceeds of such sale to pay to his nephew, the plaintiff, 
a legacy of 80/., and to each of several persons whom he 
mentioned by name, and called respectively his nephews 
and nieces, but who were in fact the nephews and nieces 
of his wife, a legacy of the same amount. The testator 
then directed his trustees to pay certain annuities out of 
the residue of the trust funds, and after the deaths of the 
annuitants to divide such residue between ' all his (the 
testator's) nephews and nieces equally, share and share 
alike,' and declared that if any of his nephews or nieces 
should happen to die before his or her snare should be- 
come payable, vnthout leaving issue, the share of the 
one so dying >hould go amongst the survivors of his said 
nephews and nieces equally. 

The testator died in 1826. It appeared that at the 
date of the will and the death of the testator he had 
only one nephew and one niece by blood, viz.^ the plain- 
tiff, and one Sarah 0^wald, deceased. 

The annuitants having died, the plaintiff now peti- 
tioned to have the residuary funds, which had been 
brought into Court, divided between himself and the 
representatives of Sarah Oswald; and the question was 
whether the funds were so divisible, or whether the 
nephews and nieces by aihnity were also entitled. 

iMr. Jessel and Mr ' Cozens- Hardy for the petitioner. 

Mr. Fry for the representatives of Sarah Oswald. 

Mr. Southgate and Mr, ChiUy for some of the nephews 
and nieces by affinity. 

Mr. Woodroffe for other persons in the same interest. 

The Master OP the Rolls held that the testator s 
nephews and nieces by affinity, as well as the nephews 
and nieces by blood, were included in the gift, and made 
an order for payment out of Court accordingly. 



^"^ Ajrim' ^■^" } Rl<«ABI.»OK V. AEDtET. 

Landlords Fixtures — Execution against Tenant — 
Infunction. 

Demurrer for want of equity and want of parties to bill 
for an injunction to restrain a sale by a sheriff under a 
writ of Ji, fa. The bill alle^d that' the plaintiffs were 
mortgagees, who had entered into possession and granted 
a lease of the mortgaged property, which included a 
brewery. The lease contained a covenant to leave the 
tenant's fixtures, except the brewery fixtures ; and the 
tenant's fixtures other than brewery fixtures were ex- 
pressed to be of the value of 50/. The bill then alleged 
that the lease had expired, but that Mr. Rose, the suc- 
cessor in business of tne lessee, was still in occupation, 
and retained possession of the fixtures belonging to the 
plaintiffs; that the defendants had recovered judgment 
m an action at law against Mr. Rose ; that the sheriff 
had entered into possession of all the property on the 
premises, and had advertised it for sale by auction, and 
that it was intended to sell the fixtures. The bill did 
not allege that any fixtures had been put up since the 
lease, nor did it allege that any of the fixtures were of 
special value, nor was there any allegation that notice 
not to sell any fixtures had been given to the sheriff or 
the execution creditor. Neither Mr. Rose nor the exe- 
cutors of the lessee were parties to the suit 

Mr, Soidhgate and Mr. F. H. Colt argued in support 
of the demurrer, that the remedy was by interpleader 
summons at law, since the sheriff had no right to sell 
what belonged to the plaintiffs, and the bill did not 
allege that he was about to do so. They also contended 
that the necessary parties were not before the Court. 

Mr. Jessel and Mr. Naldei', for the plaintifis, were not 
called upon. 

The Master of the Rolls held that the fixtures 
which it was alleged the plaintiff was about to sell in- 
cluded those belonging to the plaintiffs, and that the 
Slaintiffs had a remedy in equity, and he overruled the 
emurrer, giving the plaintiffs leave to amend as to 
parties. 

Lord RomillT, M.R 1 ttt„^,^ .. Ca«^^„ 
April 22. I WiLDAT V. Sandts. 

' Public Funds or Government Securities ' — Long 
Annuities — Conversion. 

The testator in this cause directed his trustees to 
convert into money such parts of his personal estate as 
did not consist of money, or of money invested in the 
public funds or in Government securities. The question 
arose whether certain long annuities possessed by the 
testator had been duly converted. The will contained a 
power of investment in the public funds or in Govern- 
ment securities. 

Mr. Southgate and Mr. Rounds for the tenants for life, 
admitted that the trustees would not be at liberty to 
invest in long annuities, but contended that those which 
the testator possessed were excepted from the direction 
to convert. 

Mr, Swanston and Mr. Rotch argued that they had 
been properly converted. 

Sir R. Raggallay, Mr. Bathurst, and Mr. Yate Le» 
appeared for other parties. 

The Master of the Rolls held that the long 
annuities came under the description of public fimds 
and Government securities^ and werp->not liabl^ to be, 
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converted. The reason why the Court did not allow 
trustees to invest in them under a power such as that 
contained in the present will was, not that they did not 
come within the wohls of the power, but that trustees, 
in exercising their discretion within the limits of the 
power^ were forbidden to invest in perishable securities. 



I.0B3) ROMILLT, M.R. 1 T»r„ ^„,^ .. » „„.„^ ' 

Auril 23 I "^'P^^P ^' ArSTUr. 

Judgment CreiUtor—Fareclosure-'^? ^ 28 Vid, c. 112. 

This was a foreclosure smt, to which both the mort- 
gagor and his j udgment creditors were defendants. None 
of the jud^ent creditors had sued out writs of elegit. 

Mr, ElhSf for the plaintiff, moved for a decree making 
the foreclosure absolute within six months, on the ground 
that the judgment creditors^ by reason of the 27 & 28 
Vict c. 112, had no right to redeem. 

Mr. Bevir and Mr. Langley for the judgment cre- 
ditors, and 

Mr. Wellington Cooper, for the mortgagor, asked for a 
decree in the usual form, ^ving the judgment creditors 
six months to redeem, with a furtlier period of three 
months for the mortgagor. 

The Master op the Holls made a decree allowing 
six months to the judgment ci-editors to redeem, if 
within that period they acquired a lien under 27 & 28 
Vict. c. 112. 



LoitD RoMiLLT; M.R 1 In re Wakehuebt. Pettof'b 
April 24. J Settlement Tbvsts. 

22 ^ 23 Fid, c. 35— Pott?«r of Sale and Rvchange^Re- 
investment m Freehold Ground-Rents. 

A settlement, made in 1843, of real estate contained 
a power of sale and exchange, with a declaration that 
the trustees should invest the moneys to arise by such 
sale, or to be received for equality of exchange in the 
purchase of ' other manors, lands, or hereditaments, to 
De situate in England or Wales, of a clear and inde- 
feasible estate of inheritance in fee simple in pos- 
session,' or of leasehold or copyhold property. The 
trustees, in exercise of their power, had sola part of the 
settled property, and had contracted to purchase the 
fee simple of certain houses, of which leases for terms 
of 99 yeare, from 1866, as to some of the houses, and 
from 1867 as to others, and respectively reserving 
ground-rents, had been granted. The trustees now 
prayed for the judicial opinion of the Court as to 
whether the proposed investment was within the power 
contained in the settlement. 

Mr. Jessel and Mr. E. S. Ford for the petitioners. 

Lord Romilly, M.R., was of opinion that the pro- 
posed investment was within the terms of the power. 



on the occasion of that conveyance, it was agreed be- 
tween the parties to it that the trustees should enter 
into certain covenants, to be inserted in an indenture of 
even date with the conveyance of the land. Accord- 
ingly, by an indenture dated September 22, 1853, and 
made between the trustees of the one part and the 
plaintiff of the other, the trustees covenanted with him 
that 'he, his heirs and assigns, should have the ex- 
clusive right of supplying all ale, beer, and porter 
which might be consumed in every house or other 
building which might be erected on the said piece 
of land, and which should be opened or used as an inn, 
public-house, or beershop.* The trustees of the society 
subsequently sold the piece of land to the defendant, 
with notice of the covenant He then opened a public- 
house on it called ' The Duke of Edinburgh,' but not- 
withstanding the covenant, he supplied thQ house with 
ale, beer, and porter made by himself. 

The plaintin, therefore, filed the bill in this suit to 
restrain the defendant from committing a breach of the 
covenant. The plaintiff alleged by his bill that he was 
now, and always had been, ready and willing, and pre- 
vious to the institution of this suit had offi&rea to supply 
to the defendant, to his orders from time to time, for 
consumption in the house, ale, beer, and porter, all of 
good quality, in requisite quantities, and at market or 
fair and reasonable prices as specified in the same offer ; 
but that the defendant refused such offer, and denied the 
plaintiff's exclusive right \ and insisted that the defend- 
ant had the right of supplying his own house from 
breweries other than the plaintiff's. The bill then 
prayed an injunction against the defendant, in accord- 
ance with those alleppations, and also to restrain him from 
selling io, or keeping in, the house any ale, beer, or 
porter supplied by nim or by any brewer other than the 
plaintiff lot consumption therein, and remaining imoon- 
sumed. 

The defendant demurred to the bill for want of 
equity. 

Mr. Greene and Mr. Tovmsend appeared for the defen- 
dant, and supported the demurrer, contending that the 
covenant was void on three ffrounds : — (1) That it was 
too vague and uncertain for this Court to enforce specific 
performance of it ; (2) That there was no mutuality in 
it \ and (3) That it was in restraint of trade, and, there- 
fore, as against public policy, illegal and invalid. They 
also said that the covenant did not run with the land. 
Mr. Karslake and Mr. Ayrton were for the plaintiff. 
Stuart, V.C, held that the covenant was in terms 
plain and certain ; that mutuality was not an essential 
quality of such covenants as these ; that, although it 
might to a certain extent be a restraint on trade, it was 
not so much so as to be obnoxious to the rule of law 
upon that subject; and, therefore, overruled the de- 
murrer with costs. 



Brewers — Conveyance of Land in Fee — Covenant for the 
Exclusive Bight of Supplying Beer to Premises to be 
Built and Opened as a Beerhouse on the Land — Breach 
of Covenant — Injunction — Demurrer. 

The plaintiff and the defendant in this case were 
brewers, and the defendant was also a member of the 
Conservative Land Society. On September 22, 1853, 
the plaintiff conveyed a piece of land to the trustees of 
the society, in fee, for the benefit of its members ; and 



^^A^ 20^ 1 '^^^^^^ ^- Tbenchabd. 

Trustee — Mortgagee — The ttco characters utiited in the 
same person — ikile under direction of the Cowi — Bight 
of Trustee to bid. 

Adjourned summons. This was an application by 
the plaintiff in the suit that he might be at liberty to 
bid at the sale of the estates directed to be sold by the 
decree of Lord HATHEULEr, L.C., on the hearing of the 
appeal, reported 38 Law J. Rep. Chanc. KW. The 
piaintifi was managing trustee under the settlement by 
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which the estates in question were settled; and was also 
entitled to a charge by way of mortgage upon the 
estates to a Tery large amount ; and he instituted this 
suit for a foreclosure of his mortgage. The Court re- 
fused to make a foreclosure decree, but directed the 
estates to be sold under the direction of a judge, with 
the view of the plaintiffs and other charges thereupon 
being paid. 

Mr. E. JT. Karslake and Mr. W. W. Kardake sup- 
ported the application. 

Mr, Speed taid Mr, FreeUng, on behalf of some of the 
defendants, opposed it on tiie ground that the Court 
could not pfrant such a permission without the consent 
of the parties, who were mi/urie, and competent to give 
or withhold their consent The usual rule which pro- 
hibits a trustee for sale from bidding for the trust pro- 
perty must preyail. 

Ja.]£BS, V.C, regretted the point had not been men- 
tioned to the LoBD Chancellor. The Lord Chan- 
GBLLOB had held that although the plaintiff was entitled 
to a charge on the property as an incumbrancer, he still 
retained tne character of a trustee. The plaintiff now 
was seeking to have the property sold, and to have his 
charge paid. He could not put himself in a position 
where his duty and interest would be in opposition. 
The ordinary principle must be acted upon^ and the 
application refused. 



Jambs, V.C, 
April 20. 



'•} 



In re The Trent and Humbbr Ship- 
BTTiLSiNe CoMPANT, ^^arto Bailet 

AND LeETHAM. 



Compamy — Wmdrnff^uv-SuccessftU Action againsL Liqui- 
dator — Becovery of Coria hy PUnnUffs agaiMt the 
Company, 

Adjourned summons on behalf of Messrs. Bailey & 
Leetham that the official liquidator might be ordered to 
pay to them, in addition to a dividend upon a sum reco- 
vered by them as damages in an action, tneir taxed costs 
of the action and of this application. 

On Dec. 7, 1867, the applicants obtained leave fix)m 
this Court to brin^ against the company (which was in 
course of liqmdation) an action for damages in respect 
of the non-delivery of two vessels as per contract. In 
the action they obtained a verdict for 11,000/., subject 
to reduction by the award of an arbitrator to whom the 
question was referred. The award was for 6,088/. The 
costs of the action and reference were taxed at 
616/. \0s, \0d. Judgment was signed for the amount 
on Dec. 19, 1868. 

The applicants claimed to be entitled to these costs 
in full. 

Mr, Little and Mr, MacnagJUen supported the appli- 
cation. 

Mr, Kay and Mr, Higgins, for the official liquidator; 
argued that they were entitled to a dividend only. 



James, V.C, said he was bound by MackriU StnUh^s 
case. Law Hep. 3 Chanc. 125 ; s.c. 37 Law J. Rep. Chanc. 
185. As regarded this question, there was no difference 
in principle between the prosecution by the company of 
an action which failed^ and the unsuccessful detence of 
an action against the company. The costs of this appli- 
cation and of the former summons, when leave was given 
to the claimants to bring their action, must be allowed 
in fuU. The other costs of the claimants must be added 
to their debt. Costs of the official liquidator out of 
the estate. Leave to him to appeal bom this decision. 



James, V.C. "] 

March 22, 28. > Wollaston v. King. 

April 16, 23. J 

Instrument Void in Part — Election as against those bene- 
JUing by Voidness, 

Caroline King had, under her marriacfe settlement, 
power to appoint a fund by deed or wiH amongst her 
children. She made a will by which it was expressed that 
she, in exercise of such power, appointed 6,wOL, part of 
the fund, after the death of James King, to such persons 
and in such manner as the said James Kinff should by 
will (not by deed) appoint : and^ subject to tiie power of 
appointment expressea to be given to James Kinff, the 
testatrix appointed the 6,000/. to her three dauffhters, 
and to each of these three daughters she gave 8,000/L 
and other benefits out of property in every sense her 
own. 

James Kinj^ was a child of Caroline King, and there- 
fore not in bemg at the date of her mairiage settlement^ 
and on this ground it was held in a former argument^ 
reported 38 Law J. Rep. (n.b.) Chanc. 61, bv Giffabd, 
V.C, that the power of appointment expressed to be given 
to James King transgressed the rule f^nst perpetuity, 
and was void, and that the three daughters took the 
5,000/. The case was now ar^ed on the question 
whether the three daughters, if they elected to take the 
5,000/. by reason of the invalidity of the power ex- 
pressed to be given to James King, were boimd to com- 
pensate James King's appointees out of the other benefits 
given to them by the wiu. 

Mr, WiUoock and Mr, O, N, Colt for the plaintifia. 

Mr, Druce, Mr, Hughes, Mr, Kay, Mr, J, N, Higgins, 
Mr, Amphlett, Mr, Horton Smith, and Mr, Chapman 
Barber appeared for the various parties interested. 

James, V.C, held that the principle of election was 
applicable as between a ^ft imder a will and a claim 
dehors and adverse to it; but was not applicable as 
between one clause in a will and another clause in the 
same will ; and that therefore, in the present instance, 
no case of election arose, and that consequently the 
daughters could not be called upon to compensate the 
appointees under the son's will. 
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Quem'i Bench, \ Regina v, Thb Grb^t Wssibbn 
April 21. J Rahttat Co. 

Poor-Bate — Vcduation Lid — Necessity of Beneufing Ap- 
plicaiion to Assessment Committee before AppeaUng 
against Second Bate — Union Assessment Committee 
Amendment Act (27 * 28 Vict, c. 39), s. 1. 

By the Union Assessment Committee Amendment 
Act, 1864—27 & 28 Vict. c. 39, s. 1—' Before any apijeal 
shall be heard by any special or quarter sessions against 
a poor-rate made for any parish contained in any union 
in which the Union Assessment Committee Act, 1862. 
api>lies, the appellant shall give twenty-one days 
notice in wiitmg previous to the special or quarter 
sessions to which such appeal is to be made of the ihten- 
tion to appeal, apd the grounds thereof, to the assessment 
committee of such union : provided that after August 1, 
1864, no person shall be empowered to appeal to any 
sessions a^nst a poor-rate made in conformity with 
the valuation list approved of by such committee, unless 
he shall have given to such committee notice of objec- 
tion against the said Hst, and shaU have failed to obtain 
such relief in the niatter as he deems just, and which 
objection, after notice given at any time in the manner 
prescribed by the said Act with respect to objections, 
the committee shall hear, with full power to call for 
and amend such list, a]thoug:h the same has been ap- 
proved of, and no subsequent list has been transmitted to 
them ; and if they amend the same, shall give notice of 
such amendment to the overseers, who shall thereupon 
alter their current rate accordingly. 

Upon application to the quarter sessions for Gla- 
morgan to enter and respite an appeal against a rate 
made by the overseers of the parish of St. Mary's, to 
which rate the appellants (the railway company) were 
rated unon a whaii in their occupation in the pai'ish, 
the application was refused, subject to a case, which 
stated that the assessment committee for Cardiff union 
(within which the parish was situate) on A^ril 1866 
duly approved a valuation Ibt for the parish, in which 
list the appellants were rated upon their occupation of 
the whan. On May 1867 a rate was assessea on the 
appellants according to this valuation list. The appel- 
lants, on the making of the rate (having previously 
given the proper notices), objected before the as- 
sessment committee, who declined to alter the 
amount at which the appellants were assessed. 
The appeUants then appealed against the rate to tiie 
(quarter sessions for Glamorgan, when the rate was con- 
hrmed, subject to a case for the opinion of the Queen's 
Bench. The overseers having made another rate in 
October 1867, the appellants (having previously given 
twenty-one days' notice of intention to appeal to quarter 
sessions to the overseers and the assessment committee 
of Cardiff union) applied to enter and respite the 
appeal against the second rate, on the ground that the 
case granted on the first appeal was not yet disposed 
of, and that the same question was at issae. It was ob- 
jected that the appellants, after the making of the rate of 
October 1867, had not, so far as the rate appealed against 



was concerned, gone before or failed to obtain relief 
fVom the assessment committee of the union vnthin 
which the parish was situate, and it was contended that 
a notice of objection should be ^iven to the assess- 
ment committee against a valuation list as a condi- 
tion precedent to an appeal against the rate to quarter 
sessions. The appellants, on tneir part, contended that 
the rate having been made on a valuation list in which 
the figures were the same as far as they were concerned, 
and which they had objected to before the assessment 
committee previous to an appeal against a former rate, 
it was unnecessary to give a fresh notice of objection to 
the valuation list and go again before the assessment 
committee. 

Fidd and PhUbrick for the respondents. 

J, W, Bowen for the appellants. 

The Court (Cockbubn, C.J., Mbllob, J., Lush, J., 
and Hatbs, J.) gave judgment for the respondents, 
holding that the section required a fresh apphcation to 
the assessment committee before there could be an 
appeal against a second rate. 

Judgment for the respondents, 

CUiM^^M Jf^^k f RE€HNA, OJI the PBOSECITTIOir OP 

VMMn « 01 i Owen v. The Cambeiak Railwatb 
April 21. ^ CoKPAJTY. 

Lands Clauses Act — Mandamus to take up Award — Land 
not If^uriousfy Affected. 

Mandamus to the defendants, stating that the prose- 
cutor had an exclusive right to a ferry near Barmouth, 
that the company had built a railway bridge and a 
bridge for foot passengers over the liver, and opened it 
to the public ; that the prosecutor gave them notice of 
his interest in the ferry, and that it nad been injuriously 
afiected by their works, and claiming 1,700/. as compen- 
sation ; that the company failed to pay the amount, or 
to enter into an agreement for that purpose ; that the 
prosecutor appointed an arbitrator, and the companj 
also appointed an arbitrator, without prejudice to their 
right to dispute the claim ; that an umpire was duly 
appointed and made his award, but the company refused 
to take it up. The mandamus concluded oj directing 
the company to take up the award, and furnish a copy 
to the prosecutor, or show cause to the contrary. An- 
swer, tnat the ferry and the interest of the prosecutor 
therein had not, nor had either of them, been injuriously 
affected by the company's works, within the meaning of 
the Lands Clauses Act ; and that the prosecutor was not 
entitled under the provisions of this Act to any compen- 
sation from the company. 

Demurrer and joinder in demurrer. 

Morgan Lloyd, in support of the demurrer, contended 
that, under the circumstances stated on the record, the 
company were boijnd to take up the award. 

The CouKT rCocKBiTRW, C. J., LrsH, J., and Hanihen, 
J.), without calling on Mclntyre, lor the company, gave 
judgment, and held that the answer was good. 

Judgmenfrfn^^Midrfendi^ 
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Queen's Bench. \ Ashwoeth (Appellant), Heywokth 
April 21. J (Kespondent). 

Local GovemmetU Act — Sales elseichere than in Market — 
' Jhoeflmff' Place or Shop ' — Markets and Fairs Clauses 
Act; 184*7 (10 Vict, c. 14, *. 13). 

The Local Government Act (21 & 22 Vict. c. 98), s. 50, 
incoi-porales the provisions of 10 Vict. c. 14, so far as 
they relate to markets. By 10 Vict c. 14, a. 13, after 
the statutory market-place is opened for use every person 
other than a licensea hawker who shall sell or expose 
for sale in any place within the prescribed limits, except 
in his own dwelling-place or shop, any articles in respect 
of which tolls are authorised to be taken, is liable to 
certain penalties. A question in the present case was 
whether the appellant was liable' to these penalties for 
exposing goods for sale upon the ground outside his shop, 
beneath a wpoden shed affixed to the house and sup- 
ported on wooden posts, and which had been erected and 
continued over the ground for a period of eighteen years. 
Previous to the election of this sued stone fla^s had been 
built into and formed part of the house, and projected 
three feet from it. These flags still remained, and 
assisted in supporting the shed. 

Crompton jBution for the appellant. 

Quain and J, Kay for the respondent. 

The CoTTKT (CocKBTJRN, C.J., Mellob, J., Ltjsh, J., 
and Hates, J.) held that the structure must be consi- 
dered as part of a dwelling-house or shop within the 
exception m the statute. 

Judgment /or the appellant. 



Dekt and Othebs V, Smith, 



Qtteen's Bench, 
April 20, 23. 

Marine Insurance — British Ship Sold to Foreigners^ 
Wreck — Salvage — Judgment of Foreign Court, 

Special case stated for the opinion of this Court 
The plaintiffs, on behalf of the Finance Minister of the 
Sultan of Turkey, on November 26 effected an insurance 
with the defendant, in London, upon a quantity of gold 
for the ship Dutchman, which belonged to Waterford 
and was then in the port of London. The next day the 
owner of the ship sold her to a Kussian company ; an entry 
of the sale was made in the register at Waterford, but 
neither the plaintiffs nor the defendant knew of her being 
sold, nor of her name being changed from Dutchman to 
Dnieper, until the termination of the voyage. On 
December 4 the gold was put on board, and whilst 
ihe ship was proceeding on her voyage she grounded 
upon a shoal within the jurisdiction of the port of 
Constantinople. The gold was sent on shore in 
the ship's boat before any expense was incurred 
in respect of saving the cargo, and the ship ultimately 
became a total wreck. The gold was deposited under 
the care of the Kussian Consul-General, as the ship was 
sailing under the Kussian flag, and a Court was ap' 
pointed by the Consul-General in pursuance of the prac- 
tice at Constantinople to classify and determine the 
averages. The Court determined that the case was one 
which required a settlement of salvage, and it ordered 
that the gold should contribute the sum of 7,149/. Qs. Id. 
towards the expenses of saving the cargo, although in 
fact the gold had been landed before any expenses had 
been incurred. The Court was duly appointed, and 
professed to act under the provisions of the French law, 
according to the usual practice at Constantinople in the 
case of a Kussian ship. Under English law a great 



part of the sum of 7,149/. 6s. Id. would not have been 
payable, nor would it have been so if the ship had at 
the time of her getting aground been sailing uuder the 
English flag. Under the judgment of the Court, it be- 
came necessary that the owner of the gold should pay 
the amount ordered by the Court, and this action waa 
brought to recover back from the defendant his pro- 
portion of the amount so paid. 

Watkin Williams (English Harrison with him), for 
the plaintififey contended that the change of nationality 
of the ship did not relieve the defendant from liability 
in respect of his proportion of tliat amount which the 
owner was obliged to pay in order to get possession of 
the gold. The ship was lost by the perils of the sea. 
The Court was duly appointed, and had competent 
jurisdiction to determine the question, and this Court 
could not say whether the question had been deter- 
mined rightly or wrongly. 

Sir G. Honyman {Lodge with him), for the defend- 
ant, contended that the action was not maintainable, 
by reason of the risk incurred by the defendant having 
been altered without bis knowledge, by the change 
of nationality of the ship. The decision of the Court 
at Constantinople was plainly erroneous, and the owner 
ought not to have paid the money without endeavouring 
to obtain a reversal of the judgment by appealing to the 
Supreme Court of St. Petersburg. 

Per ctiriam (Cockbuen, C.J.,' Msllob, J., LxrsH, J., 
and Hates, J.). — The plaintiffs are entitled to judg- 
ment The gold got into the hands of the Kussian 
authorities by reason of the ship being wrecked. The 
policv contained no express stipulation that the ship 
should remain an Englisn ship,, and no snth stipulation 
can be implied. The Court which sat at Constantinople 
was lawfully appointed, and we cannot sit as a 'Court of 
Appeal upon its decision, nor can we say whether the 
decision is right or wrong. There is nothing to show 
that the owner would have acted prudently in appealing 
against the judgment 

Judgment for the plaintiffs. 



Queen*s Bench. 1 Kegina v. The Mbtropolitah Boabd 
April 24. J or Works. 

Lands Clauses Act — Bight to Compensation — Obstruction 
of Highway — Bight of Taking Water — Ify'ury to 
Trade, 

Kule for a certiorari to remove into Court an inquisi- 
tion verdict and judgment awarding compensation to 
Messrs. Batstones, of Ferry Street, Lambeth, in respect 
of two heads of claim. It appeared that the premises of 
the claimants consisted of a large pottery, about 150 feet 
from Ferry Street Dock. This dock was not a free dock, 
but there was a right of way for the inhabitants near the 
dock for the purpose of getting water from the river. 
This way had been stopped up by the Board in the exe- 
cution of works under their compulsory powers, and the 
first head of claim was for injury to the trade of the 
claimants, who required the water in their manufactory. 
About 250 yards from the premises there was a firee 
dock, called Broad Street Dock, and before the Board 
had commenced their operations, clay, coal, and sand 
were unloaded at this dock and carted to the claimant's 
premises. Since then the shore near the dock had been 
so altered that lighters could not get alongside, so that 
the former mode of conveyance was no longer available. 

This constituted the second head of claim. 
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Moniag^ie Chamber b and Bridgman showed cause; 
and 

Serjeant Parry and Philbrick supported the rule. 

The CoTiBT (Melxob, J., Hannen, J., and Hates, J.) 
made the rule absolute, thinking that no compensation 
was recoverable, and that the case was governed by 
JRi^keti V. The Metropolitan Jiailioay Comptxny^ 30 Law 
J. Rep. Q.B. 205, and The King v. The Bristol Dock 
Company y 12 East. 429. 

Ride absolute. 



Queen's Bench, \ Keoika v. The Ikhabitaitts of 
April 24. J Llahtrissaht. 

Poor-rate — Bailway — Contributioe Value, 

Upon appeal by the Great Western Railway Company 
against a poor-rate for the parish of Llantrissant, the 
sessions reduced the rate, subject to a case, which 
stated that the Ely Valley Railway, consisting ot a 
main line and two branches, formed a junction beyond 
the parish with the South Wales Railway. The 
brancnes were situated wholly and the main line chiefly 
in the pnrish, and the greater portion of the traffic, 
which is chiefly mineral, is brought by the Ely Valley 
]! ail way to the South Wales Railway, and conveyed for 
some distance over that line and other portions of the 
lines of the Great Western. The South Wales line is the 
property of the Great Western (the appellants), who 
are also occupiers of the Ely Valley Railway and 
branches under an agreement for a lease. The only 
question was whether the value of the traffic con- 
tributed by the Ely Valley line and branches, as 
brinjdng traffic to any portion of the Great Western line, 
was not to be taken mto consideration in estimating the 
amount of the rate in the paiish of Llantrissant. 

Michael, for the respondents (the assessment com- 
mittee of Pontypridd union and the overseers of the 
parish of Llantrii^sant), contended that the rent of the 
oranch line would be enhanced by its value as a feeder 
to the line occupying it. 

Field and J. W. Bowen for the appellants. 

The CouBT (Mellob, J., IIaknbn, J., and IIates, J.) 
held that the case was governed by Regina v. HaugMey, 
35 Law J. Rep. M. C. 220, and that the contributive 
value could not be taken into account for the purpose of 
increasing the rateable value of the branch line. 

Judgment for the appellants. 

Common Pleas, 



mmon Pleas, 1 j;,^ ^^..^ ri»/>«v 
April 20. |^P«^Gboom. 



Acknowledgment of Married Woman, 
This was an application for leave to file the acknow- 
ledgment of a married woman. It appeared that she 
lived in one of the Hebrides, that there was great difficulty 
in going to the mainland, that there was no commis- 
sioaer to take oaths in the island, and that the oath had 
been taken before a person who was sherifi^, justice of 
the peace, and notary public 
Jfarington in support 
The Coufix granted the application. 



Exchequer, 1 Thb Ecclbsiasttcal Commissiokebs v, 
April 26, 28. J Mebball. 

Landlord and Tenant — Holding over-^ Contract mih 
Corporation, 
This was an appeal from a decision of the judge of 
the Westminster County Court 



The defendant became tenant of certain premises to 
the plaintiffs (who are a corporation having a common 
seal) for three years from March 25, 1863, by virtue of 
a written a^reement^ which provided that the rent 
should be paid quarterly, and that the premises should 
be put and maintained in tenantable repair by the de- 
fendant, and so delivered up by him at the end of his 
term. 

The plaintiffs claimed 25/. for dilapidations. The 
agreement was not under seaL The aefendant, how- 
ever, entered and paid rent, and held the premises 
for two years after the expiration of the term, till his 
tenancy was determined by notice to quit on March 25, 
1868. 

It was contended, on behalf of the defendant, that 
the plaintiffs had no power to let, except by deed under 
their common seal, and that the above agreement was 
void, or, at all events, constituted nothing more than 
evidence of a yearly letting on such of the terms as are 
applicable to a yearly lettmg, and that the stipulations 
contained in the saia agreement were such as could not 
be imported into a yearly letting, and that therefore the 
plaintiff must be nonsuited. 

The Judge ruled that the defendant, during the last 
two years of his tenancy, was tenant from year to year, 
upon such of the terms of the agreement as were 
applicable to a vearlv tenancy, and leit it to the jury to 
sav whether the defendant had complied with "the 
stipulations in the agreement as to the repairs of 
the premises. The jury found a verdict for the plaintiffs 
for 16/. 

The defendant thereupon appealed to this Court; 
and 

Anstie now argued for the appellant. 

Gates for the respondents. 

The CouBT (Kellt, C.B., Bbamwbll, B., Pigott, B., 
and Cleasbt, B.), following Wood v. Tate (2 Bos. and 
Pull. N. R. 247), gave judgment for the respondents. 
Judgment for the respondents. 



APPEAL FROM REVISING BARRISTER'S COURT. 

Common Pleas, 1 Tbbnfieli) (Appbllaitt) v. Lowe, 
April 23. J (Respondent). 

Parliament— County Vote^FreehMfor Life— 2 Wm, IV, 
0, 45, s. 18 — Actual Occupation — Rights of After Grass 
and Depasture, 

The appellant claimed to be entitled to a vote for the 
Western Division of the county of Gloucester, in 
respect of an acre of land, with the possession of which 
he had been invested by the bailiff and bailiff burgesses 
of the town of Chipping Sodbury, according to an old 
custom of the place, by which the bailiii and bailiff 
bui^esses (who have held for centuries a piece of land 
divided into eighty-one allotmenta, of about an acre 
each) have, whenever a vacancy has occurred, given 
possession of one of these acres to an inhabitant of the 
town by a ceremony of investiture, through which, by 
the delivery of a twig and turf, such innabitaut was 
invested with the acre, to hold the same for his life 
and the life of an^ woman that might be his 
wife and survive him, so lonff as he and his 
wife should reside in the town, suDJect and chargeable 
with all manner of waste, and also subject to the rules 
of the bailiff and bailiff oargesses le^pecting Ihe entire 
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land. The acre so obtained is manured and mown by 
the holder, and the custom is for the bailiff and bailiff 
biirgesses to grant the after grass to another inhabitant, | 
with the right to depasture a cow for five weeks from 
September 10, and at the expiration of that time the 
whole of the allotments is thrown open to all the in- 
habitants to depasture until December 15, when it is 
closed, but manure may be taken out of the acres after 
the grass is cut and carried until August 1. and also 
from January 6 to February 14. The annual value of 
l^e acre is above 8/. and less than 6/. Each holder is 
rated to and pays the poor rates. The revising barrister 



decided that the appeUant had not such an estate of free- 
hold as. would confer a county vote. 

Ptckering argued for the appellant. 

Joshua Wilhams for the respondent 

The OoTJET (KBATure, J., and Moittaoub Smith, J.) 
held that the appellant took an equitable estate of free- 
hold in the acre, and also that he was in the actual and 
bond fide occupation of such acre within the meaning of 
sec. 18 of 2 Wm. IV, c. 46, notwithstanding the rights 
of after grass and depasture given to the other inhabi- 
tants. 

Decision reversed. 



dToitrt 0f Criminal ^ppal 

Coram Kelly, C.B., Bylbs, J., Lush, J., Brett, J., and Cleasbt, J. 
^ 



Crown Case Reserved, ' 
April 24. 



Keguta V, Taylor. 



huUctment — Pleading — Misdemeanour — Conviction for 
AssauU. 

Case reserved by the chairman of the quarter sessions 
of the North Riding of Yorkshire. 

The prisoner was convicted on an indictment for a 
misdemeanour, of which the first count was for unlaw- 
fully and maliciously wounding, and the second was for 
unlawfully and maliciously inflicting grievous bodily 
harm. The jury returned a verdict of guilty of an 
assault. 

Shepherd appeared for the prosecution, and contended 
that the veraict was a lawful one, and the conviction 
right. 

No counsel appeared for the prisoner. 

The Court held that both counts were for offences 
which necessarily included an assault, and were misde- 
meanours ; and the verdict was a lawtul one, and must 
have been taken. 

Conviction affirmed. 



Crown Case Reserved,} 
April 24. J 



EEen^A v, Jenkins. 



Evidence — Admissibility of Dying Declaration, 

Case reserved by Bylbs, J. 

The prisoner was convicted of the murder of Fanny 
Beeves at the last Bristol Assizes, but the case rested on 
the dying declaration of the deceased woman. As to this, 
it appeared that on October 16 the deceased was rescued 
from the water of the river Avon in an exhausted 
condition between eight and nine o'clock at night. 
She continued very ill, and became, according to 
the medical evidence, in great danger. On the next 
day she said she did not think she should get 



sen 



and desired that some one should be 
with her. A neighbour accordingly prayed 
««-:^„«T« *« i.^« ^^ ^jj o'clock 



over it, 

to pray 

with her, and talked seriously to her. 
the same evening the ma^trates' clerk came, and found 
her in bed breathing with considerable difiiculty, and 
moaning occasionally. He took her statement, and before 
the completion of it asked her if it was with the 
fear of death before her she made her 'statement, and if 
she had any present hope of recovery. She said none. 
He asked if she felt she was likely to die ; ^e said, 
'I think so.' He asked why, and she replied from 
the shortness of her breath. Her statement was 
put into writing. After the narrative of the facts, 
and towards the close of the statement, the clerk in- 
serted, * From the shortness of my breath I feel that I 
am likely to die, and I have made the above statement 
with the fear of death before me, and with no hope of 
my recovery.' As soon as the statement was competed 
the clerk read it over to her, and asked her if it was 
correct. She said that he nad left out the words ' at 
present,' and that she wished to have them added, which 
the clerk accordingly did, by inserting the words after 
the word ' hope,' so as to make it read ^ with no )iope at 
present' of my recovery. The question reserved was 
whether under these drcumstanoes the declaration was 
admissible. 

ColUns (Norris with him) argued for the prisoner that 
it was inadmissible. 

Saunders (Paley with him) for the prosecution that it 
was properly admitted. 

The Court held, that under the circumstances the 
effect of the words ' at present,' coupled with tiie request 
of the woman to have them inserted, was that she was 
not in a state of such settled hopeless expectation of 
dejath as must exist to make her dying declaration ad- 
missible ; and the declaration was therefore improperly 
received in evidence on the trial of the prisoner. 

Conviction quashed. 
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€axxxt^ trf ^Civatvi, 



Coal Mine — Lease — ' Working w a Proper and Work- 
manlike Manner.^ 

The question raised on this appeal was whether the 
defendants, iron masters trading under the firm of the 
Plymouth Iron Company, had fcen working coal mines, 
agreed to he demised to them for ninety-nme years by 
the plaintiff under an estate belonging to him near 
Mertnyr Tydiil, in a proper and workmanlike manner. 
The lessees were in the occupation also of other mines 
under an adjoining estate, and they had proceeded to 
work the coal under the plaintifiTs land oy means of 
' dip-headings,' or ' instroke ' from these neighbouring 
works. The plaintiff contended that the only proper 
and workmanlike mode of working was to haye siuik 
pits on his land ; and by his bill he prayed for an in- 
junction against the mode of working they had, in fact, 
adopted, and for other relief. Vice-Chancellor James 
havioff, on January 21, dismissed the plaintiff's bill with 
costs, ne apnealed. 

Air. Jestelj Mr. Kat/, and Mr, Marten were for the 
appellant. 

Sir R Palmer, Mr. AmphleU, and Mr, FreeUng, for the 
defenders, were not called upon. 

Tlie Lord Chancellob (May 5) dismissed the appeal 
with costs. The simple question, he said, was whether 
or not the working by instroke was proper and work- 
manlike. But the evidence, including that of the 
plaintiff's late agent, he was of opinion, showed that, 
although it would perhaps have been most advan- 
tageous for the plaintiff that the working should have 
been by pits sunk on his land, the mode actually 
adopted was not improper and unworkmanlike under the 
agreement. 

LoBDS Justices. \ln re The Mergavtile Tradikg 



April 27. 



Company. Stringer's Case. 



Company — Winding-yp — Jurisdiction of the Court under 
the Companies Act, 1862, m. 101, 10^— Payment of 
Dividend out of Capital, 

This was an appeal by the official liquidator against 
the decision of vice-Chancellor Malins, noted antk 
p. 78. 

Mr. Cotton and Mr, Higgins for the appellants. 

Mr, QUtsse and Mr, Jackson for the respondent^ Mr. 
Stringer. 

Their Lordships differed from the opinion of the 
learned Vice-Chancsllor on the question of jurisdic- 
tion, thinking that either of the sections of the Act 
upon which the appellant relied were sufficient to give 
the Court jurisdiction in a case such as the present. 
But as they also differed from the view taken oy His 
Honour on the merits of the case, inasmuch as they 
held that the dividend in question was to be supported 
as having been bona ^cfe made out of fairly estimated 
profits, the appellant failed, and the appeal was dis- 
missed with costs. 



Lords Justices. 1 
April 29. J 



Dear v. Veritt. 



Written Agreement to Grant a Lease — Parol Variatifm — 
i^[>ecijic Petformance. 

This was an appeal by the defendants from a dedsioa 
of Stuart, V.C, decreeing specific performance of an 
agreement for a lease. The case is reported 38 Law J. 
Rep. (n.s. ) 297. 

Mr. E. A. Karslake and Mr, PotocWe for the appellantn. 

Mr. Greene and Mr. CottreU, for the respondents, were 
not called upon, and 

Their Lordships dismissed the appeal with oosts. 



Lords Justices. 
April 30. 



■{ 



In re The Land Credit Company 
OP Ireland. Ex parte Overend, 
Gurnet & Co. 



Company—Validity ofEHis of Exchange. 

The question in this appeal related to the validity of 
a claim made by the filrm of Overend, Gumey & Co., 
against the estate of the Land Credit Company, 
upon bills of exchange for sums amounting to 16d,00(k 
These bills were accepted by Lord Fennoy, the chair- 
man, on behalf of the company, acting under a resolu- 
tion which had been duly passed by the board of directors, 
authorising an advance to be made of 337,000/. to one 
D. L. Lewis, upon his depositing securities of the Cork 
and Youghal Bailway of the nominal value of double 
that amount. 

The bills in question, were accepted and given to 
Lewis when only a portion of the securities had been 
deposited, and on this ground it was contended that the 
bills did not bind the company. A case vras attempted to 
be made against Overend, Gumey & Co., that they were 
cognisant of the fact that the bills had*been improperly 
obtained by Lewis ] but in the opinion of their Lord* 
SHIPS this failed, and Overend, Gumey & Co. must be 
taken to be bonajflde holders for value without notice of 
any fraud. The question turned a good deal upon the 
mode in which; under the articles of association^ bills 
were to be accepted. One of the objects of the com* 
pany, as stated in the memorandum of association, was 
to accept biUs. The Master of the Rolls having 
admitted the claim, the official liquidator appealed. 

Mr. Jessel, Mr. JIuddieston, and Mr. Martmeau for the 
appellant. 

Sir E. Palmer, Mr, Kay, and3fr. Lindley were for tho 
firm of Overend, Gumey & Co. 

ilfr. Karslake and Mr. Higgins appeared for Lord 
Fermoy, but were not allowed to address the Court 

Their Lordships held that the bills wen drawn under 
such circumstances that it was not competent for the 
company to dispute their validity as against bona fide 
holders for value, which they considered the firm of 
Overend, Gumey & Co. were. The appeal was th,QrQ- 
fore disQ^issed with costs. 
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Lord Romillt, M.R. 1 ri* a « » ^ . t^t^-^« 
April 28, 26. ] C^bahah v. Jom^rsoN. 

Bond — Assignee — Suhtisting EquUiea — Forbearance to 
Sue — Consideration for Promise. 

The plaintiff; a cayalry officer, had been in the habit 
of asaiatiiig the defendant Johnson, a barrister practising: 
in India, bj acce])tinff bills of exchange, Johnson haying 
done similar service for the plaintiff, and also given him 
.legal advice. The plaintiff was then persuaded by John- 
son to give him a bond for 1,000(., accompanied by a letter 
stating that it was intended as a return for this assist- 
ance and advice, but he executed the bond believing that 
it Tvas Intended only to enable Johnson to rfuse money, 
and without knowing the character of the instrument ; 
and he received the assurance of Johnson that he would 
not be compelled to pay anything. 

This bond was anerwaids assighed by Johnson for 
full value to the defendant, Colonel Barlow, who sued 
the plaintiff upon it; and the present bill was filed 
to reethun the proceedings at law and to have the bond 
delivered up. 

Before the action at law was commenced, the plaintiff 
being under the impression that he had no defence to the 
proceedings threatened, wrote to the solicitors of Colonel 
JSarlow, promising to pay the money at a definite time 
if they forbore to sue him. They did forbear until after 
the appointed time had elapsed, and the question arose 
whether, supposing Colonel Barlow*s case, as assignee of 
the bond, to fail, Uiis forbearance was a sufficietit consi- 
deration to support the promise. 

Mr. Sotdhgate and Mr. Cotes were for the plaintiff. 

Mr. O-ackndll iot the defendant Johnson. 

Mr. Jessd and Mr. Hemming, for Colonel Barlow, 
ar|^ed that the bond being given to enable Johnson to 
raise money, the plaintiff was liable, as he would haVe 
been under a negotiable security given without consi- 
deration. 

The Mastbh of ths Rolls held — (1) That by reason 
of the circumstances under which the bond was given, 
equity would restrain the obligee from enforcing it ; (2) 
That the purpose for which it was given, bot being ex- 
pressed on the face of it, did not alter the character of 
the instrument, and that Colonel Barlow took it subject 
to the equities subsisting between John8<)n and the 
plaintiff; (8) That Colonel Barlow thus having no right 
to sue upon it, his forbearance did not constitute a con- 
sideration sufficient to support the promise. 



April 26. JLlotdv-Lloyb. 

Gift of Residue upon Trust to continue Investment^Sdd 
to inektde ReaUy, 

Edward Lloyd by his ^11, made in 1863, after making 
certun devises and bequests, gave ' all his other property 
whatsoever and wheresoever ' to trustees u^n ^ trust to 
continue the same in the investments on which it should 
be standing at his death, or at their discretion to call in 
the same and invest it in their names on Government or 
real securities, ot debentures of railways or municipal 
corporations, and to dispose of the income thereof as 
therein mentioned. The question was whether the tes- 
tator's residuary realty was included in this gift. 

Sir IL BaggaUay, Mr. Jessel, Mr. Brodriekf and Mr, 
Sabington for the parties interested. 

Loi^ Romillt was of opinion that the gift extended 
to the realty, and made a aeclaration aocor^ngly. 



LoED Romillt, 
April 27. 



r, M.R. f- 
I c 



re Thb Natioital Provin- 
cial Marinb IireuEAiroE 
Compaft (Limtebb). 

Companies Act, 1862 — Contributmf—Tranrfer to an 
Infant — Signature of Infantas Name by Father to 
Transfer, 

John Richardson and Thomas Richardson in Decem- 
ber 1866 sold, through a broker in the usual manner, 
fifty shares in the above company, of which they were then 
the registered owners. When the transfer day arrived 
the purchaser's broker gave the name of Charles Mait- 
land as the buyer, and the transfer was executed in that 
name, and duly registered. The company having since 
been ordered to be wound-up, Charles Maitland was put 
on the list of contributories m respect of the fifty shares. 
It appeared, however, that at the date of the transfer 
and the order to wind up Charles Maitland was an 
infant, that l^e shares had been purchased and paid for 
by bis father, John Dundas Maitland, and tnat the 
latter hod signed his bon's name to the transfdr ; and the 
liauidatoT now applied to have Charles Maitland struck 
on the list of contributories, and the Me&srs. Richardson 
or John Dundas Maitland put on instead. 

Mr. Sotdhgate and Mr. Bagshawe for the liquidator. 

Sir Eichard Bagg(tUag and Mr. Lawson, for Messrs. 
Richardson, contended that John Dundas Maitland was 
the real purchaser, and had used the name of his son to 
escape liability. 

Mr. Jessel and Mr. Ince for John Dundas Mtdtland. 

Lord Romellt, M.R. — It is dear that I cannot put 
John Dundas Maitland on the list, and I am of opinion 
that I must put the Messrs. Richardson on, but without 
prejudice to any proceedings they may take at law or in 
equity against John Dunoas Maitland. The liquidator 
alone must have his costd out of the estate. 



LoBD Romillt, M.R.1 in re Smith, EKieHT & Co. 
April 19, 20, 27. j (Limitbi)). Qibsom's Claim. 

Companies Act, 1862 — Adoption hy Company of Debt — 
Payment of Interest, 

The above company was formed^ in April 1864, for 
the purpose of purchasing the business and effects of 
Smith. & Knight^ who were railway contractors. 
Before the formation of the company, the applicant 
had lent to Smith & Knight certain sums, the repay- 
ment of which was secured by their promissory notes 
and by a deposit of railway shares, and Smith & £[!night 
had opened an account with the applicant's firm, who 
are bankers. It appetu^d that, in August 1864, the 
applicant continued to treat Smith & Knight as his 
debtors. After some correspondence between the ap- 
plicant's firm and the company as to the payment of 
the interest on the sums which had been advanced to 
Smith & Knight, the company, in February 1866, paid 
the interest, ana they at the* same time requested the 
applicant's firm to transfer the balance standing to the 
credit of Smith ft Knight to a new account, to be 
opened m the name of the company, and to close the 
account of Smith & Knight, ana this was done. The 
company had since been ordered to be wound up, and 
the applicant now sought to be allowed to prove against 
the company for the sums he had advanced to Smith ft 
Knight. 

Mr, Jessei^tuid Mr, Chitty for the applicant. 

Sir Eichard BaggaUay and Mr, iVestlake for tMe 
liquidator. 
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Lord BoKiLLT thought that the payment by the 
^^^^^ f/v *\>^ a^T«i;/>.Tif )g fij^m of the interest on the 



company to the ai ^ 

debt, coupled with'the instructions to close the accoimt 
of Smith & Knighty and to open a new account in the 
name of the company, showed that the company con- 
sidered the applicant to be their creditor, and that he 
had established hi^ claim. The costs of the applicant 
and of the liquidator to come out of the estate. 

^"^ ^Ma^lf ' ^'^' } -f" " LlTBH'8 Trwtb. 

Married Woman — Amgnmerd of Beveraionary Interest 
by Coercion of Husband — Fraudr^Equity to Settlement, 

This was a petition by the Law Beversionary Interest 
Society for payment eut of Court of a fund which had 
been paid in under the Trustee Belief Act. The ques- 
tion was whether Mrs. Bowren, one of the respondents, 
was entitled to her equity to a settlement out of the 
fund. Mrs. Bowren was, at the date of her marriage, 
entitled in reversion to the fund in question. No settle- 
ment affecting it was made on her marriage. Shortly 
after the marriage, Mrs. Bowren, under the coercion and 
at the dictation of her husband, Edward Bowren, who 
was in want of money, wrote out a document which 
purported to be made two days before the marriage, and 
to assign to Bowren absolutely all her before-mentioned 
reversionary interest. This document she signed in her 
maiden name. The husband then sold, or pretended to 
sell, the reversion to one Collins, against whom a decree 
for specific performance of the contract was shortlv 
j^terwards obtained by collusion. Bowren then, with 
the consent of Collins, sold the reversion to the peti- 
tioners for a full consideration. The tenant for life of the 
fund died recently.] Bowren had not been heard of 
since 1661. 

Mr, Jessel and Mr, H, F, Bristowe, for the petitioners, 
contended that as Mrs. Bowren had, bv writing ana 
signing the pretended assignment to her husband, been 
a party to a gross fraud, she was not entitled to a settle- 
ment out of the trust fund. 

Sir R, Baggalloy and Mr, E, Cutler, for Mrs. Bowren, 
were not called on. 

Mr, Busk for the trustees. 

Lord BoMiLLT, M.B., thought that Mr8.'Bowren was 
not bound by the document which she had signed by 
the coercion of her husband. The petitioners had only 
purchased what the husband could sell. Mrs. Bowren 
must have the interest of the fund for her life, and the 
costs of all parties must be allowed out of the fimd. 



Sttabt, V.C. \ In re The Continental Bank Corpo- 
April 23. J BATioN (Limited). Castbllo's Case. 

Winding-^ — Contributory — Infant Transferee — Cofupo' 
nies Act, 1862, s, 131. 

Castello, a holder of ten shares in the above-named 
company, on July 25, 1866, transferred them to one 
Quihampton, then an infant. On August 7, 1865, a re- 
solution was passed to wind up the company voluntarily, 
which was confirmed on August 23, 1865, the transfer 
to Quihampton having been meanwhile registered on the 
14th of that month. 

Quihampton attained twenty-one on October 5, 18C6, 
and the voluntary winding-up proceeded until June 11, 
1866, when an order was made to wind up the company 
compulsorily. The official liquidator, finding Quihamp- 



ton's name upon the regbter, and^assumin^ him to have 
been of fuU age, made a call upon him, which Quihamp* 
ton offered to compromise, but he declined to repudiate 
the transfer. It appeared that the company were not 
aware at Uie time of registration that Quihampton was 
an infant. 

Mr, Hardy and Mr, J, N, Higgins now moved, on 
behalf of the official liquidator, that the name of Qui- 
hampton might be removed from the list of oontribu- 
tories, and that of Castello substituted for it Section 
181 of the Companies Act, 1862, provided that, when- 
ever a company is wound up voluntarily, any altemtaon 
in the status of its members taking place after the 
commencement of the winding-up shall oe void. They 
contended that, imless there was at the time of the 
winding-up a transferee who was capable of taking a 
transfer, the liquidator had a risht to resort to the 
transferor. Here the status of tne transferee at that 
time was that of an infant, and could not be afterwards 
altered. 

Mr, IXekinson, for* Castello, contended that the real 
winding-up commenced from the date of the com- 
pulsory order. 

Stuabt, y.C, held that the winding-up commenced 
from the date of the resolution to wind up voluntarily ^ 
and as Quihamj^ton was then an infant, there could, 
according to section 131 of the Act, be no alteration in 
his status after that time, and his subsequent acts must 
be treated as the acts of an infant. His name must be 
taken off the list, and that of Castello substituted 
for it. 



Stuabt, V.C. 1 In re Wilkinson's Settlement 
April 28. J Tbttsts. 

General Power of Appointment — WiUr^Gift of Pecu- 
niary Legacies— J^ectuai Exercise of Power — WiUs 
Act, s. 27. 

Miss Anne Wilkinson, having a general power of 
appointment over certain trust funds comprised in a 
settlement, and being possessed of no other property, by 
her will, which was dated November 15, 1848, and 
which contained no reference to the power, bequeathed 
three pecuniary legacies ; and as to the residue of her 
property, tiie testatrix gave and bequeathed the same, 
subject to the payment of her just debts, funeral and 
testamentary expenses, to her two sisters, equally 
between them. The funds subject to the trusts of the 
settlement having been paid into Court under the 
Trustees Relief Act, and Anne Wilkinson having died 
without ever having exercised her power of appoint- 
ment, except so far as her will operated as an exercise 
thereof, the principal question now argued was whether 
the gift of the pecuniary legacies was a valid execution 
of the power of appointment within section 27 of the 
Wills Act, or whether the residuary legatees were en- 
titled, to the exclusion of the pecuniary legatees. 

Mr. Dickinson, Mr, F, C, J, Millar, and Mr, Thomas 
Hughes, for the residuary legatees, contended that the 
Legislature in section 27 of the Wills Act never contem- 
plated any piecemeal exercise of a power, and that if the 
gift of the jpecuniary legacies standing alone was not a 
good exercise of the power, those legacies must be swept 
out of the wiU, ana the residuaiy legatees treated as 
entitled to the whole. 

Mr, Greene and Mr. Cookson, for the pecuniary 
legatees, were not called upon. 

SxuABT^ V.C; after saying that he was satisfied with 



Digitized by 



Google 



Mat 7, 1869.] 



THE LAW JOUENAL NOTES OP CASES. 



106 



the soundness of his decision in Haidhom y. Shedden, 
.S Sm. & Giff. 293, held that the gifts of the pecimiai7 
legacies in question were an effectual exercise of the 
testatrix's power of appointment within section 27 of the 
Wills Act ' 



Stctabt, V.C. 1 

April 29, 30. VHabbikotoit v. HABRiKGTOir. 
May 1. J 

Jnfaafnt — WnmgfvH Ad — Admmuitraiwn of Ms Estate — 
TsmoUt^ Claim for Damages occasioned hy Rabbits, 

This was an application on hehalf of ei^ht tenants of 
the estates (which were now heing administered bj the 
Court) of the late Earl of Harrington, for several sums, 
amountinjg in the aggreo^ate to 1,305/. 9«., for damages 
done to their f^ms by raobits turned on to them by him 
in 1863. 

The facts of the case are very shortly these; — The 
late infant earl succeeded to the title and estates, as 
tenant in tail thereof, on September 7, 1862. At that 
time the tenants held their farms as tenants from year to 
year, with a yerbal understanding that they were to 
preserve the game upon them. In 1863, by direction of 
tiie earl, twelye hampers of live rabbits were turned on 
to the farms. Lady Harrington, the mother of the earl, 
was his guardian, and a receiver had been appointed in 
the cause. In 1864 the rabbits, which had then increased 
enormously in number, did great damage to the crop on 
the farms. The tenants complained to the earl and the 
receiver in the cause. An arrangement was proposed, by 
which valuers should be apnointed, on behalf of the earl 
and of his tenants, to assess tne amount of damage done by 
the rabbits ; and further that the tenants should be allowed 
to deduct the amount from their rents due next after the 
assessment should have been made. In 1865 the matter 
came before the judge in Chambers, when it was directed 
to stand over till the earl, who was then within a 
few months of twenty-one years of age, should have 
attained his majority. In the meantime, however, viz. in 
1865, 13,000 rabbits were destroyed, and part of them 
sold for about 600/. That amoimt was paid to the 
receiver in the cause. The earl died an infant in 1866, 
and Lady Harrington, as his legal personal representative, 
called upon the tenants to pay, and compelled them to pay 
to her their full amounts of rent, without allowing any- 
thing for the sums which, they insisted, the receiver and 
the earl had said would be a fair and reasonable allow- 
ance for the damage done by the rabbits. The tenants 
clumed for injuries in 1863, 1864, and 1865. The chief 
clerk had disallowed the claims; and this application 
was by way of appeal from that ruling, for an order to 
vaiT the certificate, by allowing them. 

itr. Dickinson and Mr, CracknaU appeared for the 
tenants. 

Mr. E. K Karsiake and Mr. C. HaU, for Lady Har- 
rington, were not called upon. 

Stitart, V.C, said the difficulty which the applicants 
had in supporting this motion arose from the unfortunate 
circumstance of the death of the late earl while still an 
infant. The application now before the Court was 
virtually the renewal of one made in Chambers during 
his life ; and when it was then made the Court thought 
the amounts claimed by the tenants for the injury 
inflicted by the rabbits were preposterous. In some 
cases it was more than half-a-year^ rent. It appeared 
then, however, that such a case was in fact made as that 
when the earl came of age he might, and, at the recom- 



mendation of the Court, would most probably deal 
liberally with the tenants, and make them compensation. 
With a view to that, and considering that the earl was 
then only a few months under his full a^e of twenty-one 
years, the matter was left to abide his kindly con- 
sideration. Unfortunatel;f, his premature death de- 
feated the intention with which the claims were 
suspended; and what the Court had now to deter- 
mine was, not what a sensible landlord would do 
for his tenants under the circumstances, but a very dif- 
ferent question — ^namely, whether these tenants were 
creditors of the estate of the late infant earl for any 
amount in respect of the damages done by the rab- 
bits ? There was no case in which this Court had been 
called upon to deal with a claim for unliquidated da- 
mages for a wrong or a breach of contract. It always 
required the strictest evidence of the amount claimed. 
Here it was not easy to say whether the claims were put 
forward as damages ex delicto^ or as a debt ex contractu. 
If thev were based upon the latter ground, it was im- 
possible to see how the tenants could maintain them. 
What was there here to establish anything like a foun- 
dation for a contract? The only facts showing that 
appeared to be, that when the 18,000 rabbits were Killed, 
some of them were sold for about 600/. It was not 
much pressed in the argument, but it might have been 
said that, as the estate of the late earl was enriched to 
that extent, it ought to be so far made liable. But there 
really was no ground for that contention here ; nor was 
it nossible on the evidence to see how damages, gene- 
rally, could be recovered, with respect to the amount of 
the rabbits put on the farms. In 1863 there were 
twelye hampers full of live rabbits turned on; but 
nothing to show the actual number. Then, agsdn. Lady 
Harrington stated in her affidavit that when she, as the 
legal personal representative of the late infant earl, was 
appli^ to by one of the tenants, she, who was also his 
guardian during his minority, gave that tenant leave to 
kill the rabbits. That tenant nad withdrawn from the 

E resent application. But the circumstance of the leave 
aving been given was an unfavourable one to the case 
of these claimants ; and as nothing existed which, in 
point of law, was binding on the estate of the late earl, 
the motion must be refused. If, during the infancy of 
the earl, the Court had been asked whether, having 
regard to his position as landlord, it was for his benefit 
to allow the compensation asked for, it might have been 
studious to see what could be allowed. There was, 
however, nothing, either at law or in equity, to bind the 
earl's estate, and the motion must, as already stated, be 
refused, but vrithout costs. 



Malins, V. 
MayL 



1' 



In re Cheltsnhak and Swansea 
Aailwat Carriage ajtd Waggok 
Company (Limited). 

Company — Winding-tip — Omipanies Act, 1862, s. 79 — 
Conwromise — Cano^lation of Shares^ Costs^Charge 
of Praud. 

The facta were shortly as follows : Shackleford, Ford 
& Co., an old-established and apparently prosperous firm, 
doin^ business at Cheltenham m carriage and waggon 
making, being anxious^ as they alleged, to enlarge their 
operations by means of increased capital, converted them- 
selves in 1866 into a limited company under the style 
of the old firm, with a capital of 2CK),000/. in 20,000 
shares of 10/. each. The old firm turned out to be in- 
solvent ; the partners, as managing directors of^he com-* 
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pan J, misappropriated fands to the amount of 24,000/. ; a 
committee of inTestigation was appointed in May 1867, 
by whom a scheme of compromise and reconstruction 
was formed, in accordance with which certain shares 
were cancelled by arrangement with their holders. A 
circular was then sent to the shareholders, asking each 
individually whether be would retire or remain m the 
company on the terms of the compromise. The re- 
constituted company adopted the name of the Chelten- 
bam and Swansea Kailwa^ Carriage and Wa^on Com- 
pany (Limited), and contmued its business in a more 
satisfactory manner. The petitioner, the Kev. William 
Johnston, held ten shares in the company, with 8/. paid 
on each share ; he had received the circular, and nad 
been at first put down among the retiring shareholders, 
but at his own request the mistake had been corrected, 
and he was entered as a continuing shareholder. Sub- 
sequently, however, bis difference with the directors was 
renewed, and in February last be presented this petition 
for winding up the company. 

Jktr. Oiasse and Mr, N. jSiggms, for the petitioner, 
contended that the management and conduct of this 
company was such that it ouc^ht no longer to continue ; 
that it was kept up for the sake of the Gloucestershire 
Banking Company, who were large creditors. More- 
over, the so-called compromise was uUra vires i it was 
a reduction of capital, and if tbe company were now 
wound up the directors could be made liable for the loss 
thus incurred by the company imder tbe recent decision 
in Stringer's case (Lords Justices), April 28, 1860. 

Mr. J. Pearson and Mr. £ddis, for holders of 624 
shares, in support of the petition. The compromise was 
utterly ineffectuaL and the arrangement invalid, Spack- 
mav^s Case, 87 Law J. Rep. Chanc. 752: s.c. L. E. 
8 H. L. 227. 

Every meeting since tbe alleged cancellation of shares 
bad been irregular in consequence of the absence of the 
bolders of these shares, and therefore incapable of doing 
any legal act ; it might therefore be said that the com- 
pany hfid done nothing for the two pastyearS) and ought 
on that account to be wound up, 

Mr. Cotton and Mr. Millar tor the company. 

Mr. Jessel and Mr. F, H. CoU for the directors. 

Mr, Winterhoiham iot the principal creditor, the 
Gloucestershire Banking Company, and 

Mr. Q. Hastings, for bolders oi 8,268 shares, were not 
called upon. 

The Viqs-Ceakosllob, after examining tbe evidence 
as to the ability of the company to pay its debts, held 
that the petitioner had been a party to the reconstruction 
in 1867, on the terms of the compromise then entered 
into, and that he could not go behind that. Since that 
date no money had been borrowed, no action had been 
brought or threatened, and all obligations had been met. 
Further, the company, though making no dividends, was 
improving: it employed 260 men, it paid wages to the 
amount ot 1,000/. per month, and it was executing 
several important and lucrative contracts. He could 
not, therefore, declare that the company was unable to 
meet its engagements, or that in bis opinion it was Must 
and equitable that it sbould be wound up.' The 
only two possible grounds under section 79 of the Com- 
panies Act, 1862, therefore failed. As to the improper 
cancellation of shares, that might be ground for pro- 
ceedings against the holders of the cancelled shares or 
other persons, but was no ground for winding up the 
company. The petition must be dismissed with costs as 
against tbe company, and also as against the directors^ 



who had been charged- with dii-ect fraud, and were 
therefore entitled to appear separately from the com- 
pany. The bank was also directly charged vntb fraud, 
and might be said to come under the same rule, but the 
jurisdiction of the Court in the matter was doubtful, 
and the bank must pay its own costs. 

Malins, V.C. 1 Mid-Waies Hahway Company v. 

May 4. J Cambriak Railway Cokpaky. 

Demurrer — Concurrent Jurisdiction. 

The plaintiff and defendant companies, togetber with 
the Milford Company, were jointly possessed of a station 
at Llanidloes 'under tne provisions of the Llanidloes and 
Newton Act. 1862. The Act provided that the ttiree 
companies snould have equal rights to the station and 
its appurtenances, and should appoint officers and frame 
rules jointly. The bill charged that the defendant 
company had virtually taken the entire management of 
the station into its own hands, had solely appointed a 
station-master, and had refused to the plaintiff company 
the use of a convenient siding for the purpose of dis- 
charging their coal, and generally bad issued orders in 
contravention of the equal rights of tbe plainti^ The 
bill prayed for a declaration of rights of the plaintiff 
companv in the s^tion, and for an injunction. 

Tne defendant company demurred generally for want 
of eauity. 

Mr. Mackeson and Jfr. Fry. for the demurrer, argued 
that the plaintiffs were trying to make use of the 
machinery of this Court to settle differences for which 
there was an existing tribunal pointed out by their 
statute and set forth in the bill,* they should have 
called for the appointment of a joint committee of the 
three companies \ the plaintiff's grievance was not such 
as could not be remedied vntbout the intervejition of 
this Court. 

Mr. Osborne and Mr. Dryden, iot the plaintiff com- 
panv, were not called upon. 

The Yice-Chaitcellob said tbe concurrent jurisdic- 
tion established by the statute would not oust the 
original jurisdiction of the Court without express words. 
Where, on the face of the bill, no relief could be given, 
it was clear the defendant must demur, or lose bis costs 
at the bearing. But before applying this rule, the 
Court must be certain that relief cannot be obtained at 
all before this Court, or with equal speed before another 
tribunal. In this case the defendants had clearly put 
the plaintiffs to inconvenience ; and if he allowed this 
demurrer, and relegated the matter to tbe decision 
of a joint committee as suggested, they might further 
baraj36 them and cauae loss of trade and detriment by 
refusing to concur in the appointment of a committee. 
An immediate remedy was evidently required here ) the 
demurrer must be overruled, and the biU answered. 



James, V.C. 1 Me The Loimoir MAftors Iksubakos 
April 26. J AsBociATioN. Ex parte %mitk. 

Mutual Insurance Society — Unstamped PcUcy. 

This was a case which arose in the winding-up of a 
Marine Insurance Association formed on the mutual 
principle — that is, a person desiring to insure commu- 
nicated with the committee of the association, and in 
due course received a policy by which he became enti- 
tled to compensation in respect of a loss happening to 
himself, and liable to contribute in respect of a loss to 
any one of bis fellows. 
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The applicant being desirous of insunng a yeflsel, in 
accordance with the regulations of the association, on 
September 6, 1864, signed an authority, addressed to 
' J. £L and to the Secretary or Manager for the time 
being/ authorising them to insure the yessel in the 
above association, acknowledging himself a member of 
the association, and authorising them, on his behalf, to 
underwrite policies issued to his fellows, and the appli- 
cant undertook to abide by the rules of the association. 
Soon afterwards the applicant received a policy which 
was not stamped. On July 1, I860, an order was made 
to wind up the company, and the applicant's name was 
settled on the list of contributories on December 21, 
1866, in respect of the period from September 6, 1864, 
to July 1, 1866 J and on January 16, 1867, he sent in a 
claim lo rank as a creditor in respect of a loss. By the 



affidavit in support of his claim, he stated that he be- 
came a member of the association in September 1868. 

On February 15, 1869, the anplicant took out a sum- 
mons to have his name removea from the list of contri- 
butories, which now came on for hearing in Court. 

Mr. M^Nayhteny for the summons, contended that the 
policy being void for want of a stamp, the applicant 
never became a member of the association. 

Mr. Eddi8 and Mr, Lmdle^^ for the official liquidator, 
contended that without looking at the unstamped poliey, 
the facts above stated showed a contract on the appli- 
cant's part to become a member of the association. 

J^XBS, V.O., held that according to the rules and 
principles of the association no one became a member 
unless he received a valid policy, and that as the policy 
given to the applicant was void, his name must be 
removed from the list 



(Saints sA tfontnutn l^afo. 



Toor-Bate — SupplemetUal Vaiuatim Lut-^J^aUahle Here 
ditametU8—26 * 26 VicL c. 103. 

By 25 & 26 Vict. c. 103, s. 14, the oveiaeers of parishes 
in unions are, from time to time, to make a list of all 
the rateable hereditaments in such parishes, and by section 
25, when any property not included in the valuation list 
in force in apy parish becomes rateable, or where, by 
reason of any alteration in the occupation of any pro- 
perty included in such list, such property becomes liable 
to be riited in parts not mentioned in such list as rate- 
able hereditaments, and separately valued therein, and 
when and so often as it shall apuear to the overseers 
that any rateable properly inoluaed in such list has 
been increased or reduced in value since the valua- 
tion thereof, whether by building, destrHction of build- 
ing, or other alteration in the condition thereof, or 
otherwise, the overseers of the parish are to make 
a supplemental valuation list, showing the annual 
rateaole value, according to the judgment of the over- 
seers of the property so become rateable, or of the 
parts so become liable to be rated separately, or of the 
property so increased or reduced in value, as the case 
may be. By section 26 the assessment committee, upon 
the application of any person aggrieved by the valua- 
tion list in force in any parish, may direct a new valuer 
tion of all or any of the rateable hereditaments in such 
parish, a^d a new valuation list in substitution for such 
valuation list as aforesaid, or a supplemental list in 
substitution for any part thereof or in addition 
thereto, &c. 

Upon appeal by the overseers of the parish of Maldon 
against the supplemental or other valuation Hsts relating 
to the rateable nereditaments for the parish, the sessions 
dismissed the appeal, subject to a case which stated that 
one of the inhabitants of the parish had erected upon 
land belonging to him five houses, and that the overseers 
of the parish returned a supplemental valuation list to 
the awesament committee of the union to which the 



parish belonged, in which list no mention was made of 
these houses. At the time when the list was returned, 
the houses were completely finished and ready for 
occupation, but had never been let or occupied. The 
, assessment committee altered the list by inserting in 
it the five unoccupied houses, and thereby raised the 
rateable value of the parish by the sum of 425/. The 
question for the Court was whether this alteration was 
nght. 

JBwh Cooper {Edward Clarke with him) for the 
appellants; and 

ISeld {TJiesiyer with hi9i)for the respondents. 

The CovBX (Lush, J., HAirifEN, J., and Hatbs, J.) 
held that the case was not distinguishable fi'om Begins 
V. ITammersfnithf 33 Law Times, 183, a decision upon 
the County Hate Act. ' Hfiteable hereditaments ' must 
include property in its nature liable to be rated, whether 
actually occupied or not. 

Juclgmentfor the respondents. 



Queen' t Benck f ^ALKBR v. ThE LoRD MaTOB AND 
aT :i oq "I COMMOKALTY AFTD CitlZEWS OP THE 

ApriUO. j City OP LoNDOir. 

Writ of Restitution — Cofividion for Felony — CUy of 
London — Jttn'sdidion of Court of Queen^s Bench — 24 
^ 26 Vict. c. 96, 8. 100. 

Rule calling upon the Lord Mayor and commonalty 
and citizens of the city of London to show cause why a 
writ of restitution should not issue to restore to John 
Walker certain moneys amounting to 270/., the proceeds 
of the sale of certain goods stolen from the said John 
Walker between the night of Saturday, February 4, 
and the morning of Monday, Pebruary 6, 1865. 

It appeared from the affidavits that between the above 
mentioned dates the shop of John Walker had been 
burglariously entered and i^ large quantity of watches, 
sovereigns, and bank-notes stolen therefrom* Subse- 
quently certain persons were convicted of the burglary, 
and it was stated that the sum for which restitution was 
now sought, and which was found in the house where 
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BVLch penons lived^ was the proceeds of the sale of the 
stolen property. The 270/., after the conviction, came 
into the possession of the authorities of the city of 
London, and they declined to ffiye it up to John Walker, 
claims being made upon them by other persons in respect 
of it. 

MetiUh and Archibald showed cause against the rule, 
contending that this Court had no jurisdiction to make 
the order. Under the common law it was necessary to 
brinj^ an appeal of robbery before the goods could be 
obtamed. That necessity was removed by 21 Hen. VIU. 
c. 11, which gave power to justices of ^ol delivery, as 
other justices, to award writs of restitution. Sinular 
nower was given by 7 & 8 Geo. IV. c. 29, s. 57, and by 
24 & 26 Vict c 96, s. 100, but no such power was given 
to the Court of Queen's Bench. 

The Solicitor-Oeneral (Sir J, D, Coleridge) and Cramp" 
ton HvUon supported the rule. 

Per Curiam (Mblloe, J., Lush, J., and Haitnen, J.). 
— At common law, where there had been an. appeal of 
robbery, this Court had power to award a writ or resti- 
tution j but such appeals were abolished by 69 Geo. III. 
c, 46. There is no proceeding before the Court in this 
matter, nor is any power given by the statutes except to 
the Court before which the offender is tried. There is, 
therefore, no jurisdiction to make the order which is 
asked for. 

Bude diecharged. 

Queen's Bench. 



May 1. * } ^^^^^™»oi^ ^' Rboina. 



Central Criminal Court-^uritdicUon — Judge of the City 
Small Debts Court^Several Courts Siitmg at the Same 
Time. 

This was a writ of error by which three questions 
were raised. First, whether, under the Central Criminal 
Court Act, 4 & 6 Wm. IV. c. 96, it was necessary that 
the same two judges should sit throughout the trial of 
persons indicted and tried at the Central Criminal 
Court Secondly, whether more than one Court could 
lawfully sit at the same time. Thirdly, whether the 
judge of the City Small Debts Court haa jurisdiction to 
sit as a judge for the trial of prisoners. 

Melltsh (Gibbons with him) argued for the defendant 

The SoHcitor- General (Sir J. D. Coleridge), Poland 
and Archibald with him, argued for the Crown. 

Per Ctiriam (CocKBUBN, C.J., Mellob. J., Lush, J., 
and Hatss. J.^ — ^Upon the second and third points 
there must oe judgment for the Crown, but on the first 
point we will take time to consider. 

Judgment accordingly. 



> Reoiha v. Sib Tbavxbs Twiss. 



Queens Bench, 
Mays. 

Burial Ground— FacuUy to Disturb Consecrated Earth — 
Prohibition. 

Rule for a prohibition to restrain the judge of the 
Consistory Court of London from granting a faculty 
authorising the erection of buildings on a burial ground. 
The burial ground was consecrated in 1778. In 1866 an 
order in council was made under 16 & 16 Vict. c. 86, 
that burials in this ground should be discontinued, and 
it was admitted that no burials had taken place there for 
a period of forty years. The guardians of the parish 
having erected buildings forming part of the worknouse 
on the ground in question, petitioned the Consistory 



Court for a faculty authorising the desecration of the 
soil. The buildings so erected included a chapel. 

Barnard, G. Tayler, and B. A. Pritchard showed 
cause. 

The Solicitor- General (Sir J. D. Coleridge) in support 
of the rule. 

The CoTTBT (Cockbubk, C.J., Hahitew, J., and 
Hatbs, J.) discharged the rule. The Coubt desired 
fully to recognise the principle that ground once conse- 
crated for burial or other sacred purposes could only be 
applied to secular purposes by Act of Parliament It 
could not be said, however, that the Ecclesiastical Court 
was utterly without jurisdiction, as the petition asked 
that the erection of the chapel might be authorised. It 
appeared also that the applicant was a mere stranger to 
the parish, and was therefore not entitled as of right to 
a prohibition. 

Pule discharged. 

Queen's Bench. \ D^ Bosay v. The Anglo-Italiak 
May 4. J Bakx (Limited). 

Joint'Stoek Company — Winding up — Formation of New 
Company — Dissentient Shareholder — Arbitration — Ac- 
tion — Common Law Procedure Act, 1864 — The Com- 
panies Act, 1862 (26 4- 26 Vict. c. 89) ss. 161, 162. 

Cross demurrers to a declaration and a plea. 

The declaration was upon an award made by an 
umpire appointed by a judge. The declaration alleged 
that the defendant were a banking company incor- 
porated under the Companies Act, 1&2 ; that a resolu- 
tion was passed at a meeting of the company for a 
voluntary vrinding up ; that there had been an appoint- 
ment of liquidators, and a transfer of the business to 
another company ; that the plaintiff was a shareholder, 
and expressed his dissent, pursuant to the provisions of 
section 161 of the said statute, and required the liqui- 
dators to abstain from carrying the resolution into etfect, 
or to purchase the interest held by him in the company, 
at a price to be determined as in the sud statute pro- 
vided. The declaration set out several of the articles of 
association of the company, providing for the settle- 
ment' of differences between tne company and its share- 
holders by arbitration, one arbitrator to be appointed 
by each of the parties, and the two arbitrators to appoint 
an umpire, and in case no umpire was appointed within 
fourteen days after the appointment, an umpire might be 
appointed by the governor of the Bank of England, or 
by a judge under the Common Law Procedure Act, 
1864; that if the arbitrators did not agree, the matter 
was to be referred to the umpire. It was also alleged 
that two arbitrators were appointed, that they did not 
appoint an umpire, that an application was made to a 
juage, who thereupon appointed an umpire, and that the 
umpire awarded that the fine to be paid for the purchase 
of the interest of the plaintiff was 2,100^., wmch sum 
he directed the defendants to pay to the plaintiff, toge- 
ther with costs. Breach, that although all conditions 
were performed, &c., the defendants did not pay, &c. 

The defendants pleaded, 9thly, on equitable grounds, 
that before the meeting, and before the cause of action 
accrued, the plaintift' was the holder of 120 shares, and 
was indebted to the company in 600/. in respect of calls, 
whereby an action had accrued to the company, and the 
shares had become liable to forfeiture. That it was 
agreed between the plaintiff and the defendants, that in 
consideration that the defendants would not press for 
payment of the money so owing, and would not declare 
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the Bhans foxfeited, the plaintiff pxomiaed to consent 
to the nroposal to reoonstitute the twnk^ if dulj autho- 
liaed bj a refldntion of a general meeting; that he 
would vote for, and would not dissent theiefirom, and 
would ezchanffe hia shares for shares in the new com- 
pasj. That tiie defendants did forbear, &c, that the 
defendants were duly authorised by a resolution of a 
general meeting, and the said resolution was passed aa in 
ike declaration alleged. 

Cross demurrers and joinder in demurrer. 

Sole, for the plaintiff, contended that the umpire 
had been properly appointed; that the articles of 
association and the Companies Act, 1862, pointed out the 
course which had been pursued, and tnat the action 
would lie against the defendants. He also contended 
that the plea was bad, inasmuch as it only disclosed 
matter which was the subject of a cross action. 

jH. Matthews (JS. James with him), for the defendants, 
contended that the plea was good, that the declaration 
was bad, on the ground that the umpire had not been 
properly appointed. It must be taken that the appoint- 
ment had oeen made under section 12 of the Common 
Law Procedure Act 1864, and that there was no aver- 
ment that the requirements in that section had been 
performed. Further, the umpire's power was confined to 
ascertaining what was the price for the purchase of the 
interest of the plaintiff, and he had no newer to direct 
that the price or the costs should be jpaid to the plain- 
tiff^ Further, that no action would he at the suit of the 
plaintiff against the company at aU. 

Per Curiam (Lush, J., Haitnsii, J., and Hatbs, J.). 
— ^The plaintiff is entitled to judgment The appoint- 
ment of the umpire is fully authorised by the artiues of 
association. There was power to purchase the interest 
of the plaintiff, who was a dissentient shareholder, and 
the case may be looked upon as the case of a contract 
by^ the company to purchase that interest when ascer- 
tained. It nas been ascertained, and an action is main- 
tainable for the price. The company cannot withdraw 
from the contract. The plea is clearly bad. 

Jttdfffnent/ar the plaintiff. 



i YoTOTG V. Attsten. 



Common Pleas, \ 

April 29. J 
Pleading— Bill of Exehange^PUa of Contemporaneous 
Agreement. 

The declaration was by the payee against the ac- 
ceptor of a bill of exchange; the plea in substance 
alleged that the bill was accepted, deliyered, and re- 
ceived on the a^ement and condition, that if at 
maturity a certam event had not happened the bill 
should oe renewed ; to this there was a demurrer, and 
the question resolved itself into whether or not it was 
necessary to allege that the agreement was in writing. 

FSnlag for the plaintiff. 

M*Kdlar for the defendant. 

The ConiT held that ' agreement ' must be taken to 
mean a valid one, and therefore in writing. 



^ MOBBia V. BXTHSLL. 



Common Pleas. 

April 30. 

Practice — Interrogatories — Evidence of Authority to 
Accept Bills. 

Action by the indorsee against the acceptor of a bill 
of exchange. The defendant having obtamed leave to 
defend on an affidavit denying that the acceptance was 
in his handwriting or signed by his authority, application 



was made by the plaintiff to MABxnr, 6., at Chamben^ 
for leave to administer interrogatories to the defendant 
That learned judge allowed interrogatories as to whether 
the acceptance in question was the defendants, or made 
by his authority, out he refused interrogatories as to 
whether on a prior occasion a bill discounted by the 
plaintiff, and of which he was indorsee, was not accepted 
m the defendant's name by the same person^ and m a 
similar handwriting to that which was the subject of the 
action, and whether that prior acceptance had not been 
paid bv the defendant's buikers witn his sanction. 

Mou now moved to vary the judge*s order by bavins 
permission to administer the interrogatories which had 
been disallowed, and the motion was made on the ground 
that the answer to these interrogatories might be some 
evidence of an authority fix)m uie defendimt to accept 
the bill sued on in his (the defendant's^ name. « 

Eeauno, J. and Bbbtt, J. refused tne application, as 
no foundation had been laid for supposing that the de- 
fendant had held out that the person who had accepted 
the bill in his name was his agent for that puipose. 



'} 



MOBTIXEB V. BbOADWITBB. 



Common Pleas, ^ 

May 8. 
Marine Jkturance~-Policy on PrMs loithout Benefit^ of 
Salvage— Id Geo. 11. c. 87. 

This was an action against an underwriter on a valued 
policy on the profits upon a cargo of timber per ship 
Lizzie Jones from Queoeo to Newry, 'warranted free 
from average, being against total loss only, and without 
benefit of nlvage, and in the event of the non-arrival of 
the ahip at her home port such non-arrival to be treated 
as a total loas.' The case came before the Court upon a 
special case, in which it was stated that the plaintiff, the 
insurer, had an interest in the profits insurod, and the 
question was whether, notwithstanding this, the policy 
was within 19 Geo. II. c 87, s. 1, and therefore void, by 
reason of its being without benefit of salvage to the 
assurer. 

Bgrth for plaintiff. 

C. Bussell for defendant 

The CouBT held that the policy was within that Act, 
and that the case was concluded bv, and un distinguish- 
able from, that of De Maitos v. iforth (87 Law J. Rep. 
Exch. 116 ; s.c. Law J. Rep. 3 Exch. 186). The policy 
was therefore void. 

Judgment for defendami. 



> Jbiqikb v. Smite. 



Common Pleas. 

April 80. 
Sale of Goods— Transfer and Vesting of Property. 

The question in this case (which was an action for 
goods bargained and sold) was whether the property in 
certain hops had passed to the purchaser, so as to enable 
the seller to sue tor the price of them. The defendant 
agreed verbally at a market to purchase of the plaintiff, 
amongst other hops, two pockets of Thorpe's, according 
to sample, and at tne price of so much per cwt The 
plaintiff informed the defendant the hops were at a 
warehouse in London, which he named; and it was 
further agreed that they were to remain there until the 
defendant wanted them, when they were to be delivered 
to the defendant free of expense, and as if they were at 
the market The plaintiff^had, in fact, tiiree pockets of 
Thorpe's hops at that warehouse, and soon after the sale 
he directed the warehouseman to set aside two of such 
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pockets^ and to put cards on them -with the defendant's 
name^ and to keep them until further orders. This was 
done accordingly, but no alteration was made in the ware- 
houseman's book, and the defendant was not informed 
of what had been done until an inroice was fient, when 
he refused to take the hops or pa^ for them. Under 
these circumstances, Brett^ J., having directed a verdict 
for the defendant, the question whether the property 
had passed came before the Court upon a rule nt^i to 
enter a verdict, with power to the Court to draw infer- 
ences of fact. 

Cole showed cause. 

Morgian lAjoyd supported the rule. 

The Court (Keatifo, J., and Brbtt, J.) now held 
that they could not draw the inference &om the above 
facts, that the defendant had made the plaintiff his agent 
for the complete selection of the two pockets, and doing 
what was required before the property would pass — 
namely, as to weighing the hops and ascertaining that 
they corresponded with the sample, and therefore, as no 
property passed by the contract, 

The nde was discharged. 



•Tattktoit Elbottok. 



Common Pleas, \ 
May 4. J 

Election Petition — Finality of Decision, 

H. James petitioned against the return of Seijeant 
Cox as member for Taunton, and clumed the seat The 
petition came on for triaL H. James, when called as 
witness, was cross-examined to show that he had been 
guilly of briberv ; tiiie judge was addressed on the point, 
and the judge decided that Serjeant Cox was not duly 
elected, and H. James was. The judge certified on 
March 5} the alteration, by erasing Serjeant Cox's name, 
ftc, was made on March 9, and a petition was filed 
against the return of H. James on March 29. The Court 
was asked to take the petition off the file or stay pro- 
ceedings on the ground that the question had been de- 
cided finally and could not be reopened. 

Manisty and Cohen for the petitioners. 

Mellish, Gifard, and GriffUs for H. James. 

The Court decided that the matter had been finally 
adjudicated on, and stayed proceedings. 



Common Pleas, "I CoLLnrs v. The Middle Level 
May 3. j Commissioners. 

Negligence — Damage — Proximate Cause. 
The defendants, under their Act for the drainage and 
navigation of the Middle Level of the fens, had con- 
structed a cut, consisting of a broad embanked channel, 
which was above the level of the adjacent lands, ana 
imder this cut there was a small culvert, the property 
of the defendants, for the purpose of draining the lands 
on the east side of the cut inta the luids on {he west 
side, and which culvert the defendants were, by their 
Act, to keep open for the benefit of the owners of the 
lands on tne east side. Owing to the defendants' 
negligence, the cut burst on the western side, and the 
waters of a tidal river flowed into the western lands, 
and ultimately ascended the culvert into the lands on 
the eastern side. The plaintiff, who was the owner of 
some of these lands on the eastern side, closed the 
culvert J but as this was thouffht by the owners of the 
lands on the west to be injurious to their lands, they 
caused the culvert to be opened again, and the result of 
this was to damage the plaintiff's land bv the inunda- 
tion. The question, which came before the Court upon 



a special ease, was whether such damage was the Batttfal 
consequence of the defendants' negligence, or whether, 
as the defendants contended, the proximate cause of the 
damage was not the wiongfel act of the owilers of the 
lands on the west in opening the culvert after the plain- 
tiff had stojmed it up. 

Ketme (Meretoether with him) for the plaintiff. 

MelU^ {O'MdUey and Seathcote with him) for the 
defendants. 

The Court (Moktagub Smith, J. and Brett, J.) 
held that the proximate cause of the damage was 
the defendants' n^ligence, and that it mattered not 
that the consequences of such negligence had been 
stopped for a time by the works of tne plaintiff, and 
that there had been afterwards a wrongftu act by the 
owners of the lands on the west in preventing the 
plaintiff from escaping the natural result of t^e defend- 
ants' negligence* 

Judgment for thephmtiffi 

^"^M^ f ^' } ^^^^ ^- ROBERIBOK. 

Arbitration — Mistake. 

On a reference to one of the masters it was admitted 
on all hands that at all events a certain sum was due to 
the plaintiff. The master by mistake awarded that 
nothmg was due ; both parties agreed it was a mistake, 
and the master also told the Court it was so. The 
defendant, however, opposed the matter being 8«it back 
to the arbitrator. 

Marriott for the plaintiff. 

WilHs for the defendant. 

The Court held that there being clearly a mere mis- 
take the matter should go back. 

^^^^•}ceat™». Smith. 

Costs — Recovery of Sum not exceeding 10/. in Adionfor 

Slander— SO * 81 Vict, c. 142, s. bSherifs Power 

to Certify. 

This was an action for slander, the words complained 
of imputing dishonesty. It was tried before the sheriff, 
and tne plaintiff recovered 6/. The sheriff was of 
opinion that the plaintiff was entitled to his costa, but 
thought that he had no power to certify under 80 & 31 
Yict. c 142, s. 5, which enacts that, in an action of tort 
in a superior Court, in which the plaintiff recovers a 
sum not exceeding 10/., he shall not be entitled to costs, 
' unless the judge certify on the record that there was 
sufficient reason for bringing such action in such superior 
Court, or unless the Court, or a judge at Chambers, 
'^all. by rule or order, allow such costs.' 

Alter an unsuccessful application at Chambers, the 
plaintiff obtained a rule nisi for his costs, against which 

Francis showed cause. He took a preliminary objec- 
tion that the nature of the action not having been dis^ 
closed on affidavit, the Court could not assume that the 
action was one of slander. This objection was over- 
ruled, the Court being of opinion that all records of the 
Court were constructively before the Court 

Anderson supported the rule, citing Gray v. West, 88 
Law J. Rep. Q.B., 78, and urging that, as no action for 
slander could be brought in the County Court, the above- 
mentioned section did not sppjy to actions for slander. 

The Court (Kelly, C.B., Bramwell, B.. Pioott, B., 
and Cleasrt, B.) held that section 5 applied to actions 
for slander, that the sheriff could have certified under it, 
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and that, conaidering^ the drcumatancea of the 
concurred with him in hia opinion that the plaintiff waa 
entitled to hia costs ; but they declined to say that in 
every action of dander the plaintiff waa entitled to his 
costs (so far as regarded the effect of l^e County Court 
Acts) as a matter of riffht, because the action could not 
have been brought in the County Court 

^tUe absolute. 



Sjxh^qua-. 1 -^j^ucra V. CoBT AWD Akothbr. 

Practice — Cause Shown against Rule to Set Aside 
NontuU, 

This waa an action for demurrage by a shipowner 
against charterers under a charter party. 

Kelly, C.R; before whom the case was tried at 
Guildhall; directed a nonauit^ but he took the verdict 
of the jury on one iaaue of fac% which yerdict waa in 



the plaintiff's favour, and he ^ave the plaintiff leave to 
move to set aside the nonsuit and enter a verdict for 
him. A rule nUi having been obtained for that pur- 
pose, 

Joseph Brown (HoU with him) showed cause, and 
urged inter aUa tnat the finding of the jury upon the 
issue left to them waa against the weight of evidence. 

F. Af, White (Prentice with him), m support of the 
rule, contended that this question could not be dis- 
cussed. The defendant should have moved, within the 
first four days of term, for a cross rule to set aside the 
finding of the jury as against the weight of evidence, 
in the event of the plaintiff's rule to set aside the non- 
suit being made absolute. 

It waa stated that no authority existed upon this 
point of practice. 

The CouBT held that the defendants were entitled to 
raise the question on showing cause against the^plain- 
tiff's rule. 



Coram Kelly, C.B., KsAUira, J., Litbh, J., Bbbit, J., and Cleasbt, B. 



■] 



RseiHA V. Lttklet. 



Crown Case Reserved, 
Mayl. 

Bigamy — Presumption of Duration of lAfe, 

Case reserved by Lush, J. 

The prisoner was convicted of bigamy in marrying 
with Captain Lumley on July 9, 1847, her former hus- 
band, one Victor, being alive. The prisoner married 
Victor in Jersey in 1836, and lived with him in England 
till the middle of the year 1843, when they separated, 
and nothing more was heard of Victor. His Lobdshif 
withdrew the question of Victor's being alive at the time 



of the second marriage, and directed them, as a matter 
of law, that in the abaence of any proof of his death at 
the time of the second marriage, he must be presumed 
to be alive. 

Keane {CoUins with him) for the prisoner. 

Oijfard (Besley and Qough with him) for the prose- 
cution. 

The CouBT held that there was no presumption of 
law as to the duration of human life, and that the ques- 
tion as to Victor's life or death ought to have been left 
to the jury, and therefore quashed the conviction. 

Conviction quashed. 



IPrnbatje anb SJalrimouicil Causts* 



^"^^ I ■'n <^ Ooods of G. Casmobb. 

Will^Attestation Clause-^Signature of Deceased, 

G. Casmore, stationer^ late of Yardley Street, Clerken- 
well, deceased^ made his will on April 16, 1864. He 
told the attestmg witnesses, who happened to be in the 
house at the time, that he wished to make hia will, in 
order to secure his property to his wife. He thereupon 
went and brought from his shop a printed form of a will, 
and filled up the blanks in their presence. After he had 
written his name in the testimonium clause, he requested 
the witnesses to sign theirs, which they did, and shortly 



afterwards, they being still present, he wrote his own 
name below their signatures. The deceased knew what 
was requisite to make a valid will, and the witnesses 
believed that he intended the signature in the attestation 
clause to be his signature to his will, and that the sub- 
sequent addition of his name to the instrument was for 
greater security. 

Dr, Spinks moved for probate to the wife as execu- 
trix. 

Lord Penzance considered the case as substantially 
the same as In the Goods of John Walker (2 Sw. & Tr. 
354), and granted probate. 
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Dioorce and 1 
Matrimonial Causes, > Ross v. Boss. 
April 24. J 

FMionfor Judicial 8tpar<xUon — Deed to Live Separate — 
Connivance and Consent. 

This was a petition by the wife for judicial separation, 
by reason of the husband's adultery. The respondent 
pleaded conniTance. 

Some years after the marriage difierences arose between 
them in consequence of the respondent's intimacy with 
a woman of the name of Maria Smith, who had oeen a 
servant in the house. They ultimately agreed to sepa- 
rate, and with that view executed a deed on October 26, 
1866. By it the respondent agreed that the petitioner 
mifi^ht live separate and apart as a feme eok^ and the 
petitioner on her part promised and agreed that the 
respondent should not be called upon to pay any of her 
debts so loDg as he made to her the stipulated aUowance 
of 22;. per quarter. The deed simply recited that the 
reasons for the separation were 'unhappy differences' 
which had arisen between them, and it contained no 
reference as to the manner in which the respondent 
should live after the separation. 

As a matter of fact, he was then living, and continued 
to Uve, with the woman Smith. The attorney who pre- 
pared the deed told Mrs. Koss in the course of the nego- 
tiations that her husband proposed to continue the inti- 
macy. The petitioner did not forbid it, though she 
appeared shocked at it, and when the deed was executed 
witness understood that the respondent was to live with 
Maria Smith. He admitted, however, that the peti- 
tioner and respondent ananged the terms of the separa- 



iion in a private room, and that nothing was said when 
the deed was signed. On the other hand, their daughter, 
who was present, deposed that her mother repeatedly 
declared she would never consent to the respondent 
living with Maria Smith, that she repeated this deter- 
mination to him the morning the deed was signed, and 
that he assured her he had no intention of continuing 
the intimacy. The vritness further deposed that untu 
after the separation her mother had no certain know- 
ledge of the respondent's cohabitation with Maria 
Smith, and that ne frequently denied it when taxed 
with it by her. 

Dr. Spmks (Pritchard with him) for the petitioner. 

Dr, Deane {Bayford with him) for the respondent, 
contended that the execution of the deed of separation 
under the circumstances established connivance. 

Lord Penzaitce held that it was the duty of the 
Court, in the interest of justice, to investigate the cir- 
cumstances under which the deed was signed, and that, 
on that investigation, the evidence showed that the peti- 
tioner in no respect connived at her husband's adulteiy. 
If, indeed, as the condition of getting an allowance, she 
had consented to her husband continuing his intercourse 
with Maria Smith, that would have been connivance, 
even though the consent was extorted from her by reason 
of her destitution, unless the pressure amounted to that 
degree of foi^ce which would vitiate any agreement. She 
might be unwilling to consent to a continuance of the 
intimacy, but if she withdrew her unwillingness in order 
to get the allowance, then she would have been guilty 
of connivance. She had not done so, and was entitled 
to a decree. 



)i^ €jmxi 0f ^jtrmtrallg. 



April 17, 27. J- AM MALl-lyo. 

Damage — Lie alibi pendens. 

This was a cause of damage, in the sum of 700/., on 
behalf of the owners of the Norwe^an brig Helmich, 
against the Austrian ship Mali-Ivo, m respect of a col- 
lision which occurred between the two vessels in the 
Bosphorus on December 12, 1866. 

I%\ Deane and E. C. Clarkson appeared for the 
Helmich, and 

BibU and Pritchard for the Mali-Ivo. 

On the morning of December 12, 1866, the Helmich, 
according to the case on her behalf, was off Karah 
Point in the Bosphorus, bound for Falmouth, and 
had put about to go on the port tack, when, the 
wind naving dropped, she did not come round, and lay 
becalmed and out of command. The Mali-Ivo was 
then two miles distant, in tow of a steam-tug and 
approaching her. The tug passed clear, but the Mali- 
Ivo, without altering her course, with her starboard 
bow struck the Helmich 's stem. The owners of the 
Helmich shortly afterwards instituted a suit in the 
Austrian Consular Court at Constantinople, and^ after 
certain proceedings there^ arrested the Mali-Ivo in the 
Admiralty Court for the same cause of action. 

On behalf of the defendants it was contended that the 
pxoceedings at Constantinople were still pending, and 



that, therefore, this suit ought not to have been insti- 
tuted here. Whenever there is lis alibi pendens this 
Court has a discretion whether it will also entertain the 
suit, and will exercise that discretion whether the pro- 
ceedings are in rem or m personam. In this case the 
plaintiff could have had complete indemnity by the suit 
abroad, and in that suit many witnesses on both sides 
had been examined who were not accessible now, and 
therefore, the Court, in the exercise of its discretion, 
ought to dismiss the suit. Upon the facts it was clear 
that the Helmich improperly went before the bows of 
the Mali-Ivo, and so caused the collision. 

Sir R. J. PHnxniORE. — It had been argued by 
counsel that the Court would not be anxious to enter- 
tain such a suit, but it had not been contended that the 
Court had not jurisdiction. It was well known that 
the jurisdiction of the High Court of Admiralty ex- 
tended to all cases of collision happening within the ebb 
and flow of the tide. It is unnecessary in this case to 
consider whether or not the Court has a discretion to 
entertain such a suit when a suit in respect of the same 
subject-matter is pending elsewhere in which, the 
parties could obtain full and substantial relief, for the 
facts showed that the proceedings before the Austrian 
Consular Court had been abandoned. Upon the merits 
His Lordship was of opinion that the Mali-Ivo was alone 
to blame, and decreed accordingly. 
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Vendor and Pwchasen^—PaymeiU of Burchase Money 
before BeHoery of Foesession, 

The applicant in this case had purchased an estate 
which had been sold under a decree of the Court. By 
the conditions of sale the purchase money was to be 
paid on August 6, 1867, when the purchaser was to be 
let into possession. The purchase money was duly paid 
into Court on the day named, but, through the miscon- 
duct of the plaintiff, who was in possession of the estate 
and had the conduct of the sale, the purchaser could not 
obtain possession until July 22, 1868, when he was put 

TOL. IT. 



into possession by the sheriff acting under a writ of 
assistance. The property had during the time the plain- 
tiff had been improperly in possession, as aforesaid, sus- 
tained damage tnrough neglect, and the purchaser had 
also paid certain arrears of tithes. He now sought by 
a summons to have repaid to him out of the purchase 
money the sum of 77/. 2s. lOd. for rent for the period 
during which the plaintiff had improperly kept him out 
of possession of the property, and for damage thereto, 
and for the costs of oDtaining possession thereof, and for 
the arrears of tithes. The plamtiff had become bankrupt 
since the sale, and did not appear on the summons. 

Mr. Cookson for the applicant. 

Mr, RowcUffe for the defendant, who was a trustee. 
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Lord RoMiLLY, M.R., said that the applicant was en- 
titled to what be asked by his summons, and that, if the 
parties could not agree as to the damages, he would 
direct an inquiry as to the amount The costs of the 
applicant to come out of the purchase money, and those 
ot the defendant to be costs in the cause. 



LoBB R^^^i M-^- } NzAVB V. Clarke. 

Motigage — Penalty — Conditional CoiUraet, 

This was a creditors' suit instituted by the executors 
of a mortgagee, and the question was whether their 
mortgage debt was to be taken to be 5,000/. or 4,0001. 
The plaintiffs* testatrix advanced the sum of 6,000Z. 
on a mortgage of real estate. The mortgage deed 
contained a proviso that the money should remain 
on the security during the life of the mortga-jee; 
that' the mortgagor should pay interest at the rate 
of 61. per cent, per annum ; and that if the interest 
was paid within twenty-one days of the same from time 
to time becoming due, and i^ the mortgagor should 
within six months after the death of the mortgagee pay 
to her representatives t^e sum of 4,000/., the mortgagor 
should be entitled to a reconveyance of the mortgaged 
property and a release from all further claims in respect 
of the 6,000/. J but if the above conditions were not ob- 
served by the mortgagor, the mortgagee's representatives 
were not to be precluded from requiring payment of 
the 6,000/., which was the sum in that event to be pay- 
able. The 4,000/. was not paid within six months after 
the death of the mortgagee, and her executors now 
sought to enforce payment of the 6,000/. 

Mr. C. J. Shebbeare (Mr, Jeuel with him) for the 
plaintiffs. 

Mr. Osborne Morgan for the defendants. 

Lord RoMiiXT, M.R., said that the plaintiffs were 
entitled to the 6,000/. That was the amoimt ori- 
ginally advanced. The agreement was that if interest 
at the rate of 6/. per cent, per annum should be 
regularly j^aid within a certain time after its becoming 
due, and if 4,000/. should be paid within six months 
after the death of the mortgagee, the debt should be 
4,000/. But if those conditions were not comnlied with, 
the mortgagee or her representatives were to oe entitled 
to claim 6,Q00L The conditions had been violated, and 
the property was, therefore, charged with 6,000/. 

Malivs, V.C. \Li re South-Eastebk op Pobtuoal 
May 8. J Railway Company (Limiibd). 

Company — Windmg-vp — Companies Actj 1862, m. 96, 
^^—Power of Liquidator — Sanction of Court, 

This was a motion on behalf of certain creditors to 
varjr an order made by His HoirouB on April 26, imder 
section 96 of the Winding-up Act^ whereby the official 
Uquidator of the company was invested with authority 
to exercise, without the sanction of the Courty all the 
powers conferred by section 95; the contention being 
that a compromise, which the liquidator was purposing 
to effect in respect of a daim against the Portuguese 
Government (and which, it was alleged, would pre- 
judice some of the creditors), was ultra mres, and ought 
not to be effected without the special sanction of the 
Court 

Mr. Cotton, Mr, Botoclif/e, Mr. Glasae, and Mr, Hig^ 
ginSf for creditors, in support of the motion. 



Mr, C. HaUy for the liquidator, insisted that the order 
was correct, and that the intended compromise was not 
only beneficial to all parties interested in the distribu- 
tion of the assets, but was properly within the discretion 
of the liquidator, as contemplated* by the 96th clause. 

Mr. J, Pearson, Mr. Fry, Mr. Wickens, Mr. Town- 
send, and Mr, Kekewich, for .other creditors, bondholdersy 
&c., supported the order. 

Malivs, V.C, referring to the circumstances under 
which the order had been made, had no doubt as to its 
expediency, and held that the intended compromise was 
within the scope of the powers authorisea by section 
96, as explained^by reference to the 95th. The liquidators 
under the order as it stood had power ' to execute and do 
all such things as might be necessary for the winding-up. 
His Honour did not consider that these general terms 
were limited by section 160. Being of opinion that the 
liquidator was acting within the powers conferred upon 
him by the order, and that the order was properly made, 
he should dismiss the present motion with costa 



James, V.C. IDatjw v. The City op Londoh 
April 22, May 6. J Brbwbby Company (Limited). 

Mortgage^Aliemating Priorities — Mortgage of Pubiic 
House to JBrewer&^Seoond Hortgage to DiMkr9 — 
Custom of Trade, 

George Smith, the lessee of the Green Dragon public- 
house, Fore Street, Cripplegate, in the city of LondoD, 
on March 26, 1868, deposited his lease of the public- 
house and other premises, by way of mortgage, with a 
firm of brewers, who were succeeded by 3ie above- 
named company, to secure to them and their suocessora 
a debt of 202/., and any further sum in which he might 
become indebted to them up to 600/., there being a 
custom of the trade between blowers and publicans that 
the publican should give to his brewers such a deposit 
as a security for the payments for beer supplied and 
advances made to him by the brewers. On July 11, 
1865, George Smith made a second equitable mortgage 
of the same premises by a memorandum as a security 
for a debt of 120/. then due to the plaintiffs, a firm 
of distillers, and all other sums in which he might 
thereafter become indebted to the plfdntiffs or their 
successors for ^oods supplied or moneys advanced to him 
by the plaintiffs. On the same July 11 the plaintifb 
gave the Brewery Company notice of their equitable 
mortgage. In November 1867 George Smith, with the 
consent of the Brewery Company and the plauntifis, con- 
tracted to sell the public-house and other mortgaged 
premises to one Jackson. The Brewery Company, not- 
withstanding the notice given to them by the plidntiffs^ 
claimed to have a first charge on the premises and the 
purchase money for the sum of dOO/., a large part of 
which they alleged to be due to them for goo£ suppli^ 
to George Smith after their notice of the plaintiffs' 
mortgage, setting up a custom of the trade that the secu- 
rity given by the publican to the brewer was always a 
first charge on the mortgaged premises, and was unaf- 
fected as to further advances by the second charge usufdly 
given to the distillers. The plaintiffs filed thu bill for 
the purpose of postponing to their own claims those of 
the brewery Company, in respect of such part of theii 
debt as was incurred subsequent to the plaintifib' notice. 

Mr. Amphlett and Mr. A. O, Mafien were for tiia 
plaintiffs. 

Mr. JCflfw and Mr.^ D, Sturges for the defendants, the^ 
B;ewery Company. ' ^ 
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Mr. E. James and Ifr. W, Pearson for other de- 
fendants. 

JakeS; V.C, said tbat^ even if such a custom of 
trade as the defendants set np had been proved, he 
should be slow to give effect to it so as to alter interests 
in land which, by rule ot law, could only be affected by 
some writing. But the custom had not been at all 
made out to his satisfaction, and the plaintiffs were 
entitled to a decree adjusting their priorities with the 
defendants' in the order their respective supplies were 
delivered to Smith. 



MaLINS, V.C. 1 OVXJ&^J), GUBNIT & Co, 

April 21, 22, 28. j e, Gtonbx. 

Demurrer — Bill hf Company against Directors — Alleged 
* Breatih of Trust. 

This was a bill by the above company against the 
surviving directors of the company and the repre- 
sentatives of Mr. Gibbs, a deceased director, seeking to 
make them liable for misfeasance and breach of trust 
in having purchased the business of the old firm of 
Overend & Gumey, with knowledge of its actual in- 
solvency at the time of purchase ; and further charging 
them with neglect in omitting to enforce the guarantee 
of the old firm by taking sufficient security to make 



ffood any deficiency in the assets and cover all liabi- 
Uties. 

A general demurrer was put in on behalf of Mr. 
Gibbs representatives, on the ground that it was not 
competent for the company to sue its own directors; 
that the alleged misfeasance being in the nature of a 
common tort, their remedy was by action at law ; and 
that the proceedings, if rifi^htly taken in this Court^ 
should have been not by bill but upon summons under 
the Companies Act (see Mercantile Trading Company^ 
Stringer's Case, antS, p. 102). 

A further point was taken, but vtbs not pressed in 
argument, that the ri^ht to relief was gone by effluxion 
of time since Mr. Gibbs' death. 

Mr* Qlasse, Mr. H, M, Jackson, and Mr, McLean 
for the demurrer. 

Mr, Cotton and Mr, Ferrers for the bilL 

Malxns, V.C, held that the company had a right to sue, 
and overruled the demurrer upon the authority of Lord 
Hardwicke's decision in The Charitable Corporation v. 
Sutton, 2 Atkyns, 400, followed by Lord Langdale in The 
Society of Practical Knowledge v. Abhott, 2 Beav. 559. 
Although an application under the summary jurisdiction 
provided by the Companies Act might have been sus- 
tained, a matter involving claims of such magnitude 
was more properly brought on by bill and answer than 
by a sunmuiry process. 



€mxt» ai Common JPato, 



**'*£y1r*' } SWB^ "• A8HI0K. 

Negligent Driving —Master and Servant — Driver going on 
a Journey without his Master's Leave, 

This was an action to recover compensation for injuries 
sustained by the negligence of the defendant's servants. 

It appeared on the triad that the defendant's van had 
been taken out on the* morning of the day of the acci- 
dent by some servants of the defendant, for the purpose 
of delivering hampers and bottles at Blackheath and the 
neighbourhood. The premises of the defendant were at 
Vine Street, near the Minories ; and on crossing London 
Bridge after completing their rounds in the afternoon, 
the servants of the defendant, instead of returning to 
Vine Street with the empty return bottles and hampers, 
drove up the City Road to bring back a cask for a fnena 
of their own, and not at all in the defendant's business. 
The plaintiff was run ov^ in the City Road, when the 
van waa more than two miles out of its way, by 
the negligence of the driver. The jury assessed the 
damages at 80^, and Hannen, J. directed the verdict to 
be entered for the defendant, leave being reserved to the 

Elaintiff to move to enter it for him, if the Court should 
e of opinion that the defendant was, under the circum- 
stances, liable for the accident A rule having been ob- 
tained accordingly, 
Prentice and A. L. Smith showed cause, and 
Digby Seymour and Finlay supported it 



The OotmT (CocacBmur, C.J., Mbllor, J., Lush, J., 
and HAiTNBir, X) dbchai^ed the rule. If the driver in 
the course of his business had made a slight deviation 
lor some object of his own, the question as to whether 
the master would be liable for any negligence during 
t^is deviation would be one of degree. But in the 
present case the driver had started upon an entirely 
mdependent journey, for a purpose which had nothing 
to dovTith his master's business, and the defendant could 
not be made liable. 

Rvle discharged. 

^^"^j^tT^' } ^i«^A«t V- Baily. 
Sheriff— Escape^Deed under Section 192 of the Bank- 
ruptcy Act, 1861. 

Declaration against the defendant, as sheriff of Kent, 
for allowing one Brassington to escape. The declaration 
stated that the plaintiff obtained judgment agamst Bras- 
sington on December 11, 1866, and sued out the ca, sa, 
directed to the defendant upon the 14th of the same 
month. Pleas — first, not guilty; secondly, that after the 
defendant had taken Brassington into custody in execu- 
tion of the writ, he produced a certificate of the re^s- 
tration of a deed within the meaning of section 198 of 
the Bankruptcy Act 1861, and the defendant thereu{)on 
discharged him from custody. Replication — first, ioining 
issue on the pleas ; secondly, to the>8econd pl^a, that the 
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plaintifF'8 cause of action against Brassington in respect 
of which the judgrment was recovered, first arose and 
accrued to the plalntiif after the making and after the 
registration of. the deed, and that the plaintiff was not 
a creditor of Brassington in respect of these causes of 
action when the deed was made, nor until after the 
certificate was granted, and the plaintiff was not amongst 
the creditors referred to or intended to he bound by tne 
deed. Rejoinder taking issue on this replication. There 
was also a demurrer to the second replication, but upon 
argument the Court held this replication good: see 
IHgnam v. Baily, 37 Law J. Rep. Q. B. 71. 

At the trial of the issues of fact it api)eared that the 
action against Brassington was upon a oill of exchange 
accepted by him, and outstanding at the date of the 
deed, which was June 26, 1866. The bill became due 
on July 28^ the writ was issued November 27, judg- 
ment obtamed on December 11, and the defendant 
arrested and discharged on December 15. The jury 
found a verdict for the plaintiff, leave beinj^ reservea 
to the defendant to move to enter a verdict in his 
fiavour. A rule having been obtained, 

Digby Seymour showed cause, and 

JRaymond supported it. 

The Court (Cockburn, C.J., Mkllob, J., Lush, J., 
and Hannen, J.) made the rule absolute. No question 
was raised on the pleadings as to whether the debtor 
had or had not any oppoi-tunity to plead the deed; 
and as it appeared, on the authority of Woods v. De 
MaUoftj 85 Law J. Rep. Exch. 64, that the claim on 
the bill was provable under the deed, the sheriff was 
justified in discharging the debtor, although the date 
of the judgment was subsequent to that of the cer- 
tificate of registration. 

Bule absokUe, 



reasoning appeared to the Court to apply to the count 
for money had and received. The case was, in fact, 
dedded by Youny y. BHiiter, 80 Law J. Rep. Q. B. 163. 

lUue ei>9okUe. 



\ Bbtdobs v. Gabbbit. 



y Ma-rttb p. FbLDMAK. 



Queen^B Bench, \ 
May 7. J 

Money Had and Received — Bights of Assignees m Bank- 
ruptcy — Bankruptcy upon Banki'upt^s own Petition — 
Goods Delivered to Creditor by rVay of Fraudulent 

• IVeference, and Sold before Btmkruptcy, 

Li this case it appeared that one Jackson, in July 
1867, was indebted to several persons, and amongst 
othei-s to the defendant, in a sum of 200/. or 300/. On 
the 26th he ffave to the defendant a biU of sale, which 
comprised suDstantially the whole of his property. The 
defendant immediately afterwards took possession of and 
sold the goods. In October Jackson became bankrupt 
on his own petition, and in November the plaintiff was 
appointed creditors' assignee. A demand was made on 
the defendant for the goods, and an action commenced, 
the declaration containing counts in trover and money 
had and received. The question was whether the 
plaintiff could recover imder these counts, it being 
admitted that the bill of sale was a fraudulent pre- 
ference. A rule to enter the verdict for the defendant 
having been obtained, 

Overend and Forbes showed cause ; and 

Field {Bullen with him) supported the rule. 

The Court (Cockbubn, C.j., Mkllob, J., liUSH, J., 
and Haknbn, J.) made the rule absolute. It was ad- 
mitted that the plaintiff could not recover on the count 
in trover, because the defendant had sold the goods 
before the act of bankruptcy, so that the assignees had 
no opportunity of disafiirmmg the transaction, as their 
righta did not relate back to the conyersion. The same 



Common Pleas. ] 
May 4. j 

Copyholds^Deputy Steward-^Authority to Receive Fines 
on Admitiance, 

Action for fines claimed by the plaintiff as lord of a 
copyhold manor. The defendant had bought some copy- 
hold land, of which the plaintiff was lord and a Mr. 
Mills his steward. Mr. Mills sent a draft admission to 
a Mr. Craig, who was acting as the defendant's soli- 
citor, on the purchase, and in the margin of the admis- 
sion there was a statement of the sum the defendant Lad 
then ' paid to the lord for a fine.' This draft admission 
was returned to Mr. Mills approved of, and shortly after- 
wards Mr. Mills wrote to Mr. Craig, making him deputy 
steward, to take the admission of the defendant, and 
fixing the amount of the fines and fees. Mr. Craig ac- 
cordingly took the defendant's admittance as such 
deputy steward, and shortly afterwards received a 
cheque from the defendant for the amount of the fines 
and fees. The cheoue was a crossed cheque, and wms 
paid by Craig into his own banker's. The cheque was 
duly honoured by the defendant's bankers, on whom it 
had been drawn, but Craig became insolvent, and the 
money was never received by either the plaintiff or Mr. 
Mills. On the trial before Btles, J., at Chelmsford, at 
the Spiing Assizes of 1868, the question was whether 
on the above facts there was evidence to support a plea 
of payment. The jury found a verdict for the de- 
fendant, and a rule nisi having been obtained to enter 
a verdict for the plaintiff for 78/. 15«., the amount 
claimed, 

Denman and Cohen showed cause. 

Garth and Digby supported the rule. 

Cur, adv. vuU. 

BoviLL, C.J^ and Mowtaottb Smith, J., now (May 4) 
held (BrLBfl, J., dissentients) that Craig, though duly 
appointed deputy steward to take the admittance, had 
no authority to receive the fine for the lord in the waj 
in which he received it, and that the rule therefore to 
enter the verdict for the plaintiff should be made 
absolute. 

Rule (U^solute, 



Htdeb 



Hn^^^ W^. rTHENEWSABUMPETITIOlf 

Common Fleas.] (Appellant) v. HAimToir (R 
[ spowdent). 



May 6. 



ParUament^Reyister of Voters J^Vrui/— 6 Vict, c. 
<.98. 



18, 



This was an election petition which had been turned 
into a special case hj the order of Willbs, J., raising the 
question as to the right of certain voters to be on the re- 
gister who had voted for the respondent at the election last 
November, for the borough;of New Sarum. The objection 
to the voters was that, though their occupation yras 
sufficient to entitle them to be on the register, they had 
not been rated to or paid a rate made on Aug. 26, 1867, 
the same having been compounded for and paid by their 
landlords. The question now was whether, as no obj ac- 
tion had been made to these voters before the revisinr 
barrister, and consequently their names had been retained 
on the register without the express dcpsion of stu^ bar- 
Digitized by VjOOQ IC 



Hit u, 1869.] THE LAW JOUKNAL NOTES OF OASES. 



117 



liater, the register was, by Tirtae of section 08 of 6 Vict 
c. 18, final and conclusive. 

Qiutin (Staveley HiU and ArMbald with him) for the 
appellant. 
MMah {Give with him) for the respondent 
The Court held that section 98 of 6 Vict c. 18 was 
incorporated with the Representation of the People 
Act> 1867, and that the register was final and conclu- 
siye, as the objection to the Toters was one to the 
qualification on which the revising barrister might 
nave decided, and did not come 'within any of the ex- 
ceptions to the register being condusive which are 
mentioned in section 98. 

Petition disniiesed. 



Common Pleae, 
May 6; 6. 



[The Manchestbb Petition. Rotse 
AND Another (Appellants) v. 
[ BiBLET (Respondent). 

Parliament — Incapacity of Member by Reason of Holding 
a Oovemment Contrad- — 22 Geo, III. c, 45-- Contract 
with Secretary of State for India — Executed Contract 
— KoUce of Dealing loitn the Government, 

This was a special case stated for the opinion of the 
Court, as to whether the respondent, who had been 
returned as member of Parliament for the city of Man- 
chester, was incapable of being elected by reason of his 
holding or enjoying, at the time of the election, any 
contract made with anyone on account of the public 
service, contrary to 22 Geo. III., c. 45, s. 1. The facis 
were that the respondent was a member of the firm of 
Charles Macintosh & Co., who had entered into a con- 
tract with the Secretary of State for India in Council 
for goods for the troops in India. The ^oods had been 
sent and accepted, and with the exception of the pay- 
ment, which was not due until January last, the con- 
tract had been completely executed before the election. 
The firm of Macintosh & Co. had also suDpUed the 
Broadmoor Asylum with three dozen india-rubber uten- 
sils, for the price of 7/. II0., under a contract which was 
existing at the time of the election. The Broadmoor 
Asylum had been declared a Criminal Lunatic Asylum 
by an order in Council made under the sig^ manual, 
pursuant to 23 & 24 Vict c. 75, s. 1, but it was admitted 
that neither the firm nor the respondent were aware at 
the time that the asylum was a Oovemment asjlura. 
The question was whether either of these were such 
contracts as fell within the meaning of 22 Geo. III. 
c. 45, s. 1. 

Mam$ty {Brice with him) argued for the appellants. 

MeUieh {(yMaUey and Birley with him) for the re- 
spondent. Cur. adv, mlt. 

May 6. — ^The CotntT now gave judgment for the re- 
spondent. They did not decide whether a contract with 
the Secretary of State for India in Council was a con- 
tract within the meaning of the statute, but they held 
that as the contract in question had been executed before 
the election so far as the respondent was concerned, and 
nothing remained to be performed under it but the pay- 
ment, It was not a contract within the statute. The 
Court also held that knowledge that the contract was a 
contract with the Government was essential to bring tfte 
case within the statute ; and as there was no such know- 
ledge on the part of the respondent in the case of the 
contract with the Broadmoor Asylum, that also was not 
within the statute, and the respondent- therefore was 
entitled to keep his seat 

Pdiium diimiued. 



^^^m^ 7^^' } HbilbbRT and Others v. Nevill. 

Bankruptcy — Fraudulent Preference — Joint Action by 
Assignees with Solvent Partner of Bankrupt, 

This was an action of trover, with a count for money 
had and received, brought by the assignees in bank- 
ruptcy of Still, a bankrupt jointly with one Briggs, who 
had been in partnership with tne bankrupt; and the 
action was brouffht to recover the value of certain billa 
of exchange belonginff to the partnership, which, in 
December, 1866, had been wrongfully indorsed by Still 
in the name of the firm for a private debt of Stiil's to 
the defendant, who had so taken the bills from Still with 
knowledge of the whole transaction, and in fraud of the 
partnership. On March 13, 1867, Still was ai'rested, 
and he was adjudicated bankrupt on April 18 by 
the registrar, pursuant to the Bankruptcy Act of 1861, 
The question was whether the plaintiff or any of them 
were entitled to maintain the action, and it came before 
the Court on a rule nisi to set aside a nonsuit, and 
to enter a verdict for the plaintifis for the amount 
claimed. 

Keane and Barnard showed cause against the rule. 

Butt argued in support of it 

The Coukt held that the assignees had a ri^ht to 
treat the indorsement and handing over of the bills by 
the bankrupt to the defendant as void, or that they then 
became entitled as tenants in common with Briggs to the 
property in the bills, and therefore able to maintain this 
action jointly with him. 

Bute absolute. 



CALLAGHAN V, DOLLIVBN. 



Common Pleas. \ 
May 7. J 
Frien<Uy Society — Beference of Disputes — Appeal, 

This was a case stated by ma^trates under 20 & 21 
Vict c. 43. By the rules the disputes were referred to 
the magistrates. 

Lister for the appellant 

Warton for the respondent 

The CouBT, haying taken time to consider, now oveN 
ruled the decision of Sheb, J., in Watts v. Justices of 
Kent, 35 Law J. Rep. M.C. 100, and held that as 21 & 
22 Vict c. 101 repealed the proviso of 18 & 19 Vict 
c. 63, s. 40; the residue of tne section prevented any 
appeal. 

Appeal dismissed. 

Common Pleas,\'MAKis v. The London Rice Mill 
May 8. J Company. 

Contract^ Construction of ^Breach — Damages. 

This was an action for breach of contract in the 
delivery of certain rice. The contract was for 800 bags 
of rice * in double bags ' as per sample, at so much a 
hundredweight ; the rice was sent in thick, but not in 
double bags. It was admitted there was a breach of 
contract, and money paid into Court It was, however, 
contended that the damages should be only what it would 
cost to put the rice into double bags, or the difference in 
value between rice in and not in double bags, and not the 
difference between its price and what it was sold for by 
the plaintiff, confessedly acting properly ; and the de- 
fendant proposed to ask whether the actual bags were 
not as effectual as double bags, which question was 
disallowed. The jury gave a verdict for the loss on the 
sale. 
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HdUward had moved to reduce the damages, or for a 
new trial, on the ground of the rejection of evidence. 

The CoTTBT now decided that the provision as to the 
baffs was so material as to justify a rejection of the rice, 
and the amount of damages was therefore correct; and, 
further, that the question proposed was immaterifld, and 
refused a rule. 

Rule refuted. 



BxTTTOK V. Thompson, 



Common Pleas, 
Maj8. 

Seaman*B Wages, whether Monihfy or not — Misconduct, 

In this case the plaintiff sued for his wages as a 
seaman. It appeared that he had shipned imder ar- 
ticles which provided that his wages should be so much 
a month for a certain voyage, that he had behaved 
badly on the voyage to 3l, that there he delayed on 
shore and was left behind, and that he did not finish 
the voyage. The question was whether or not he was 
entitled to his monthly wages which had accrued before 
he was left behind. 

Quam and Crompton for the plaintiff. 

MomAy and MaelaMan for tne defendant. 

The CouBT took time to consider. 

The majority of the Cottbt now held that the wages 
accrued at the end of each month, and that, as uie 
finding of the jury was consistent with the plaintiff's 
having accidentally remained behind, and his previous 
conduct was not shown to have been dangerous to the 
ship, and he had not been discharged, uiere was no 
forfeiture; and that the plaintiff was entitled to his 
wages. 

Judgment for plaintiff. 



r He Poole. 



Common Pleas, 

May 8. 

Beadmission of Attorney, 

An attomej had been struck off the rolls in 1868 for 
fraudulent misappropriation of his client's mone^. He 
now applied to be readmitted, on affidavits of his good 
conduct since. 

Meadows White for the applicant. 

Garth and Murray for the Law Society. 

The CoxTBT held that in such case it was a condition 
precedent to the consideration of the application that it 
should be shown that reparation had been made, or that 
there had been sincere and earnest endeavours to make 
reparation ; and in the absence of this would not enter- 
tam the application. 

Itide discharged, 

Cofnmon Pleas,') TwmvUs v, Tms Londok Svbttbbak 
May 8. j Bankikg Comfant. 

Banker — Partner — Joint Account — Neglect of Instructions 
— Party to Action — Damages. 

In this case the plaintiff and his partner, D., deposited 
money jointly with the defendants, cheques to be drawn 
by either, but initialed by the other. The defendants 
cashed a cheque of D. for 2781, not initialed by the 
plaintiff, and D. appropriated the money. The plaintiff 
orouffht this action to recoup his loss, and a verdict was 
found for half the amount of the cheque. 

JS, James moved to enter a nonsuit, on the ground 
that B. should have been joined, or to reduce the 
damages to nominal damages, on the ground that there 



was nothing to show what were the proportionate in- 
terests of the partners. 

The CouBT held (1) that the stipulation was for the 
benefit of and with each partner separately, and that the 
plaintiff rightiy sued alone ; (2) that the custom had 
always been to consider, apart from fproof to the con- 
trary, that partners were equally entitied, but that 
whetiier that were so or not, yet as the judge reported 
that this was assumed at tlie trial, the damages were 
correct 

Buleri^^ised, 

Bankruptcy, Act of—B. L. C, Act, 1849, s, 67—' IVau- 
dulent Delivery or Transfer,* 

Trover by the assignee of one Lockett, a bankrupt, 
for furniture and stock-in-trade removed from the bank- 
rupt's premises. 

At the trial, before MABTiif, B., it appeared that 
Lockett having placed the goods in question in a van 
at the door oi his house, they were removed, early in 
the morning of August 12, 1868, to a watehouse kept 
by the defendant, and that later in the same day Lockett 
himself left the house with his fiunily. The defendant 
afterwards advanced money on the go«)ds, but it did not 
appear that he knew anything at the time about 
Lodcetf s affinirs. Lockett was adjudicated a bankrupt 
on August 20. 

MABTDf, B., ruled that the removal of the ^^ooda was 
not ' a fraudulent delivery or transfer' oonstituting an 
act of bankruptcy within the meaning of section 6/ of 
the Bankruptcy Law Consolidation Act, 1849, and non- 
suited the plaintiff accordingly. 

A rule having been obtained to enter a verdict for the 
plaintiff for the value of the goods, 

Francis showed cause. 

C, E. Pollock and D<w suraorted the rule. 

The GouRX (Kellt, C.B., Mabtdt, B., and CLBASBTy 
B.) held that the nonsuit was right, and, following 
Cotton V. James (M. & M. 273), dischaiwed the rule. 

Bute discharged, 

^MavT^ I ^*™^^^ ^' Jepfbibs. 

Money Had and Beeeived^Mistake of Fact known onfy to 
Plaintiff-^Notiee to Defendant necessary to entitle Ptasn- 
tiff to Maintain his Action — Effect of iaches on Plain^ 
tiffs Part — Valuation of Crops, ijrc,, between Outgoing 
and Incoming Tenant — Construction of Agreement to 
refer to Valuers — Matters mduded in Valuation Con-^ 
trary to Custom of Country, 

Action for money received to plaintiff's use. By agree* 
ment between plaintiff and defendant the defendant con- 
veyed and assi^ed to the plaintiff, in consideration of 
2,000/., all his interest in a certain farm, together with 
all the growing crops and those already harvested, all the 
covenants and ffeneral valuation of the farm, all the live 
stock and also all the dead stock as generally used upon the 
said farm. And it was agreed that lul the aforesaid matten 
and things should become a subject of valuation by two 
indifferent persons, one to be chosen bv each party ; and 
in the event of their differing, then oy their referee or 
umpire, whose decision should be final and binding on 
the parties ,* and that, after the valuation was made and 
award prepared, the remainder of the money should be 
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made payable to the defendant on November 1 then next 
by note of hand. 2000/. was paid down on aocomit of 
the purchase. The valuers appointed went over the 
farm, and made an inventory of the articles. They 
valued and adjudged the value in a gross sum of 5^81d/. 
The inventory did not specify the amount of each parti- 
cular item. It was handed to the defendant, by whom 
it was delivered to the plaintiff who, without examining 
it, and assuming all to be correct, gave to the defendant 
a promissorv note for the balance, consisting of S,810/. 
The plaintiff in a month or two after resold his interest 
in the farm, and upon the valuation tben made it was 
alleged that it had been discovered that the former 
valuers had included matters which, according to the 
custom of the country, did not form the subject of valu- 
ation between an incoming and outgoing tenant. The 
plaintiff, however, made no complaint of this to defen- 
dant, and paid the note when due without objection. 

The plaintiff afterwards, in December, brought the 
present action without any notice or demand of repay- 
ment to the defendant. He sought by his particulars to 
recover the whole sum paid under the agreement. 

Upon these facts beings proved at the trial a verdict 
was entered for the plaintiff, subject to a reference as 
to the exact amount, and leave was reserved to the de- 
fendant to move to enter a nonsuit. A rule had been 
accordingly obtained, against which 

Ju BratOHf JSonyman, and JFmla^ now showed cause. 

They contended that the valuation was void, inasmuch 
as it mcluded in a gross sum matters which were not 
within the jurisdiction of the valuers to assess, and 
which were not severable -, and that therefore the plain- 



tiff was entitled to recover back the purchase money 
which he had paid. They further contended that if this 
were not so, he was entitled to recover back the value of 
those items which were incorrectly included in the 
valuation. 

Hawkins and Philhrick, in support of the rule, con- 
tended that the valuers were put in the position of 
arbitrators, whose decision was to be final between the 
parties, and that if it were otherwise the plamtiff could 
not recover in the absence of any notice to the de- 
fendant of the facts, which entitled plaintiff to a return 
of the money. 

The CoiTBT held that the action was not maintainable. 

Per Kelly, C.B., Martin, B , and Piqott, B. — ^Upon 
the true construction of the agreement the valuers nad 
jurisdiction to determine what, according to the custom 
of the country, was a subject of the valuation, and 
their decision was final. 

Per Kelly, C.B.— The conduct of the plaintiff in not 
giving notice at the earliest opportunity to the de- 
fendant of the circumstances, and lying by until it was 
impossible the mistake, if any, could be rectified, had 
rendered it inequitable that he should be entitled to a 
return of any part of the money, and that therefore the 
action would not lie. 

Per Mabtin, B., and Bbaitwbll, B. — The mistake of 
fact, if any, under which the mone^r was paid being known 
only to the plaintiff, the money did not become money 
received to his use until he had given notice of it to the 
defendant by claiming back the money. 

Rule dUcharged, 



^rnfete uittr Palrimonbl €mu^. 



IHvorce and 1 
Matrimonial Causes. V Morgan v. Morgan and Portbe, 
March4, 16, May 5.J 
MuAand's Petition for Dissolution of Marriage^Adul- 

tery of Petitioner-^ Adtdtery long antecedent to Wife's 

Misconduct: JDiscreiion of Court under 20 <$- 21 Vict. 

c. 85^ s. ^I'-'Costs. 

TkiB was a petition by the husband for dissolution of 
marriage on flie ground of adultery. The respondent 
and co-respondent traversed the charge, and the respon- 
dent further pleaded counter-charges of adultery, and 
wilful neglect and misconduct conducing to adultery. 
The cause was tried before the Judob-Obdinart, bv a 
common jury, on March 4, and the jury found— (1) that 
the respondent had committed adultery with the co- 
respondent; (2) that the petitioner had not condoned 
such adultery ; (3) that he had not been ffuilty of wilful 
neglect or misconduct conducing to adultery; but (4) 
that he had committed adultery with a woman of the 
name of Bentley. 

The marriage took place in 1865. The adultery with 
Bentley was committed a year or two afterwards, and it 
did not appear that it was known to the wife until after 
the filing of the petition. The respondent also alleged 



adultery with a woman of the name of Rhodes, but no 
evidence was adduced in support of this charge, which 
the petitioner had come prepared to meet 

Dr, Deane (with him Inderioick), for the petitioner, 
moved the Court ^March 16^ to exercise the discretionary 
power vested in it by section 31 of the 20 & 21 Vict, 
c. 85, and to grant a decree nisi, notwithstanding the 
adultery of the petitioner. 

Dr, Spinks (with him Searle), for the respondent^ 
opposed the application. 

Pritchard for the co-respondent 

Cur, adv. mU, 

May 5. — Lord Penzance now delivered the following 
judgment: — 'The general question involved in this case 
is a serious one. It is practically this : To what extent 
ought this Court to exercise a discretion in granting or 
withholding a divorce to a petitioner who has himself 
been found guilty of adultery P There is no doubt, I 
think, that the Legislature has invested the Court with 
a discretion on this subject. And there is equally no 
doubt that there are cases in which the adultery of a 
petitioner has been committed under such circumstances 
that it ought not in justice to stand in the wa^ of a 
decree. In one c$Se, the respondent, who was living in 
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adultery, had contrived to induce the petitioner to believe 
that she -was dead. Upon receiving this information 
the petitioner married again. When he found out his 
mistake, he sued the respondent for her adultery, and 
she retorted the adultery of which he had been guilty 
with his second wife. The Court thought that ig- 
norance was innocence, and granted him his decree. In 
another case the wife was the complainant. She proved 
a case for divorce against her husband, and he in turn 
accused her of adultery, which was established. But it 
was further proved that he had, by threats and violence, 
forced her to lead an immoral life, from which he 
derived a pecuniary benefit It was held that adultery 
80 caused ought to be no bar to the wife's relief. It 
may also well be that an act of adultery committed by 
a petitioner to the knowledge of the respondent, and by 
him or her long since pardoned and condoned, ought 
not to preclude the petitioner from all remedy for the 
subsequent adultery of the respondent This was much 
discussed in the Kcclesiasticai Court in the case of 
Anichini v, Antchmi, and it was pointed out that, upon 
a contrary view, a sort of license to commit adulteiy 
VTithout punishment would be set up on the one side by 
guilt on the other, however distant in point of time, or 
however completely forgiven and condoned. There 
appears to me to be great force in the obsen-a- 
tions of the learned judge in that case, and on 
a proper occasion it will be very fit to consider 
whether his views ought not to be adopted in applying 
the discretion vested in this Court by section 31. Here, 
then, ore three classes of cases, and there may be, and 
probablyare, others in which this discretion may be fitly 
exercised in favour of a petitioner. But in cases where 
the adultery complained of has no special circumstances 
attending it, and no special features placing it in some 
category capable of distinct statement and recognition, 
there would, I think, be great mischief in this Court 
assuming to itself a right to grant or withhold a divorce 
upon the mere footing of the petitioner's adultery being, 
under the whole circumstances of each case, more or lees 
pardonable or capable of excuse. A loose and unfettered 
discretion of this sort upon matters of such grave import 
is a dangerous weapon to entrust to any Court — still 
more so to a single judge. Ita exercise is likely to be 
the refuge of vagueness in decision and the harbour of 
half-formed thought. Under cover of discretion, a con- 
clusion is apt to be formed upon a general impression of 
facts too numerous and minute to be perfectly brought 
together and weighed, and sometimes not perfectly 
proved ; while the result is apt to be coloured with the 
general prejudices, favourable or otherwise to the person 
whose conduct is under review, which the course of the 
evidence has evoked. Upon such materials, so used, two 
minds will hardly ever form a judgment alike, and the 
same mind will often appear to others to form contra- 
dictory judgments on what seem to be similar facts. 
This invites public criticism and shakes public confidence 
in the justice of the tribunal. I hold, therefore, that 
the discretion to be exercised under section 81 of the 
statute should be a regulated discretion, and not a free 
option subordinated to no rules. It was probably re- 
posed in the Court because the Legislature found it 
impossible to foresee and specify the classes of cases fit 
for its application which might arise under the new law. 
The duty of reducing its exercise to method devolves 
upon the Court. Past experience has already pointed 
out some classes of cases to which it is fitly applied, and 
th« future may probably Airnish mord. But tne fiacti of 



this case present no definite features beyond mere lapse 
of time to justify its exercise, and the Court must refuse 
a decree.' On the question of costs, it was ordered that 
such costs as were incurred by the petitioner in respect 
of the charge of adultery with the woman Rhodes 
should be deducted firom the sum paid into Court to 
meet ihe respondent's costs of trial 

Decree refused. 
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Basnes v. Dubhak. 



Probate. 

May 5. 

Revocation of Grant of Administration with WiU annexed 
— Letters of Administration in hands of Proctor wiUi 
Lien on them for Costs — Order as to Delivery for Can- 
cellation — Practice, 

John Durham, late of Witham, in the county of JSssex, 
grocer, died on August 28, 1650, leaving a duly executed 
will in which he appointed his wife, Elizabeth Durham, 
sole executrix and residuary legatee. 

Elizabeth Durham died without having proved the 
will, and letters of administration of her personal estate 
and effects were granted to John Dykes Durham, the 
defendant, her natural and lawful son and next of kin, 
on the suggestion that she had died intestate. Subse- 
quently letters of administration, with the will annexed 
of John Durham (^the father), were granted to him as 
administrator of Elizabeth Durham. 

The suggestion that Elizabeth Durham had died in- 
testate was untrue. She left a duly executed will, of 
which she appointed John Barnes, the plaintifi^, exe- 
cutor. The defendant, at the time he obtained adminis- 
tration, was aware of the fact. 

In January 1868, probate of the wiU of Elizabeth 
Durham was granted to the plaintiff as executor, the 
administration previously granted to the defendant hav- 
ing first been revoked, and in the following February a 
citation was issued at the instance of the plaintifi^, 
and served by advertisement on the defendant, to bring 
in the letters of administration with the will annexed of 
John Durham, deceased, and to show cause why they 
should not be revoked. A copy of this citation was 
served upon Messrs. Moore & Currey, the defendant's 
proctors, who obtained them. They admitted that the 
letters of administration were in their possession, but 
refused to give them up, on the ground that they had a 
lien upon them for their costs of obtaining them. 

Dr, Tristram, for the plaintiff^, now moved the Court 
to revoke the grant made to the defendant, and to make 
such order as to the Court should seem fit respecting bring- 
ing into the registry the letters of administration in the 
hands of Messrs. Moore & Currey, with a view to their 
being cancelled. He also asked that the defendant 
might be condemned in the plain tifi''s costs, as he was 
aware of the existence of the will when he obtained the 
grant 

LoKD PsirzAKGS. — As Messrs. Moore & Currey claim 
a lien on the letters of administration, I do not see my 
way to making an order on them to deliver them up ; 
and the Court must therefore proceed in the matter as 
best it can under the circumstances. I will make this 
order, that the grant of administration with the will of 
John Durham annexed be revoked; that the plaintiff 
bring the letters of administration into the registry 
should they ever hereafter come into his possession, 
and that a copy of this order be served on Messrs. 
Moore & Currey. I also condemn the defendant in the 
plttntifip's oosti. 
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Loud Roicnxt; il.&i \ tn ta aifltH, Knioht & Co. i 
'May 8. J (LmiTBD). 

Practice — Winding-up — AppoinUnent of Special Examinor I 
—16 4- 10 Vict, c, 86, M. 31 and 40. I 

Pending the proeeedings in the winding-up of the 
above company, a speoial examiner had, on an ex parte < 
Kiplication, been a]ppointed to take the examination of 
all penons whom it might be necessary to examine i 
viva voce in the winding-up. A contributory of the ' 
name of Hakin had been Bubpoenaed to attend before ; 
tha tpedal iouiainar so appointed, and had refused to do I 

VOL. IT, 



80 on the g)^)imd that he had not consented to bbe 
appointment of a special examiner. 

Su^ Richard BaggaUay and Mr, Higgine, on behalf of 
the liquidator, now moved to have Hakin committed 
for contempt of Court, alleging that in every branch of 
the Court it had been the practice in winding-up 
matters to Appoint special examiners to act throughout 
the proceedings. 

Mr. Jesael and Mr. Marten, for Hakin, referred to 
15 & 16 Vict c. 86, 88. 81 and 40, and asked that the 
application should be refused with-oosts. j 
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The Master op the Rolls said that the practice of 
appointiog a special examiDer to act throughout the 

froceedings in a winding-up was a very improper one. 
le was not aware that sucn a practice had prevailed. 
A special examiner was only appointed when the or- 
dinary examiners had not time to take the examination. 
When that was so, and when all the parties agreed 
upon a special examiner, he was appointed. If the 
parties did not agree, then the Court appointed one ;« 
out every party had a right to be heard as to the ap- 
pointment So far as his experience had gone, the 
parties had always agreed. The application must be 
refused, but without costs. 



^^^^^^' J-^l J2e LTira's Estate— Sakds v. Ltot. 

Will^-Pecuniafy Legatees — Insufficient Estate — Abate' 
meni — JResiduary Legatees — * Fail inio Residue,^ 

Edward Lyne by his will bequeathed 1,000/. to trustees 
upon trust, to invest the same and to pa]^ the income 
thereof to his grandchild, Sarah Sands, during her life, 
and after her death to divide the principal amongst her 
children as she should appoint, and airected that in 
default of her children tlie said sum of 1,000/. and all 
securities for the same should fall into his residuary 
estate. He then bequeathed certain pecuniary legacies, 
and bequeathed the residue of his estate to his trustees 
upon trusts, after payment of debtR, for the benefit of 
Sarah Sands and the children of J. G. Lyne. 

By a codicil the testator bequeathed another legacy, 
and directed that in case his personal estate should be 
insufficient to pay the legacies bequeathed by his will 
and codicil in full, all the said legacies should propor- 
tionately abate. 

The personal estate was insufficient^ and an appor- 



tionment was made in respect of the various legacies, 
a sum of 598/. being set apart to answer the legacy of 
1,000/. Sarah Sands died without ever having been 
married, and- the question now argued was -roether 
the residuary legatees were entitied to the sum of 
598/., or whether that sum should be applied in further 
payment of the pecuniary legacies. 

Mr, Dickuison and Mr, Monlagti Cookson, for the 
residuary legatees, cited Farmer v. Miils, 4 Buss. 86. 

Mr, Graham Hastings for the pecuniary legacies. 
There is nothing in this case to take it out of the rule 
that residuary legatees take nothing until the pecuniary 
legatees are satisfied. 

St(7ABT, V.C. held that the direction for the general 
abatement in the codicil distinguished this case from 
Farmer y, MiUsj and that the sum in question must be 
applied in satisfaction of the deficiency in the pecuniarj 
legacies. 

Winding^vp — Dividend-^ How appUed-^PrtncipaH and 
Interest, 

In the windine-up of the Humber Iron Works Ck>m- 
pany a diridend nad been declared upon the amount due 
from the company. There was owing to one of the credi- 
tors of the company, in addition to the principal of his 
debt, a considerable sum for interest. 1 ne question was 
how the dividend was to be applied towards payment of 
the amount due to the creditor. 

Sir R, Baggallag, Mr, Southgatef Mr, Wtckens, Mr, 
EddiSf and Mr, TVestlake appeared in the case. 

The Mastbb of tes Rolls held that the dividend 
ought to be applied towards payment of the principal 
and interest pari passu. 



€mxk d €Dmman ITafo. 



^^ay 10. 1 ^^^ CoMPAi^. 

Common Carriers — Baihoay Passenger ^^Negligence-^ 
Warranty of Roadworihiness — Latent Defect in Car- 
riage, 

This was an appeal against a judgment of the Court 
of Queen's Bench, discharging a rule obtained by the 
plaintiff for a new trial on tne ground of misdirection. 

The decision of the Court below is reported 36 Law 
J. Bep. (K.S.) Q.B., 181, and the following statement, 
taken firom the judgment of this Court, will now be 
sufficient : — 

In this case the plaintiff, a passenger for hire on the 
defendants' railway, suffered an injury in consequence of 
the carriage in which he was travelling getting off the 
line and upsetting. The accident was caused by the 
breaking of the tire of one of the wheels of the car- 
riage, owing to ^ a latent defect in the tire, which was 



not attributable to any fault on the part of the mann&o- 
turer, and could not be detected preyiously to the 
breaking.' 

The case was argued (Nov. 26, 27, 1868) by 

Mamsty for the plaintiff, and by 

Kemplay (AspmaU with him) for the defendants. 

Cwr, adv. vuU. 

Per Curiam rKmiT, C.B., Willbs, J., Btlbs, J., 
Bbaxwell, £., CHAinnsLL, B., Keatik&, J., and Mon- 
tagus Smith, J.).— The judgment of the Court of 
Queen's Bench must be affirmed. We think that a car- 
rier of passengers enters into no contract either of general 
or limited warranty and insurance to carry the passenffer 
safely to his journey's end, or that the carriage m which 
he travels should be, in all respects, perfect for the pur- 
pose — that is to say, free from all defects likely to cause 
peril, although such defects were such that no skilly 
care or foresight could have detected their existence. 
The case for the plaintiff fSails in precedent and in 
reason. Judgment ajfimed. 
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f^lf^^^* IShMHIBD t.. HabBISOK AM) 

^ Jf^Tl ^^ J ^°""»- 

Contignor and Conngnee^AceepUmce of Bill of Ex- 
chinge smt toith Bill of Lading — Coniition Precedent 
— Vesting of Property, 

The plaintifTy a cotton merchant at Manchedter, sent 
an order to P. & Co., at Pernambuco^ to purchase on 
his account cotton upon certain terms. I*. & Co. ac- 
cordingly purchased and shinped cotton in the defend- 
ants* vessel, and wrote to tne plaintiff, saying: 'In- 
closed please find invoice and bill of lading of 200 
bales of cotton. We have drawn upon you in favour of 
our agents, to which we beg your protection.' The 
invoice, which was headed 'On account and risk of 
S. & Co.' (the plaintiff), was sent to the plaintiff as 
stated in the letter ; the bill of lading, however, was 
not inclosed therewith, but was sent to the agents of 
P. & Co., together with a bill of exchange for the price 
of the cotton. The agents of P. & Co. thereupon 
wrote to the plaintiff enclosing the bill of lading duly 
indorsed, and a bill of ezchan^ for which they re- 
quested protection. The plaintiff retained the bill of 
&ding, but returned the bill of exchange unaccepted, on 
the ground of non-compliance with the terms of the 
order. On presentment of the bill of lading to the 
defendants, they refused to deliver the cotton, having 
been advised of the circumstances under which it had 
come into the possession of the plaintiff, who thereupon 
sued them in trover. The Cfourt of Queen's Bench 
held, upon a case embodying the above particulars, and 
empowering them to draw inferences of fact, that the 
acceptance of the bill of exchange was a condition pre- 
cedent to the passing of the property, and that this 
having been refused, the defendants 'were justified in 
holding the cotton \ whereupon the plaintiff brought 
error. 

Jordan (Q^ain with him) was heard for the plaintiff. 

RoXkerlQvUy with him), for the defendants, was 
stopped. 

The CoiTRT (Kblit, C.B., Wiiles, J., Ohakbtbll, B., 
MoiriAGtTB Skith, J., and Cleasbt, B.) affirmed the 
judgment of the Court of Queen's Bench. 

Judgment affirmed. 

Exchequer Chamber A 

(Error from Q. B,) >L£VEBS0H r. RxoiNA. 
May 11. J 

Central Criminal Couri^^ ^ 5 Wm. IF. e. 36— Ovm^h 
tution of the Courts Jurisdiction, 

^ This was a writ of error which raised the ques- 
tion whether the Court, as constituted, had juris- 
diction to try the defendant. The trial lasted three 
days, during which Mr. Kerr, as the 'judge of the 
Sheriffs' Court,' sat as the presiding judge. On each day 
an alderman of the city of London sat with Mr. Kerr, 
but on each day the alderman was different from the 
one who sat on the previous day. 

MeOish (Gibbons with him). May 1, argued for the 
defendant, the plaintiff in error. 

The Solicitor- General (Poland and Archibald with him) 
for the crown. 

Cur, adv, vult. 

The judgment of the Cottet (Cockbttrw, C.J., 
MxLLOB, J,, Lttsh^., and Hatss^ J.) was delivered by 
CoGOirBK, 0. J. — ^We aze of opimon that the presence 



of a second commissioner was unnecessaiy, and that the 
conviction is therefore good. The majority of the mem- 
bers of the Court think that, even if it was necessary 
that a commissioner should be present, such commis- 
sioner need not sit continuously all through the trial. 
Unon that point I entertain a contrary opinion. Upon 
all the points there must be judgment for the crown. 

Judgment for the crown. 

Exchequer Chamber, f Fleet (ADKnasTBATBiz of 
{Appeal from Q, B,) \ Maxt Ashe Ross) v. 

May 11, 12. [ Perrzks. 
Husband and Wife — Chose in Action — Aeknovdledgment 

to Wife during Coverture that Money is held to her 

Use — Money had and received. 

Appeal from the decision of the Court of Queen's 
Bench, reported 37 Law J. Rep. Q. B. 233. The de- 
claration was by the plaintiff, as administratrix of the 
estate and effects of Maiy Ann Ross for money received 
by the defendant for the use of Mary Ann Ross, for 
money due from the defendant to Mary Anne Ross on 
accounts stated between them, and for money due from 
the defendant to the plaintiff as administratrix, upon 
accounts stated between the plaintiff as administratrix 
and the defendant 

It appeared that Thomas R Ross was married to the 
intestate in February 1864, and that she shortly after- 
wards accompanied him to India. She died in De- 
cember 1864, and he in 1866. In November 1864 the 
defendant wrote a letter to the wife, the intestate, in 
which were these words : ' I received your letter yester- 
day, and write by return of post, on account of your 
wishing me to send you the money. You will receive 
my letter sent by last week's mdl, where I state that I 
have received your money and put it at interest at 7/. 
per cent; but if you wish me to send it after you 
know what the banks give here, I will do so.' It was 
objected by the defendant that the 'action could not 
be maintained, as the husband's administrator was the 
only person entitled to sue for the money. The Court 
of Queen's Bench was of opinion that a chose in action 
had been conferred on the wife during coverture with 
which the husband did not during coverture interfere, 
and therefore that the action was nghtly brought. The 
defendant now appealed from this decision. 

Prentice {Gorst with him) contended that the action 
could not be maintained, as it was by the representative 
of a married woman for money had and received to her 
use, whereas the implied contract would be to hold the 
money to the husband's use. 

J, Brown (C, M. Griffith with him) argued that there 
was no difference in principle between the chose in 
action in the present case and a bond or promissory 
note, where clearly the action would lie. 

Tne majority of the Cotjkt (Chanitell, B., Keatiko, 
J., MoiTTAauE Smith, J., and Cleasbt, B.^ affirmed 
the decision of the Court below. The rule oi law with 
regard to bonds and promissory notes given to a mar- 
ried woman was not confined to these choses in action, 
although they are more frequently mentioned because of 
an opinion which once prevailed that they would pass 
to the husband as chattels. The counsel for the ap- 

Sellant had disclaimed any wish to have the case 
ecided upon a point of pleading, so that it was un- 
necessary to say whether the declaration might not 
have been more properly framed. 
ExLLT, C.B.; dissented from the decision, upon the 



'J 



124 



THE LAW JOUENAL NOTES OP CASES. [Mat 21. i8«9. 



ffround— first, that there was no precedent for an action 
for money had and received by nusband and wife ; se- 
condly, that no action could be maintained by the 
representatiye of a married woman for a chose in action 
where her interest did not specifically appear on thd face 
of the instrument. 

Judgment affirmed. 



Quem*i Bench. 
May 6. 

MetrcpoUe Local Mi 
M. 69, 78; 25 ^ 2< 
Action. 



I DOTTBT V. SLA.TBB. 



\ AcU, 18 ^ 10 Vict. c. 120, 
Vict. c. 103, *. 106— iVb<K» of 



In this case a rule nisi had been obtained, pursuant to 
leave reserved, to set aside a verdict found tor the plain- 
tiff, and to enter the verdict for the defendant. 

Th« defendant had received notice from the local 
board to make a drain from his house into the sewer; in 
obedience to this notice he commenced making the 
drain, but in doiug so he cut across the land of the 
plaintiff, who thereupon brought this action against him. 
It was contended, on his behdf, that he was entitled to 
notice of action, as he came within the terms of 26 & 26 
Vict. c. 102, s. 106, as being a person acting under the 
direction of the board, and as the tiling he had done 
was intended to be done under the powers given to the 
bosjd. A verdict was entered for the plamtiff, and a 
role was obtained as above, 

Wharton showed cause. 

Bdmund Thomas supported the rule. 

Per Curiam (Cocjcbxtkit, C.J., LrsH, J., and Hatbs, 
J.). — The rule must be discharged. The defendant was 
not acting under the direction of the board when he cut 
across the land of the plaintiff, and he cannot be entitled 
to notice of action. 

£uU discharged. 

Queen's Beneh.\Bvj»Tov v. Ths Midlani) Railway 
May 10. J CoKPAHT. 

Raihoay Con^xmy^^Personal Luggage-^Child'e Toy — 
Carriere. 

In this case the comnan^r had issued tickets to passen- 

fers, subject to the following regulations: — ^ Luggage: 
ret-class passengers are allowed 112 lbs., second-class 
100 lbs., and Qoveniment passengers 56 lbs. of personal 
lug^^e only (not being merchandise or other articles 
earned for hire or profit) free of charge.' In the special 
Act of the company, which contained similar rules re- 
specting tbe conveyance of passengers, the words ^ ordi- 
narv luggage ' were used. 

The plaintiff, who had taken a first-class ticket sub- 
ject to uiese regulations, proposed to carrv with him as 
personal luggage a toy like a rocking-horse, called a 
spring-horse, weighing 78 lbs. and measuring 44 inches 
in length. The question waa whether this article came 
under the term ' luggsgd.' 

Macnamara, for the appellant, contended that the 
words ' ordinary luggage ' ought not to be restrained to 
the disadvantage of travellers, and that the article in 
question came within the same category as toys which 
would be carried with children for their amusement at 
any place to which they were travelling. 

A, Wills (J. C. Carter with him) contended that 
the sprinff-horse was substantially an article of furni- 
ture, and that it was not a thing which a traveller 
would usually take with him« 



The CoTJBT (Lush, J., Hakken, J., and Hatss, J.) 
held that the article in question did not come under the 
term ' ordinary luggage. It was extremely difficult, and 
perhaps impossible, to attempt to frame any descrip- 
tion of the articles which would come under this defi- 
nition, but it would be generally supposed to mean 
articles which a passenger would l>e likeiy to take with 
him, and which might, if necessary, be carried by hand. 
The spring^horse was an article of an entirely duffeient 
nature. 

Judgment for the reipondents. 



Trespass for False Imprisonment — Undue Detention of 
IVisoner in Custody for Contempt — Action agasMt 
Oaoler-ll Geo. IV. and I Wm. IV. c. 86, •. 15—4 
Geo. IV. c. 64, s. 75. 

By 11 Geo. IV. and 1 Wm. IV. c. 86, a. 15, if any 
defendant in equity under process of contempt for not 
appearing or not answering be in actual custody, and shall 
nut have been sooner brought to the bar of the Court 
under process to answer his contempt, the plaintiff, if the 
contempt be not sooner cleared, shall bring the defendant 
by a habeas corpus to the bar of the Court within thirty 
days from the time of his being actually in custody, &c. ; 
and in case any such defendant shall not be brought to 
the bar of the* Court within the respective times afore- 
said, the sheriff, gaoler, &c, in whose custody he shall 
be, shall thereupon discharge him out of custody with- 
out payment by him of the costs of his contemnt By 
4 Qeo. IV. c. 64, a. 75, an Act for consolidating toe lawa 
relating to houses of correction, all actions, &c., to be 
commenced against any person for anything^ done in 
pursuance of the Act are to be laid and tried in the 
county where the facts were committed, and to be 
commenced within six calendar months after the facts 
committed. 

The plaintiff, having been committed for contempt for 
not answering a bill in Chancery, was taken to gaol, but 
not brought to the bar accordinff to the statute^ and the 
defendant, the gaoler, did not discharge him till some 
months afterwards, when he brought trespass against 
him. 

Upon a rule to enter the verdict for the defendant, 

J. J, Powell and Anderson showed cause. 

Huddleston and BuUen, in support of the rule, con- 
tended — first, that the form of action ought to have 
been case, not trespass : secondly, that the venue ought 
to have been local, ana that the action waa not brought 
within the time limited ; thirdly, that the sherifi, and 
not the gaoler, was the person liable. 

The CouliT (LxjsH, J., Haki^bk, J., and Hatss, J.) 
discharged the rule. With regard to the Act 4 Geo. IV. 
c. 64, the defendant would be entitled to the benefit of 
the limitation as to bringing actions imposed by sec- 
tion 75, if the cause of action had been within the 
meaning of that section. But the action was for keepinr 
the defendant in custody beyond the proper period, and 
not for improperlv classifying him with other offenders. 
With regard to the objection that the sheriff was the 
proper person to be sued, and that the form of ac- 
tion against the defendant should have been case, not 
trespass, the gaoler was an independent officer, with 
duties of his own which required him to keep the 
plaintiff in custody and discharge 1mA. at the ^per 
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time. In the present case he had detained the plaintiff 
beyond the presciibed period; and was liable in trespass. 

Mule discharged, 

QtiM»'« Bench. \ BBonf A v, Thb Walla.sst Local 
April 26; May 11. J Board. 

Local Board — Power to put Street in order upon Default 
of (honer of Pre^niees fronting it — Compensation, 

Bv the Public Health Act, 11 & 12 Vict. c. 63, s. 69, 
local boards may require the owners and occupiers ot 

S remises fronting upon private streets to sewer, pave, 
cc.| parts of these streets^ and upon their default may 
execute the works, and charge them with the expenses. 
By section 144, compensation is to be paid out of the 
general or special district rates to be levied under the 
Act, to all persons sustaining any damage by reason of 
the exercise of any of the powers of the Act. A local 
board, whilst putting a street in order upon the default 
of the owner of the premises fronting it, caused damage 
to these premises, and the question arose whether this 
was damage for which compensation ought to be awarded 
under section 144. 

Milward (B^ O. Wuliame^Ynth him) for the local 
board, and 

G, Bruce for the claimant. 

The CouBT (Lttsh, J., IIanitek, J., and Hates, J.) 
after taking time to consider, now (May 11) delivered 
judgment m &vour of the claimant, who was, in their 
opinion, entitled to compensation for a damage sustained 
during works by which the whole district had benefited. 
Judgment for the claimant. 



-REQTSkV.FLSSTT, 



Queen'i Bench. \ 
May 12. J 

Munic^xd Corporation Act — Election of Borough Councd- 
lor — Voting Paper containing only Initial of Christian 
Name of Candidate. 

By the Municipal Corporation Act, 6 & G Wm. IV. 
c. 76, 8. 82, every ourgess entitled to vote in the election 
of coundUors may vote for any number of persons not 
exceeding the number of councillors then to be chosen, 
by delivering to the mayor and assessors, or other pre- 
siding officer, a voting paper containing the Christian 
and surnames of the person for whom he votes, with 
their respective places of abode and desci-iptions, &c. 
By section 142 no misnomer or inaccurate description of 
any person, body corporate, or place named in any sche- 
dale to the Act annexed, or in any roll, list, notice, or 
voting paper required by the Act shall hinder the 
full operation of this Act yrith respect to such 

Serson, body corporate or place, provided that the 
ascription of sucn person, body corporate or place be 
such as to be commonly understood. 

The question in this case was whether William Pen- 
ford was in November, 1867, duly elected a councillor 
for the borough of Newbury. It appeared from the 
case that he was so elected if he was entitled to count 
as valid certain voting papers in which he was designated 
by the initial of his Christian name (thus, W. Penford) 
instead of by his Christian name and surname in fuU. 

A. Bogers for W. Penford; the relator. 

Crrag for the defendant. 

The CoxTRT (Lush, J., HaxkbN; J:, and Hatbs, J.), 
after taking time to consider, now (May 12) delivered 
judgment; holding that the voting papers were viUid, on 
the ground that w desi^puttion of the candidate by the 



initial of his Christian name was a misnomer; and there- 
fore cured by s. 142. 

Judgment for the relator, 

rj£!!^lL5Tfw^\ IRegina v. The Guaediaits op 

^^^^May ^^^^ J ^^ ^'''^ '^ ^^^ 

Evidence — Entry against Interest — Settlement by Benting 
Tenefnent, 6 Geo, IV. c, 67; s. 2. 

In this case a pauper was ordered to *be removed to 
Exeter UnioU; on the ground that his maternal ^and- 
father had acquired a settlement within the union by 
renting a tenement in a parish within it. It was ]^roved 
that the grandfather had rented a house in the parish up 
to Midsummer 1830, and that he had been heard to say 
that he held it of J. Brook at 22/. a year, and that he 
had paid the rent. A book was also produced contain- 
infl^ entries in his handwriting, to the effect that he had 
paid two sums of money for a quarter's rent due Mid- 
summer 1830. The question was whether these entries 
could be received as evidence of the payment of the 
rent 

Polandf for the respondents; contended that, as decla- 
rations against proprietary interest, the entries were 
admissible for all purposes. 

Lopes, for the respondents; contended that as it would 
have been the interest of the person making any such 
entry to falsify the discharging part, it could not be re- 
ceived to show the payment of the rent. 

The CouBT (Lush, J., HAirarEN, J., and Hates, J.), 
after taking time to consider; now (May 12^ delivered 
judgment; nolding that the evidence might oe received 
as a declaration gainst proprietary interest. Begina v. 
Birmingham, 31 taw J. Rep. M. C. 63, was in point. 
Judgment for the respondents. 



Rvchequer Chamber,^ 
(Error from Exch.) \ Spill v. Maule. 
^ May 14. J 

Lxb^^Primlege — IV-MMiy^fon as io Absence of Malice, 

This was a biU of exceptions to the rulinff of Mabtik, 
B. The action was for libel, and the foUowing facts 
appeared at the trial from the evidence of the plaintiff; 
who was the only witness examined. 

The defendant was a creditor of a firm in which the 
plaintiff and one Brig[^ were partners. In 1866, the 
firm being in difficulties, a deed of inspectorship was 
prepared; which the plaintiff eventually refused to exe- 
cute, after it had received the assent of the requisite 
majority of the creditors. 

On Dec. 13, 1866, the plaintiff 'seeing' (as he said) 
that Briggs was helping himself, took atcay from the 
cash-box of the firm a parcel of bills of exchange, amount- 
ing to l;264i^; telling the clerk to inform Briggs of what 
he had done.' On March 30; 1867, the plaintiff was 
arrested at the suit of a firm of which the defendant 
was a member; and he was subsequently made a bank- 
rupt. Messrs. Collier & Co., creditors of the firm; 
having afterwards threatened Briggs vrith hostile pro- 
ceedings, the defendant, on July 12, 1867, wrote them a 
letter, ot which the following is an extract, containing 
the libel complained of: — 'Gentlemen, — ^I think it right 
to inform you that Mr. Briggs has consulted Mr. Snill's 
assignees and myself as to certain letters which you nave 
addressed to him. The proceedings which Mr. Bri^s 
has been advised to take are qu^in aooorcLuioe with 

Digitized by VjOOQIC 



126 



THE LAW JOUENAL NOTES OF CASES. 



[Mat 21, 1869- 



our yiews ; and altbough I hare no right and no wish to 
dictate to jon any particular line of conduct, I cannot 
helfj fiajing that your proceedings entirely contradict the 
spirit of your letters, m which you profess to act only 
for the benefit of the general body of creditors. I may 
ptate that the conduct of Mr, Spill hw been mod disgrace- 
ftU and dishonest, and the result has been to dimnM most 
materially the available assets of the estate,* The plaintii! 
was not cross-examined, and MABTiy, B., ruled that 
there was no eyidence to go to the jury in support of 
his case, and directed a verdict for the defendant. A 
bill of exceptions was thereupon tendered on behalf of 
the plaintiff. 

MudeUeston (with him J, O. OriJUs) argued for the 
plaintiff. 

a p. BuU (with him TF. S, OlUvatU) for the defen- 
dant 

The CouBT (CociBTTKN, C.J., Keatino, J., Lush, J., 
Hanwen, J., Bbbtt, J., and Hates, J.) held that, on 
the whole, Mabtin^ B., was right, though it might have 
been better to have left the question of malice to the 
jury. They were of opinion that the defendant, as a 
creditor, had a direct interest in the subject-matter of 
the letter^ and that the occasion being therefore privi- 
leged, absence of malice on his part must be presumed ; 
so that it was for the plaintiff to show actual malice, 
either from the use of particular expressions in the 
letter, or from extrinsic circumstances; and that, the 
circumstances proved by the plaintiff himself as to the 
abstraction of the bills being consistent with either an 
honest or a dishonest course of conduct on his part, the 
presumption which in the first instance was in tne defen- 
dant's favour must, in the absence of positive proof to 
the contrary, prevail throughout. They therefore gave 
Judgment for the defendmd. 



J&cW^CW«- 1 j^ r.THE CoMMissioirBBS 

i^^mo^^^^Bxch:)^ OF Sewebs. 

Compensation — Ciiy of London Sewers Act (11 ^ 12 
Vict. c. l6S)-^Lands Clauses Act, 1846, ss. 6, 68. 

The question in this case was whether the plaintiff 
was entitled to compensation for his premises having 
been injuriously .affected by the execution by the de- 
fendants of certain works authorised by section 120 of 
the City of London Sewers Act, 1848. Section 2 
of that Act incorporates the provisions of the Lands 
Clauses Consolidation Act, 1845, except so far as they are 
inconsistent therewith, or are therem declared not to 
extend thereto ; and by section 3^ the provisions of the 
Lands Clauses Act relating to the * purchase and taking 
of lands otherwise than by agreement ' are declared not 
to extend to the City of London Sewers Act. 

Section 6 of the Lands Clauses Act enacts that, 
' whereas it may be convenient in some cases to incor- 
porate with other Acts some portion only of the Lands 
Clauses Act, for the purposes of making any such incor- 
poration, it shall be sufiicient in any such Act to enact 
that the clauses in the Lands Clauses Act, with refer- 
ence to the matter intended to be incorporated — describ- 
ing such matter as it is described in the Lands Clauses 
Act in the words introductory to the enactment with refer- 
ence to such matter — shall be incorporated.' 

The Court of Exchequer held (38 Law J. Hep. Exch. 
17), that the plaintiff was entitled to compensation. 

The defendants having appealed to this Court, 

Joseph Broton (with him J, O. Qr\jffUs) contended 



that, as section 68 was included under the above head- 
ing (which comprises all the sections between 15 
and 69), and would therefore be properly incor- 
porated according to section 5 by the words of that 
Leading, it was also exduded under the same form of 
words as found in section 3 of the City of London 
Sewers Act 

Keane (with him TyndaU Barnard) cited Broadbent v. 
Imperial Gaslight Company (20 Law J. Rep. Chanc 
276), and contended, as in the Court below, that the 
plaintiff was entitled to compensation. 

The CouBT (CocKBXJBN, C.J., KsATHfG, J., Lush, J., 
HANI7EN, J., Bbett, J., and IIates^ J.) held that sec- 
tion 68 of the Lands Clauses Act was included under 
the heading preceding section 16 of that Act, and was 
consequents excluded under the same form of words in 
section 8 oi the City of London Sewers Act, and re- 
versed the judgment of the Court below accordingly. 

Judgment reversed. 



Exchequer Chamber, ^ Genebal Steam NAviOATioir 

{Appeal from Exch.) V Co. v. The Bbitish and Colo- 

Fei). 6, 8, May 14. J kial Steajc Navioatiok Co. 

Compulsory Pilotage — Port of London — Merchant Ship^ 
ping Act, 1864, s. 388—6 Geo, IV. c, 125. 

The defendants' vessel, belonging to the port of Lon- 
don, being on her homeward voyage from Quebec, took 
on board a pilot to steer her from Dungeness to Graves- 
end. When between Yandet Creek and Gravesend, she 
came into collision with the plaintiffs' ship, then coming 
down the river. The collision was admitted to have 
been caused by the fault of the pilot aforesaid. 

The Merchant Shipping Act, 1854 (17 & 18 Vict c 104), 
s. 388, exempts the shipowner from liability for damage 
occasioned by the fault or incapacity of any pilot wOMn 
the district where the employment of such pilot is com- 
pulsory. Section 59 of 6 Geo. IV. c. 12c enacts that 
the master of any vessel may pilot his own ship while 
she is within the limits of the port to which she belon|;8. 

The plaintiffs contended at the trial that, Yantlet 
Creek being the eastern limit of the port of London, 
the pilot was not, at the time and place of the 
collision, compulsorUy employed, and therefore that the 
defendants were responsible. A verdict was taken for 
the plaintiffs, and a rule which was afterwards ob- 
tained for a nonsuit was made absolute by the Court of 
Exchequer — the majority of the judges holding that, 
whether the collision occurred within the limits of the 
port of London or not, the defendants were within the 
exemption in the Merchant Shipping Act, 1854, s. 388, 
inasmuch as in either case the ship was in a district 
where pilotage is compulsory within the meaning of that 
section, and the relation of master and servant did not 
exist between the defendants and the pilot (see 37 Law 
J. Rep. (N.s.) Exch. 194). 

The plaintiffs having appealed, 

C, E. Pollock argued for them; 

W. Williams for the defendants. 

Cur, adv. vult. 

The CouBT (Btles, J., KEATiNe, J., Mellob, J., 
MoNTAOTJE Smith, J., and Hannen, J.) delivered judg- 
ment on May 14, holding that for pilotage purposes 
Gravesend was the eastern limit of the port of London, 
so that at the point where the accident occurred the 
vessel was not exempt from compulsory pilotage ,* also 
that the relation of master and serva^ did not exist 
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between the defeDdants and the pilot ; and the defen- 
dants were therefore entitled to judgment. 

Judgment affirmed accordingly. 



•\ 



The Eabl of Beebt v, Th^ 
BtTBY Ikfboveicext Coiocis- 

8I0NEBS. 



Exchequer Chamber. 
(Error from Erch,) 

Dec. 4, 1868. 

May 14, 1869, 

Nuisances Eemaval Act, 1656 (18 <$• 19 Vid. c, 121), 
ss. 21, 22— J?t>Aiwiy -4c^ (4 <$• 5 Wm. IV, c, 60), 
«. 67 — Bury Improvement Act (Local, 9 4i^ 10 Vict, 
e. 293), ss. 102, 110— Power of Local Atdhority to lay 
doum Sewer ' instead of* Sewer which has become a 
Nuisance, 

This was error upon a special case, upon which judg- 
ment was given for the plaintiflF in the Court below by 
KsLLY, C.B., and Ghannell, B. {dissentiente Mabtin, 
B.). The case is reported in 37 Law J. Rep. (js,a,) 64 
Exch., and L. B. 8 Exch. 121. 

The defendants, who were Improvement Commis- 
sioners for Bury under a local Act, and were also tlie 
local authority within the meaning of the Nuisances 
Removal Act, 1855 (18 & 19 Vict. c. 121). in place of 
an open sewage-receiving watercourse by the side of a 
highway, which had become a nuisance, constructed a 
covered sewer partly along the highway and partly 
across an enclosed field of the plaintiff's, where there 
had been no sewer previously. They justified under 
section 22 of the Nuisances Removal Act, 1855, which 
gave them the powers given to the surveyor of high- 
ways by the Highway Act (4 k 6 Wm. IV.' c. 60), s. 67. 

May 14. — Willes, J., delivered the judgment of the 
CoTTBT (Willes, J., Keating, J., Hannen, J., Bbett, 
J., and Hates, J.), reversing the judgment of the 
Court of Exchequer. The case involved four ques- 
tions: — (1) Whether power to make new sewers was 
conferred on the commissioners by the Nuisances Re- 
moval Act, 1855. (2) If yea, whether the commis- 
sioners had 4mv discretion as to the position of the 
sewers. (3) Whether they were shown to have abused 
their powers. (4) Whether their powers under the 
general Act were restricted by their having had powers 
to take the same course under the local Act after 
notice, which had not been given. The first two 
questions were decided in the affirmative, the last two 
in the negative. 

Judgment reversed, 

Ifft^^e^ 1 COTTBTAULD V, LeQH. 

Errors-Special Case dated hy Arbitrator under Order of 
Eeference — Common Law Procedure Act, 1864, s. 32. 

An order of reference by which an action was referred 
to an arbitrator provided that he should, if required by 
eithei of the parties, state a special case for the opinion 



of the Court, and judgment should be entered according 
to such opinion. Upon a special case stated, raising a 
point of law involved in the action, the Court gave 
judgment for the plaintiff. The defendant took pro- 
ceedings in error, which were set aside on an application 
at Chambers. A rule nisi was obtained to rescind the 
order made at Chambers. 

Garth and Thesiger now showed cause. 

Pollock supported the rule. 

The CouBT discharged the rule, on the ground that 
error did not lie on the judgment, inasmuch as it was 
not a final judraent, and the special case was not 
within section 32 of the Common Law Procedure Act, 
1854. 



Patke. 



Eules of Stock Exchange — Sale of Shares — Action against 
Jobber, 

Special case. The plaintiff, who by his brokers, Sande- 
man & Co., members of the Stock Exchange, on May 24, 
1866, sold 100 shares in Overend, Qumey & Co. (Lim.) 
to the defendant, who was a jobber and also a member 
of the Stock Exchanfi^e, now sued the defendant for the 
amount of calls which the plaintiff had since been com- 
pelled to pay on ten of the shares. The defence was 
that on the next settling day the defendant gave the 
name of Goss as the purchaser of the ten shares, and 
thereby, according to the rules of the Stock Exchange, 
discharged himself from liability. The case found that 
Sir Samuel Sprye, through his brokers, Foster & Co., 
also members of the Stock Exchange, had purchased ten 
shares of the defendant, but before the settling day he 
gave Goss, who was a person of no means, 41, 10s. 
as an inducement to take a transfer ; and Goss's name 
was given by Foster & Co. to the defendant, who 
gave it to the stockbrokers. Foster & Co. acted bona 
fide, Goss was not registered as the owner of the shares, 
nor did he pay the calls on them ; the plaintiff was com- 
pelled to pay the calls. The rules of the Stock Exchange 
were annexed to and formed part of the case. 

April 21. — C. Pollcck {HerscheU with him) argued for 
the plaintiff. 

Macnamara (Beresford with him) for the defendant 

May 8. — The majority of the Cotjbt (Kelly, C.B., 
Bbamwell, B., and Pigott, B.) gave judgment for. the 
delendant, en the ground that the plaintiff had sold 
subject to the rules of the Stock Exchange, and had 
executed a transfer to Goss, and that the defendant had 
done all that he was personally bound to do by the 
rules. 

Cleasbt, B., dissented, being of opinion that the de- 
fendant was bound to give the name of the ultimate 
purchaser, who was in ract Sir S. Sprye, Goss not being 
m reality a purchaser at all. 

Judgment for the defendant. 
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Probate. 1 

April 20, Y In the goods ofT. B. Shabmah. 
May 5. J 

Will—JResidue — Siffnature of Legatee Written under At- 
testation Clmm—Omismn of Name in Probate— Prac- 
tice. 

T. B. Sharman died, leaving a duly executed will 
in the words and figures following : — ' I give and be- 
queath unto my sister, Adelaide Sharman, absolutely all 
my houses and land and book debts, household furniture, 
plate, linen, books, china, glass, books of art, drugs, hay, 
straw, potatoes, a^d everything on the said premises, 
horse, gig, &c., and all other chattels.' 

Beneath the attestation qlause was the signature of 
the legatee, Adelaide Sharman, and it appeared from 
the amdavits that she put it there at the request of one 
of the attesting witnesses, who thought that she ought to 
sign her name to the will as legatee. 

Inderwick moved that administration with the will 
annexed should be granted to Adelaide Sharman as re- 
siduary legatee, and that her signature should be omitted 
from the probate. 

Before entertaining the application the Court required 
that a notice to show cause should first be served upon 
the father of the deceased, the sole next of kin. The 
notice having been served the motion was renewed. 

Lord Penzance : — In ordinary cases it is not the duty 
of the Court to ascertain, if there be two attesting wit- 
nesses, whether the name of a third person appearing on the 
face of the will was written as attesting the signature of 
the testator or not. But in this case it is my duty to 
determine that point, because the question to whom the 
grant should go depends upon the previous one, whether 
Miss Sharman has any interest or not under the will, and 
that further depends upon the question whether shoL at- 
tested the signature of the testator. I am satisfied from 



the evidence that she did not sign as an attesting witness. 
I also think that the fair meaning of the will is that the 
testator intended to give her everything, and that she is 
the residuary legatee. Administration with the will 
annexed will issue to her, but the grant will not include 
her name' written at the foot of the will. 



11. J 



WOHSIEY V, WOBSLET 
WlGNALL. 



A5D 



Divorce and 
Matrimonial Causes, 
March 16, May '. 

Heversion of Settlements — Deed of Separatum^AUtra- 
tion of Post-nuptial Settlement^22 & 23 VicL c.61, 
s, 5. 

. In this case a decree for dissolution of the marriage, 
by reason of the wife's adultery, was made in November 
1868, and the matter now came before the Court on the 
j application of the petitioner for a revision of the settle- 
i ments. The question was whether a deed of separa- 
tion executed by the petitioner and respondent on 
December 4, 1866, fell within the terms of section 6 of 
the 22 & 28 Vict. c. 61 as a post-nuptial settlement 

The deed was an ordinary separation deed. By it the 
petitioner covenanted to pay to the trustee named 
therein an annuity of 200/. a year for the maintenance 
of the respondent during their joint lives, the annuity to 
be reduced to 150/. a year after the decease of the peti- 
tioner, and to 60/. a year if the respondent remarried. 
It contained no provision as to her living chaste, and the 
covenants were to cease and determine in the event of its 
revocation. 

Dr. Tristram for the petitioner. 

Dr. Deane (with him Searle) for the respondent 

Lord Penzance held that the deed was clearly a post- 
nuptial settlement within the meaning of the fifth section 
of the Act, and made an order for its revision. 



yi^ €timi of ^bmkallg. 



Damage — Arrest of Cargo— lAm for Freight. 

' AU the cargo on board of a vessel at the time of a col- 
lision belonged to the same owner, but only part of that 
cargo was on board when the vessel was arrested in the 
suit for the damage. Held that the lien for the whole 
freight extended to every part of the cargo on board at 
the time of the collision. 

This was a motion for release of cargo. 

The Roecliff had been arrested and subsequently sold 
in a cause of dama^ brought by the owners of a vessel 
called the Nethania. The value of freight upon the 
whole cargo was about 90/., but a portion only of the 
cargo was on board the vessel at the time of the arrest, 
and freight upon that portion only^had been paid into 
Oouxt. 



Bagfordy for the owner of the cargo, moved for a 
release. The cargo is not responsible for the damMe 
(the Leo, Lush, 72 -, the Victor, thid. 444), and can only be 
arrested for the freight. In this case the freight, dae 
upon the arrested cargo has been paid. 

E. C, Clarkson for the Nethania. The same peiion 
was owner of ship and freight, and the lien for ful the 
freight extends to every portion of the cargo. 

Sir R. J. Phillimore. — It is clear that the whole of 
the freight upon the cargo on board the vessel at the 
time of the collision was responsible for that damage j 
and the accident of some of that cargo not being on 
board at the time of the arrest cannot relieve it from 
that obligation which it is the duty of the Court^ so far 
as its powers extend, to enforce. I shaU not release the 
cargo until the whole freight be paid into Court 

Decree accordinglg -, no order as to costs. 
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Haihxbijbt,L.C.'!jB0 Bates's akd Rbdgaxb's Appli- 
May 26. J gauok bt Petition fob Patent. 

Patent — JMor Provisional Specification — Rights tmder, 

Mewra. Bates and Bedsate filed in October, 1668, a 
pTOTisioiial specification of an invention for improve- 
ments in lace machines, sndin November Mr. Bertie filed 
a provisional specification of what was substantially the 
same invention. There was no evidence that they were 
not both ooriftinal inventions. Bertie without delay pro- 
ceeded to apply for the grunt of letters patent, and they 
were in fact granted to him in January, 1869. Bates 
sod Redgate, on the other hand, delayed their application 
for the afizmg of the Great Seal till Maioh 19, 1869; 

vox. IT. 



and their application by petition was now opposed by 
Bertie, on the p;round that the grant of letters patent to 
them would militate against his rights under his patent. 

Mr, T. Webster (common law bar) and M-, Everitt 
appeared in support of the petition, which was op- 
posed by 

Mr, Qrove and Mr, T. Aston (of the common law 
bar). 

The Loiti) Chancellob said that the existence of 
a prior provisional specification was no reason why the 
Attorney-General should not consent to the tiling by a 
rival inventor of a second provisional specification, since 
a person who filed a provisional specification was not 
eompellable to pxoce^with his invention, and the fruits 
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of the inpreniiity of a rival inventor might therefore be lost 
to the public for a year or more if no second provisional 
specification were allowed to be filed. The only protection, 
as against a rival inventor, without fraud, to which the 
provisional specification entitled the person who filed one 
first, was that he might lodge a caveat against the grant 
of a patent for an invention which the advertised title 
showed to be similar to his. Messrs. Bates & Redgate 
had omitted to take this precaution ; and, as Mr. Bertie 
had now possession in his favour, his Lobdship could 
not seal a patent in their favour^ which would appa- 
rently interfere with Mr. Bertie's patent. As, however, 
there might possibly be something in the petitioners* 
patent which was not covered by Mr. Bertie's patent, 
they* might have liberty to apply to the Attorney- 
General for a patent to be dated March 10, 1869, for 
any invention not comprised in that patent. As the 
matter was one of first impression, it was not a case for 
costs. 



LOBD HAWreBLBY, L.C. j j^j^^ „ Teenchaed. 

Trust Estate — Sale Ordered hy Court — Application by 
Trtistee^ who is also an Incumbrancer, to have Leave to 
Bid at Sale, 

jAiira.V.C., had refused (antb, p. 95) permission to the 
plaintiff to bid at a sale, ordered by the Lokd Chan- 
CELLOB, of an estate of which the plaintiff was managing 
trustee, and on which he claimed a large charge. He had 
not been given the conduct of the sale. The cesiuis que 
trusty who were adults, objected to the plaintiff' being 
permitted to bid. The plaintiff appealed from the ViCR- 
CflANCELLOR'a order. 

Mr. E. K. Karslake and Mr, W, W. Karshke ap- 
peared for the appellant 

Mr, J, Pearson, and Mr, Hume for the defendant 
Trenchard, who had not been served. 

Mr, Freeling and Mr, Speed for the cesttUs que trust, 
who objected to the appellant's application. 

The Lord Chai^cellor said that it had been al- 
ways held that a trustee could not, against the 
wish of his cestuis que itmstf be allowed to bid at a sale 
ordered by the Court. His Lordship thought the 
rule a reasonable one, as strangers were not very likely 
to bid against a trustee who might be supposed to know 
the exact value of the property, so that as against him 
they certainly would be unable to get it a bargain. All 
objections of this sort applied with peculiar force against 
permitting a trustee to bid who had enjoyed such pecu- 
liar opportimities as the appellant for becoming ac- 
quainted with the value of the property. No attempt 
had been as yet made to sell this estate. When one 
had been made and^ had Droved abortive, it would be 
time enough to consider wnether the Court should not 
grant liberty to Mr. Tennant to negotiate for the pur- 
chase on his own behalf. The appeal must be dismissed 
with costs ; but the costs of counsel appearing for the 
defendant Trenchard, who had not been served, could 
not be allowed. 



^ Petit v, Willson. 



Lords JirsTioEd, 
May 22. 

Wm, Construction of— * Money Dtce to me at my Decease^ 
— PoUvy of Insurance, 

The question in this appeal (from Stuabt, V.C.) was 



whether the proceeds of a policy of insurance on the 
testator's life were comprised witbin a bequest by him 
of ' any money that I may die possessed of, or which 
may be due or owing to me at my decease.' The Vic»- 
Chancellob had held that they were not oompriaed 
within it. 

Mr, Dickinson and Mr, Woodroffe were for the appel- 
lant; and 

Mr, Greene and Mr, Eoeritt for the respondent. 

Their Lordships were of opinion that a policy of in- 
surance was ordinarily to be considered money, and that 
the context in this will was not opposed to such a con- 
struction here. The testator clearly thought all money 
to which he was entitled was divisible into two dasses, 
viz., money he was actually possessed of, and money 
which might be due to him at the time of his decease. 
This policy was money, and their Lordships held that 
it was money due to the testator at the time of his de- 
cease. It was a fanciful distinction that it was not due 
to him because it was payable to his representatives and 
not to himself. The Vice-Ohancbllor's declaration must 
therefore be reversed ; but the costs, including the costs 
of appeal, might be paid out of the estate. 



Lords Justices. ' 
May 22. j 



He EoBERTs's Trusts. 



Practice — Petition of Appeal — Signed by one Counsel 

Mr, Willis applied for leave to present a petition of 
appeisil from a decision of I^Ialdts, \.C., signed by only 
one counsel. The application was grounded on the cir- 
cumstance that the intending appellant had been repre- 
sented by a single counsel in the Court below. It ap- 
peared that the signature of one counsel to a petition of 
appeal had been allowed on some former occasions. 

Selwtst, L.J., said the application must be refused. 
Where such an application nad been allowed, it had 
been on account of the smallness of a fund and the 
poverty of the parties. But no exceptional circum- 
stances had been shown to exist in the present case, 

GiFFARD, L.J., concurred. 



Lords Justices. I^a Pkruviak Railways Compakt 
May 22. J (Limited), Sawar's Casb.J 

Company — Nominee— Fictitious Payment of Calls, 

This case is reported, when before Vice-Chancellor 
Malins, anti, p. 89. 

Sir R. Palmer, Mr, Cole, and Mr, Inoe appeared for 
the appellant Sawar, the International Contract Com- 
pany's nominee ; and 

Mr. Olasse and Mr, Kekeunch for the official liquidator 
of the Peruvian Bailwavs Company. 

SsLWTN, L.J. said the real question raised by the 
notice of motion was whether the transaction of Octo- 
ber 25, by which the International Company drew on 
their bankers checks in favour of the Peruvian Company 
for 488,598/., and the Peruvian Company on the same 
day drew checks on the same bankers for the same 
amount in favour of the International Company, 
amounted in fact to payment of the 22/. per share, or 
was a mere fictitious payment. But the ofiicial liqui- 
dator now denied the validity of the agreement of Sep- 
tember 27, 1866, by which the International Company 
was empowered to pay up in full all shares held by 
themselves or their nominees in the^eruTian Company, 
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and by which the amount of such pa3rment8 -was to be 
returned to the IntemationRl Companj as security for 
the repayment of their adyances to the Peruyian Com- 
pany. Accordingly, as the official liquidator had inti- 
mated his wish to Ifile a bill to impeach this agreement, 
the Court) not haying materials before it on which to 
decide so important a question between two insolyent 
companies, would grant him leaye. But in order to 
guard against needless delay he must give an under- 
taking to file the bill within a month, if the bill were 
not then filed, any party would have liberty to apply to 
haye this appeal motion restored to the ]^per, and to 
haye the Court's judgment on the point raised by it. 

GiFFABD, L. J., thought that so long as the agreement of 
September 27 stood, it was impossible to place Mr. Sawar 
on the list except as a holder or fully paid-up shares. As, 
howeyer, the official liquidator of the Peruvian Company 
desired to file a bill to impeach that agreement, the 
Court could not well dispose of the case without giving 
him leave. 



^^ ^M^T' ^^- } -&• « MOW""'* TKTsm 
Mortgage — MarthaUing of Securities — Prioj-itg. 

The owner of two properties mortgaged them to A. 
lie then mortgaged one of them to B., and then both of 
them to C. The mortgage to C. recited those to A. and 
B., and then assigned so much of the properties as 
should remain after satisfaction of the prior charges. 
A. in exercise of his power of sale sold both properties, 
and, after paying himself out of the proceeds of the 
sale, paid 816/., the residue of such proceeds; into 
Court under the Trustee Belief Act The fund 
in Court was insufficient to satisfy B/s claim. C. 
now by his petition prayed that so much of the 816/. as 
represented the residue of the proceeds of the sale of 
the property mortgaged to B. might be paid to B., and 
that the residue of the 816/. might be paid to himself. 

Mr, laber, for the petitioner, cited JSamee y. Eacster, 
1 Y. & C. C. C. 377. 

Mr. W, Pearson and Mr. BovU, for B., asked for the 
whole of the fund in Court, and contended that the case 
was governed by Aldrich v. Cooper^ 8 Yes. 897; and not 
by Barnes y. Hacster, 

The Master of the Rolls held that the second 
mortgagee was entitled to be paid in full before the 
third mortffRgee was entitled to anything, and made an 
order accordingly. 



the practice, nor would he eyer permit it. What per- 
haps had given rise to the mi8appi*ehension was, that 
when he (LoBS Romillt) had himself decided a case in 
Chambers, he thought it unnecessarv to rehear it himself 
in Court, and in such cases he often did give leave to carry 
the matter to the Court of Appeal directly. 



Practice — Order made in Chambers— Leave to Appeal 
Directlg to Court of Appeal. 

Mr. Batten moved for leaye to bring before the Lords 
Jusncxs directly an appeal from a decision of the 
Masteb of the Bolls made upon a summons in 
Chambers. 

The Master of the Rolls, in granting the applica- 
tion, said that he had recently noticed a report in a 
newspaper of a case in which it was stated that counsel 
had alleged that it was a practice in this branch of the 
Court to allow appeals from the decisions of the chief 
clerk in Chambers to go directly to the Lords Justices 
instead of being tried before the judge in Court His 
Lordship wished to obserye that such never had been 



Lord Romillt, M.R. 1 
April 29, May 24. J 



Eloood v. Cole. 



Wm — Construction — ' Suruivifig Family ' — Specicd 
Power — Execution of hg Will, 

Elizabeth Cole, in exercise of certain powers of ap- 
pointment^ gave to her children by will, dated Oct 28; 
1833, the income of certain real and personal property 
until the death of the last survivor of them, with a 
substitutionary gift to the children of such of her chil- 
dren (except her daughters Maria Cole and Mary Ann 
Cole) as should die before that period. 

On Jan. 8, 1835, the testatrix made a codicil contain- 
ing the following words: *The profits arising in my 
will, which I have given to my daughter Mary Ann 
Cole, I give to her for her life, and at her disposal by 
will into my surviving family, as she may think proper!* 
These words were followed by a gift oyer in case Mary 
Ann Cole died without a will. 

Mary Ann Cole made a will on Aug. 28, 1863. After 
giving certain pecuniary legacies, she bequeathed all the 
residue of her estate to her niece Rosa Ann Cole abso- 
lutely ; but the will contained no reference to any power 
of appointment. 

Rosa Ann Cole was the grandchild of Elizabeth Cole ; 
and the question arose whether she was a proper object 
of the power conferred by the codicil of EuzaDeth Cfole; 
dated Jan. 8, 1835, as coming within the description; 
' my surviving familj,' and whether the will of Mary Ann 
Cole was an execution of the power. 

Mr. Coles appeared for the plaintiff; the trustee of the 
will of Elizabeth Cole. 

Mr. W. W. Karslake for Rosa Ann Cole. 

Mr. Southgate for the persons claiming under the gift 
over in the codicil of Jan. 8, 1835. i 

May 24. — The Master of the Rolls held that Rosa | 
Ann Cole was included in the description 'surviving 
family,' but that the will of Mary Ann Cole did not 
operate as an execution of the power. 



Lord Romillt, M.R. 1 Norris v. Caledonian Ik- 
May 5, 6; 25. J svrance Company. 

Mortgage of Pohcg-^Premiums — Priority, 

John Sadleir was the mortgagee of a policy of the 
Caledonian Insurance Company, and had charged it 
with certain sums in favour of the defendant, Vincent 
Scully. He kept up the policy by payment of the 
premiums till his death in 1850, and from that time till 
February 1868, when the policy money became due by 
the expiration of the lives insured, the premiums were 
paid by the plaintiff^ his legal personal representative. 

In 1856 decrees were made, both in the Court of 
Chancery here and in the Court of Chancery in Ireland; 
for the administration of the estate of John Sadleir. 

The present bill was filed by the personal representa- 
tive of John Sadleir in both countries, to enioroe the 
claim of his estate against the policy money which hud 
been paid into Court; and the principal question was. 
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whether the premiams paid to keep up the policy should 
he repaid out of this fund in priority to the charge of 
Vincent Scully. 

Mr. Hardy and Afr. Napier HigginB were for the 
plaintiff. 

Mr. Macketon and Mr, W. Cooper for Mr. Vincent 
Scully. 

Mr, Smart for the Caledonian Insurance Company. 

Mr. Bird and Mr. Bamadge for other parties not 
interested in this miestion. 

May 26. — The Master of the JRolls, recognising 
the general rule that money paid hy a mortgagor for 
the benefit of the mortgaged premises cannot be charged 
on them in priority to the deot secured, dieallowed the 
prior charge in respect to the premiums paid by Mr. 
Sadleir in his lifetime, but allowed it in respect to those 
paid since his death. His administrator was not bound 
to keep up the policy out of his own money, and was 
not at liberty to appropriate to that purpose the general 
assets which belonged to the general creditors. He was 
a trustee of the policy, whose first trust was to keep it 
up, and he was thererore entitled to a first charge on the 
money produced by it in respect of the sums paid by him 
for this purpose. 

LOBD ROMILLY, M.R. 1 t,.^^^^,^ t>,«««,««« 

May 6 26 . J ■o^^^'o*™ ^- Bbciwith. 

Specific Performance — Mistake, 

The plaintiff offered for sale in lots an estate at 
Christchurch, subject to the condition that every pur- 
chaser should covenant not to carry on any trade on the 
land, and the defendant contracted to purchase the prin- 
cipal lot, containing the mansion-house. The plan of 
the estate induced the defendant to think that the land 
offered for sale included the whole property of the vendor 
at Christchurch, and he entered into the contract in the 
belief that all the surrounding land would be bound by 
the covenant required by the conditions of sale. He 
afterwards discovered that the vendor was retaining a 
small comer piece of land, on which he intended to erect 
a public-house. He thereupon refused to proceed with 
the purchase, and the vendor filed a bill for specific per- 
formance of the contract. 

Sir R. Baggallay and Mr, Jaeon Smith were for the 
plaintiff. 

Mr, Jeesel and Mr. Jackson for the defendant. 

The Master of the Kolls held that the defendant 
was not bound to complete the purchase. 



Jnjtmction to Bestram Action at Law-~-Double Bemedy — 
Sequestration, 

The plaintiff being indebted to the Bey. J. G. Storie 
in the sum of 16,0d0/., as the jpurchase-money of the 
advowson of the vicarage of Ut Giles, Gamberwell, 
subject to certain mortgages thereon, executed on 
February 21, 1846, eight mortgages of the equity of 
redemption thereof for securing such purchase-money, 
each mortgage containing a covenant for payment of 
principal and interest at 6 per cent, interest at the time 
therein mentioned, but no covenant for payment of 
jUitertfBt alter default. 

As a collateral security he also gave a warrant of 
attorney; authorising judgment to be entered up against 



him, as in an action of debt for the sum of 80,000^ and 
costs, to secure payment of 10,000^ on February 21, 
1847, and 6,000/. on February 21, 1849, with interest 
at 6 per cent. 

Shortly afterwards the living became vacant, where- 
upon the plaintiff presented hmiself, and continued to 
hold it down to the date of the suit. In the same year 
the interest of the Rev. J. G. Storie in the said debt and 
the securities.for the same became vested in the defendant, 
who, on December 3, 1846, sued out a writ of /S. fa. d$ 
bonis ecclesiasticii upon the judgment which had been 
entered up in pursuance of the warrant of attorney, 
whereby the bishop was directed to levy the sum of 
16,822/. 4«. (the whole amount of principal and interest 
then remaining unpaid), with interest thereon at 4 per 
cent, from that date. Owin^ to prior sequestrations and 
other reasons the sequestration had produced less thui 
half the required amount up to December, 1868, and it 
was doubted whether more than 4 per cent interest 
could be levied (1 & 2 Vict. c. 110, s. 17). The defend- 
ant therefore resorted to his other remedy under the 
mortgage deeds ; but as the prior mortgagees had fore- 
closed, he could only bring an action on the coTenants 
for payment. This action the plaintiff now moved to 
restrain on the ground that judgment had alreadv been 
recovered in resnect of the same debt He had already 
pleaded at law, oy way of equitable defence, to the samf 
efiect. 

Mr, Prideaux and Mr, Herbert Smith, for the motion, 
represented that the plaintiff was without defence at law, 
since technically the judgment recovered was for a 
different cause of action, the one being on assumpsit and 
the other on covenant, whereas in equity the claim 
would be the same on both grounds ; and they disputed 
the claim for 6 per cent interest after default, in the 
absence of express provision to that effect in the mort- 
gage deeds. 

Mr. Little and Mr. EveriU for the defendant 

The Vicb-Chaitcbllob was of opinion that, as the 
fact of judgment having been entered up for the same 
debt at the same time would afford no answer to an 
action on the covenant, so neither could execution 

J without full satisfaction of the debt) make any dif- 
erence either at law or in equity. As to the rate of 
interest, if the defendant was entitled to 6 per cent at 
law, he would be equally entitled to it in eauity. On 
the other hand, the plaintiff would be equally entitled 
in any Court to be allowed whatever sums might have 
been actually received under the sequestration. 

Motion refused ; costs restrved to ^ hearing. 



Jambs, V.C. "I 
May 22. J 



Rabbits v, Woodwaed. 



Practice— Sequestration — Insufficient Lay Property. 

The plaintiff in the above suit, the Rev. Cicero 
Rabbits, rector of Wanstrow, Somerset, had been 
ordered to pay 820/. 9«. 9(/. into Court, and on his 
failing to do so, a commission of sequestration had been 
issued against him. The sequestrators returned that he 
had some lay property, but that the rents and profits 
thereof were not sufficient to produce the above sum. 

Mr. Bogere, on behalf of the defendant, now moved 
for a writ of sequestrari facias de ftofus ecolesiastictt 
(Cons. Ord. xxix. rule 11. 

The Viob-Chahobllos granted the application, hut 
directed a special recital to be inserted in tiie order, to 
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the effect that it appeared the {plaintiff's property, other 
than ecclesiastical^ was insufficient for the payment of 
the debt. 



Stuabt, V.C. 1 jRe The Union Cbmbnt and Brick Com- 
May 22. J pant (Limited.) 

Company — Wmdrng-up-^Ofieial Liquidator ^ Change of 
SoHcUor by — Ciaim by late Soiicitor to a Lien on the 
Documents relating to the Winding'^, 

The aboTe-named company had been ordered to be 
wound up. In the course of the proceedings for that 
purpose, an order had been made discbamnfc the solici- 
tor of the official liquidator, who had till then conducted 
the proceedings. The official liauidator had since ap- 

Eointed a new solicitor to act for him. The late solicitor, 
owever, claimed to have a lien for his unpaid bill of 
co.4t8 on the documents still in his hands, which related 
to the winding-up. The matter now came on upon an 
application by the official liquidator for an order to com- 
pel hie late solicitor to deliver up to him the documents 
m question. 

Mr. Dickinson and ilO. EveriU appeared for the official 
liquidator. 

Mr, Greene and Mr, Brocksbank were for the late 
solicitor of the company. 

STXTABTy V.C, said he had no doubt as to the order to 
be made on this motion. The question on it had been so 
raised that it was necessary to look, to some extent, at 
the position and duties of an official liquidator of a com- 
pany and his solicitor. Both were persons appointed by, 
or with the sanction of^ the Court, for the purpose of 
carrying out the winding-up of the company ) and neither 
of them could be for a moment allowed to do any act that 
would baffle the attempts of the Court to effect that 
object. Everything, however, with reference to the 
lights and duties of an official liquidator must be regu- 
lated hj the Companies Act of 1802, which called him 
into existence. In this case the late solicitor of the 
liquidator was dismissed by the Court; and it became 
the duty of the liquidator and his new solicitor to pro- 
secute the winding-up. One of the reasons for discharg- 
ing the former solicitor was, that he would not concur 
in settling the list of contributories. He at first baffled 
the Court when he was the solicitor, and he now sought 
still further to impede the winding-up, by insisting on a 
lien upon the documents — not of his late client, the 
official liquidator, but of the company. Under all the 
drcumatancee of the case he muse deliver up the docu- 
ments in question to the liquidator^ and must pay the 
costs of this application. 



WiisoN V. Hakkonds. 



Jajces, V.C. 1 
May 24. ] 

Pleading — Negative Plea Unaccompanied by Ansiver, 

By settlement dated November 16, 1855; certain 
estates were limited (subject to terms vested in trustees) 
to AVilliam Langham Hazlerigge Le Hunte Wilson for 
life, without impeachment of waste, with remainder to 
his first and other sons successively in tail male, re- 
mainders over. The present bill was filed against the 
tenant for life and his wife and the trustees, by a person 
who alleged his title in the following manner:^' On or 
about the 12th day of January, 1858, the said defendant, 
W. L. H. L. Wilson, who was then a bachelor, inter- 
married with the defendant, Barbara Catherine Wilson, 



by whom he had one son only, namely, the plaintiff, 
William Francis Lucan Doyle he Hunte Wilson, who 
was bom on the 12th day of July, 1860, and the plaintiff 
is the first and only son of the said W. L. H. L. Wilson, 
and as such is entitled to the said trust and settled pro- 
perty as tenant in tail in remainder, expectant on the 
death of the said defendant, his father,^ &c. To this 
bill the defendant pleaded simply, * the plaintiff is not the 
son of this defendant as in the biU alleged.* 

Mr, C, Hall and Mr, Fischer^ in support of the plea, 
argued that according to the present practice such a 
negative plea was admissible, and need not be accotn- 
panied by an answer. 

Mr, Speed K[idi Mr, T. A, Itoberts, for the plaintiff, in- 
sisted that, having alleged facts inconsistent with the 
truth of the plea, he was entitled to an answer as to 
those facts, or at all events that the plea ought to show 
the nature of the case relied on by the defendant — 
e.g,f whether it was intended to dispute his identity or 
his legitimacy. 

Jakes, V.C., overruled the plea on the principle of 
Barrs v. Fewkes, 83 Law J. Rep. Chanc. 484, though 
he thought the bill had been so framed as rather to in- 
vite it, since according to the maxim * pater est quern 
nuptiiB demonstrant,' the allegation was not absolutely 
inconsistent with the plaintiff's beinff really the son of 
some other father. But, taking the bill and interroga- 
tories together, it was clear that certain facts had been 
interrogated to for the purpose of making out that which 
the defendant denied, namely, that the plaintiff was his 
son, and he ought to answer accordingly. 



James, V.C. 1 The Joint-Stock DiscoimT Company 
May 24. J (Limited) v. Brown. 

Practice — Administrator ad litem — Suit against Trustees 
— Death of a Defendant Insolvent, 

Bill seeking to make defendants liable for a breach of 
trust in respect of certain acts done by them as directors 
of the above-mentioned company. Henry White, one 
of the defendants, had died abroad insolvent. It ap- 
peared that he had made a will, by which it was believed 
an executor had been appointed, but his will had not 
been proved, nor had administration been taken out to 
his estate. His widow was abroad, and no information 
as to the representation of the deceased could be obtained 
from her or the former solicitors of the deceased. 

Mr. Little and Mr, Locock Webb now asked that the 
Court would appoint an administrator ad litem to the 
deceased under section 44 of the Improvement of Juris- 
diction of Equity Act (16 & 16 Vict, c 86). 

Mr, Willcockj Mr, Kay, Mr. Karslake, Mr. Eddis, 
Mr. Fooks, Mr. CracknaUj Mr, Keketaichf and Mr. 
Hemming appeared for the defendants, and discussed the 
power of the Court to make the order. 

James, V.C, said there were no words confining the 
effect of the statute, and the authorities did not limit 
the application of it. The plaintiffs must not be put at 
arm's length because one of the defendants was dead. 
The order would be for the appointment of the gentle- 
man proposed by the plaintiffs as administrator ad Utem, 
unless upon notice to the solicitors and widow of the 
deceased defendant they or some one of them should 
within fourteen days appear and consent to be appointed. 
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Jambs, V.0.1 

April 27, 28. !- Pike v. Nicholas. 
May 1, 24. J 

Copyright — Iriftindum — IMerary Piracy — Appropriation 
of Substance — Alteration of Language — Damages, 

Suit to ref^train an iDfrin^ment of plaiiitiff's copy- 
right and for consequential relief. In 1865 and 1866 the 
Welsh National Eisteddfod offered a prize for the best 
essay on the origin of the English nation. The plaintiff 
and defendant ooth competed for this prize in 1866. 
The plaintiff subseqnentiy, in Ma}r 1866, published his 
essay, under the title of ' The English and their Origin.' 
In 1866; after such publication^ the defendant sent in 
another essay to compete for the prize in that year. 
This essay did not gain the prize, but was in some 
respects praised by Lord StraDgiord, the appointed adju- 
dicator, as being, although a * second-hand ' work, the 
Production of a man of * great literary ability ', * and in 
[arch, 1868, the defendant published this essay under the 
titie, * The Pedigree of the English People.' The plaintiff 
complained that the plan and substance of the third and 
most important part of the defendant's work had been 
copied from his own. The defendant had followed the same 
order of arrangement, discussed the same questions^ gone 
into the same speculations aud theories, used the same 
arguments, referred to the same authorities, and adopted 
the same conclusions as the plaintiff throughout the 
third part of his book, but he had altered the language 



so as to leaye it identical witii the plaintiffs in only a 
few passages. In his answer the defendant stated that 
his lK)ok was written before he had seen plaintiff's; but 
on his cross-examination in Court he admitted that he 
had re-written one of the chapters after seeing plain tif1*8 
book. He was unable to state the times and places 
when and where he had collected his materials, con- 
sulted several of the authorities cited, which were rare 
books, and written his work. 

Mr. Grove and Mr. Jemmett were for the plaintiff. 

Mr, Kay and Mr. Osborne Morgan for the defendant. 

James, V.C, ssid a comparison of the two works led 
him from the internal evidence to the condosion that 
the part of the defendant's work complidned of was a 
'palpable crib' from the plaintiff's. The result of the 
defendant's cross-examination confirmed that view. The 
question then was between a legitimate and a piratical 
use of plaintiff's work. The detendant had used literary 
labour and skill in his transposition and transfusion of 
plaintiff's work. Plaintiff had no monopoly in the 
theories, speculations, or even the results of obseryations 
given in his published work. But no one had a right to 
take a substantial and material part of it for the purpose 
of improving a rival publication. Defendant had aone so, 
and plaintiff was entiUed to an injunction and damages. 
In assessing the damages, the defendant was to account 
for every copy of his book sold as if it had been a copy 
of the plaintiff's. 



€0tirts 0f €nmmm Itafo. 



QueenU Bench. 
May 12. 



MiSPIK V. AXTWOOD. 



Comity Court Act, 1867 (30 ^ 81 Vict. c. 142), s. 33— 
Costs — Action in the Superior Court — Statute of Glou- 
cester, 6 Hdw. L c. l—Bepeal of Statute— Lord 
Brougham's Act (13 ^ 14 Vict. c. 21), s. 6. 

Rule calling upon the defendant to show cause why 
the nlaintiff^s costs should not be taxed by the Master. 

Tne action, which was for goods sold, was commenced 
before the passing of the County Court Act, 1867, and 
was tried, by order of a judge in a County Court, after 
that Act came into operation. The verdict was for 13/., 
and the Master declined to tax the costs of the plaintiff. 
It was not a case of concurrent jurisdiction, nor nad any 
order or certificate been granted under 30 & 31 Vict. 
c. 142, s. 33. 

^o// showed cause against the rule (Nov. 16, 1868), 
and contended that there was no power to give the 
plaintiff his costs, the 16 & 16 Vict c. 54 having been 
repealed by 30 & 31 Vict. c. 142, s. 33, and the Statute 
of Gloucester being no longer in existence. 

Kemplay, in support of tne rule, contended that the 



Statute of Gloucester had only been modified in such 
cases, and was still in existence. 

Cur. adv. vult. 

Hat£S, J., now delivered the lud&fment of himself 
and LxjSH, J., discharging the rule, nolding that the 
plaintiff was not entitled to his costs. 

Hakken, J., dissented, and delivered judgment that, 
in his opinion, the plaintiff was entitled to his costs 
under the Statute of Gloucester. 

Bule discharged. 

Queen*s Bench. \ ZuNz v. The South Easterit Railway 
May 22. J Company. 

Railway Company — Passengers^ Luggage — Special Con- 
tract — Limit of Liability — Foreign Line — Signature of 
Cmitract—The Railway and Canal Traffic Act, IS^ 
(17 ^ 18 Vict. e. 31) ss. 2 4' 7. 

This was an action brought against the defendants to 
recover damages in respect of the loss of certain luggage 
of the plaintiff, a passenger upon the railway of the de- 
fendants. 

The plaintiff took a tiwQUgh ticket and paid his fare 
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to the defendants for his passage from London to Paris. 
He paid also a sum of Bh. in respect of his luggage, 
hecause it was in excess of the weight he was allowed 
to carry free. In the course of his journey he would 
have to travel by the defendants' line to Dover, thence 
by boat to Calais, thence by the Great Northern Railway 
of France to Pari& His luggage was lost between Calais 
and Paris. 

At the trial the verdict was entered for the plaintiff, 
and the question which was raised upon this rule was 
whether the defendants were protected by reason of 
their having limited their liability by special contract 
to losses occurring upon their own line. The ticket 
which was handed to the plaintiff contained the follow- 
ing words : — 

The English railway companies are not ] responsible 
for lo69| or detention of, or injury to, luggage of the pas- 
senger travelling b;^ this through ticket, except while the 
passenger is travelling bv their trains or boats, and in the 
latter case only where the passenger complies with the 
bye-laws and regulations of the companies ; and in no 
case for luggage of greater value than 6L Each company 
incurs no responsibifity of any kind beyond what arises 
in connection with its own trains and boats, in con- 
sequence of passengers bein^ ' booked ' to travel over 
the ndlways of other companies, such through ' booking ' 
being only for the convenience of the passenger. Nor 
will the companies be responsible for the trains or boats 
being delayed or not meeting the trains in correspond- 
ence! nor for any consequences that may result to a 
passenger thereby. 

If, James, Baker Greene, and Macrae Moir showed 
cause affainst the rule, contending that the Railway and 
Canal Traffic Act, 1854, applied to passengers' luggage 
as well as to goods ; and that, although the defendants 
might limit their liability by a special contract if they 
chose to do so, such contract must be signed by the pas- 
senger, according to the provisions of section 7 of the 
statute. The special contract relied upon by the de- 
fendants had not been so signed, and therefore the 
defendants were liable in the action. 

^M and F. M, White supported the rule.* 

Per Curiam (Cockburn, C.J., Mellor, J., Lush, J. 
and Hatbs^ J.). — Section 7 of the Railway and Canal 
Traffic Act, 1864^ must be read by the light of section 2, 
and then it will appear that the special contract, which 
under section 7 must be si^ed, is one which relates 
only to the railway belonging to or worked by the 



defendants. Here the luggage was lost upon the Great 
Northern Railway of Fiance, and therefore it was not 
necessary that the defendants should obtain the sig- 
nature of the plaintiff in order to avail themselves of 
the protection afforded by the special contract. 

Ruleabiolute, 



Exchequer Chamber A 

(Error from Exch.) J- Pabkes r. Pbescott & Aitothep. 
May 14. J 

Libei — Publication — Authority to Publish — Evidence of. 

Bill of exceptions to the ruling of Mabtdt, B., that 
there was no evidence of publication of a libel. 

The libels complained of were reports in local news- 
papers of certain proceedings at a meeting of a board of 
guardians. At the meeting in question a mscussion took 
place about the conduct of the plaintiff towards his 
daughter, who was then an inmate of the workhouse ; the 
remarks made and account given of his conduct were of a 
highly defamatorv character. The defendant IVescott was 
the chairman of the meeting, and the other defendant was 
also present taking part in the proceedings. Reporters 
for the local newspapers in which the Ubel appeared 
were present The defendant Ellis said at the meeting 
he hoped the local press would take notice of this very 
scandalous case, and requested the chairman to give an 
outline of it, which was done. Prescott said, while 
making a statement relative to the costs of the case, ' I 
am glad gentlemen uf the press are in the room, and I 
hope they will take notice of it.' The defendant Ellis 
then said, ' So do I.' 

It wss contended, for the defendant, that the words 
used did not amount to a request to publish a libel, but 
merely the expression of a nope that the press would 
take notice of the case ; and that what occurred could 
be no evidence of a request to publish the particular 
libels which appeared. On the other hand, it was con- 
tended that there was, at any rate, evidence for the 
jury of an authority to publish the lioels complained of. 

Gifard for the plaintiff. 

PMbrick for the defendants. 

The majority of the Court (Kba.tik«, J., MoKTAonn 
Smith, J., and Hankek, J.) were of opinion that there 
was evidence to go to the jury, and therefore there must 
be a venire de novo, 

Btles, J., and Meli.ob, J., dissented from this opinion. 
Judgment for plaintiff. 
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^A^ri^2sl^st' } ^^"°^ ^^ WiMON V. Basot. 

Chttrch Hate — Money Advanced hy Commmioners for 
PubKc Works for Enlarging the Accommodation m the 
Church — Money Expended on Chancel — 5 Oeo. IV. 
c, 88, «. 1. 

This was a suit for subtraction ''of church rate 
brought by letters of request under the hands of the 
Vicar General and OfScial Principal of the Consistorial 
Court of Lincoln, and promoted by John Eippin and 
Benjamin John Wilson, the churchwardens of the parish 
of Harmston, in the diocese and county of Lincoln, 
againdt John Bastin, an inhabitant and ratepayer of such 
parish. The libel stated that in the year 1867, the 
parish church of Harmston being in a very dilapidated 
state, on May 2 it was determined, at a meeting in 
vestry of the parishioners and occupiers assessed to the 
relief of the poor of the said pansh, that the sum of 
money requisite for the purpose of repairing, reseat- 
ing, and otherwise extending the accommodation in 
such church amounted to the sum of 1,076/. 10«., 
and that the churchwardens and overseers of the 
poor of the parish should, with the consent of the 
bishop of the diocese and the incumbent of the 
parish, make application to the Commissioners for 
Public Works, under the provisions of the 6 Geo. IV. 
c ^j for a loan of the sum of 775/., being part of the 
sum of money requisite for the purpose lUforesaid. No 
amendment was moved to such resolutions^ and no poll 
was demanded. It further stated that the bishop of the 
diocese and the incumbent of the parish had consented 
to the application, that the money was advanced and 
expended lor the purposes set out in the application, and 
that the first instalment of the loan had become due 
and been demanded, and a rate had been made to meet 
tiie demand, which the defendant^ among othersj had 
refused to pay. 

An allegation was brought in on the part of the de- 
fendant to the effect that the burden of repairing the 
chancel of the church was by law imposed upon the 
impropriate rector thereof, that a considerable portion of 
the money advanced by the Commissioners was impro- 
perly expended in repairs and alterations done in and 
upon the chancel, and that therefore the pretended rate 
was not duly made under the provisions of the Act, but 
was null and void. 

Prideaux (with him Dr, Middieton), for the church- 
wardens, opposed the admission of the allegation. 

Dr, Deane (with him Bayford)^ for the defendant, 
supported it, and referred to White v. Steelcy 12 C.B. 
(K.8.) 882 : S.C. 31 Law J. Rep. (n.s.) C.B. 206. 

Sir R. J. PHiLLiitosE. — The plea raises two questions 



of law— first, whether the words in the statute which 
relate to the 'rebuilding, repairing, enlarging, and other- 
wise extending the accommodation in any church,' 
include the chancel or not; and secondly, whether, 
assuming that the statute does not provide for the repair 
or alteration of the chancel, an improper expenditure of 
the money properly raised in compliance with the provi-* 
sions of the Act can have a retroactive effect so as to 
invalidate the original rate. As to the first que!*tion, I 
think that the term ' church ' in the statute includes the 
chancel. I think that the Legislature used the word in 
it3 usual and common sense of including the whole 
building, and that manifest inconvenience would result 
from any other construction. Tliere remains the second 
question, whether, supposing I am wrong in holding 
tnat the Legislature intended to include the chancel, and 
that a portion of the money was improperly applied to 
the repairs of the chancel — whether such improper 
expenditure could have a retroactive effect so as 
to vitiate the original rate? I am of opinion 
that it would not; and I think, therefore, that upon 
both grounds this responsive plea is inadmissible. The 
order that I will make is that the plea be sent back for 
the purpose of being reformed in respect of those 
matters which have formed the subject of my judg- 
ment ; and if the parties desire permission to appeal, I 
shall of course give it. 

Coneidory Courts 

of London, > EvANS v, Ssagk akd Smizh. 
March27,May7.J 

Faculty — Eeseating a Church — Opposition of the Pa- 
rishioners — No increased Accommodation — Refusal of 
Faculty. 

This was an application by the Bev. Alfired Bowen 
EvanfiL clerk, D.D., rector of the parish of St. Mary-le- 
Strand. in the county of Middlesex, for a faculty autho- 
rising him to make certain alterations in the fittings and 
furniture of the church at his own expense. The de- 
fendants, the churchwardens, acting on behalf of the 
parishioners, opposed the grant of the faculty. 

Dr, Deane (with him Dr, Tristram) for the plaintiff. 

A, J, Stephens (with him Dr, Middldon) for the de- 
fendants. 

Sir T. Twiss refused to grant the faculty, the appli- 
cant having failed to prove either that the exLtiog 
arrangements in the fittings of the church were so in- 
convenient and uncomfortable as to deter the parishioners 
from attending divine service in it, or that the proposed 
alterations were so clearly for the increased comfort and 
advantage of the parishioners as should induce the 
Court to overrule their opposition. 
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pointee Predeeeaeing Appointor : Acoruer . . 144 
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PritfoteAct: Construction 189 

COMMSSCIAL BaXKOXQ CoBFOBATION OF JXDUL (WILSON'S 

Case), In re — Company: Winding-up: Contributory: 
Infancy: Acquieecenee 139 
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re, Fdtocanb's Case — Company: Winding-up: Al- 
lotment: Contributory : Foet : Evidence . .139 

CooFBB tr. GoBDON — Brotcstant Dissenters : Minister or 
Pastor : Nature of kis Office : Bight of the Majority 
of the Congregation to Dismiss Him .... 141 
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OF OrKBMKD, CrUBMET & Co.)- SaME (ClADC OF LoN- 
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— Company : Exhaustion of Borrowing Powers : Lloyds 
Bonds : Money Advanced for the Purposes of the Com- 
pany: Efuitiile Liability 143 

Genesal Estates Co., In re. Weight and Gamble's 
Case — Adjourned Summons: Proof of Debt: Costs . 138 
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Death before Probate: Power of Attorney: Parties 
served with Notice of Decree: Costs .... 142 

London, Chatham, and Botes Batlwat Company's 
Abbanoxment Act, 1867, Be, Ex parte HASTBiDat 
— The London, Chatham, and Dover BaUway Com- 
pamfs Arrangement Act, 1867.' Directors: Private 
Bill: Injunction 141 

O'Hallet V, Blbase — Husband and Wife : Settlement : 



Separation Deed : Assignment by the Husband, of Shares 
not in the Settlement, to the Trustee of the Deed, for the 
Ben^of the Wife: Be-cohabitation of the Parties: 
Bight of the Husband to the Shares . .140 

BoESON V. DoDDS — Proctics: Taking Bill off File: 
Nominal Plaintiff 143 

Smith v, Weouelin— For^^n Contract: Hypothecation . 188 

COMMON LAW. 

BncH V. Yestbt of the Pabish of Saint Martlebonb — 
Compensation : Notice to Treat : Mandamus : Failure 
to Deliver Particulars of Interest in Property Taken : 
PublioBody 144 

Case v. GfnonY— Metropolitan Hackney Carriage : Bail- 
way Station 147 

Chapman v. Jones — Prescription: Private Chapel in 
Parish Church 146 

Cbacknell V, Matob, &c., of Thbtfohd— ^am^o^ofi 
Act : Dredging Biver : Weeds and Accumulation : In- 
jury to adjacent Land from Overflowing . . .146 

Godwin v. Stout — Debtor and Creditor: Deed of 
Arrangement : Omission to Plead the Deed : Estoppel : 
Duty of Sheriff to Arrest 146 
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West v. Dobb — Landlord and Tenant : Covenants run- 
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WooLLEY v. NoBTE-LoNDON RAILWAY CoMPANY — Pro- 
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Regina v. BsBiNa — Larceny by a Servant: Animus 
Furandi: Question for the Jury . . . .147 



€amtB of €fimtT^, 



Sc^icUor'-Betamer^FdUe Affidamt-^PeMUy. 

THe Incoiporated Law Sodeiy presented a petitioii 
stating that Mr. Graj^ a solicitor; had been guilty of 
filing a bill in the name of a person whose authority he 
had never obtained^ and whom, indeed^ he had never 
seen, thereby inflictmg serious injury upon him, and of 

VOL, IV. 



pennitting a client to swear an affidavit containing, to 
the knowledge of Mr. Ghray, a false date. 

Mr. F, O, Haynes appeared in support of the petition. 

Mr. Gray defended nimself in person. 

May 26. — The Mastrb op thb Rolls found that the 
char^ had been made out, and directed that Mr. Gray's 
certificate should be suspended for ten years ; but inti- 
mated that he might diminish the period if he found that 
Mr, Gray had mftde some proper reparation to his victims. 
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Lord Romillt, M.R. 

April 28, 29, May 8, 

May 27. 

Foreign Contract 



^•1 



Smith v. Wegubliw. 



-Hypothecation, 



In 1862 the Government of Peru, by its minister 
accredited to this Court, negotiated a loan to the amount 
of 5,500,000/., and as security for performance of the 
stipulations of the loan, hypothecated the whole of the 
guaiio which should be imported into the United King- 
dom and the Biitish colonies^ and into the kingdom of 
Belgium, and the proceeds resulting from the sale of such 
guano after certain specified deductions had been made. 

At the time when this loan was negotiated the 
Government of Peru was under a contract with a com- 
pany in Peru, by which it engaged to consign to the 
agents of that company all the guano which should, 
during a fixed period, be shipped from the Peruvian 
guano beds for the consumption of the United Kingdom. 
The contract provided that the compjmy should hold in 
London the net proceeds of the sale of the guano, after 
the payment of certain expenses, at the disposal of the 
Peruvian Government, and <»hould set apart preferentially 
the amounts necessary to provide for the service of the 
Anglo-Peruvian debt (contracted at an earlier date) then 
existing. 

The present bill was filed by one of the bondholders 
of the loan of 1862 (on behalf of all the bondholders) 
against the Republic of Peru, the consignment companj', 
and Messrs. Thompson, Bonar & Co., the agenta m 
London of the company. It complained that the con- 
ditions of the loan had not been observed, and it prayed 
that all guano in the United Kingdom and the British 
colonies, or consigned thereto, and in the possession of 
the consignment company or Messrs. Thompson, Bonar 
& Co., or their agents, or to come into their possession, 
might be applied under the direction of the Court in 
accordance with the terms of the hypothecation thereof. 
The alleged injury was committed in the following 
manner : — 

One of the terms of the loan was that a certain sum 
(consisting of 440,000/., together with the interest 
which would have been payable on any bonds already 
redeemed and cancelled) should be applied every year 
to the redemption of the bonds by two half-yearly pav- 
ments. If the price of the bonds was above par, the 
Government was to be at liberty to redeem at par, the 
bonds being selected for this purpose by lot. If the 
price was below par, the redemption was to be efiected 
by purchases at the market price until the whole sum 
applicable had been exhausted. 

xhe stipulated sum was applied in accordance with 
these provisions on January 1 and July 1 in every year 
up to and including Julv 1, 1865. 

On the subseouent half-yearly days the proper sum 
had been appliea to the redemption of bonds, but the 
plaintiff alleged that this had been done in a mode at 
variance witn the terms of the hypothecation and 
injurious to the remaining bondholders. 

The facts on which this charge was grounded were 
these : — In the year 1865 the Peruvian Government con- 
tracted a new loan in this country ] in some instances 
payment of the bonds of the new loan was made, not in 
cash, but in bonds of the loan of 1862, which the Pe- 
ruvian Government thereupon cancelled ; and the sum 
applicable half-yearly to the redemption of the bonds of 
1862 had since July 1, 1865, been applied to redemption 
of these cancelled bondB at 88^, the price at whicn the 



bonds of 1866 were issued. If this sum had been ap- 

Slied (as the plaintiff contended it ought) to the re- 
emption of other bonds remaining outstanding, tiie 
number of bonds in the market would have been 
further reduced, and their price would have risen ac- 
cordingly. If it had been applied to the purchase of 
bonds at a lower rate than 83^, it would have purchased 
a greater number of them, and in this way also the 
number would have been reduced and the market price 
mised, to the advantage of the remain inf^ bondholders; 
and the plaintiff contended that they might have been 
bought at a lower rate. He showed that at the dates 
of the several operations complained of, the price of the 
bonds on the London Stock Exchange was considerably 
below 88^, and explained that the excessive price 
given was no injury to the Peruvian Government, since 
they were buying from themselves. 

The plaintiff accordingly sought the relief above de- 
scribed. The bondholders of 1865 were represented by 
^Ir. Ayers (one of their number), who was made a de- 
fendant. 

The Consignment Company entered an appearance to 
the bill. The Peruvian Government did not. 

Mr, Jessel and Mr, WesUake for the plaintiff. 

Mr, Sotdhgate and Mr, Charles Jfall for Messrs. 
Thompson, Bonar & Co. 

Sir Houndell Palmer and Mr, Kekewich, for the Con- 
signment Company, argued that the facts alleged by the 
plaintiff did not ailbrd him any ground of complnint ; 
and if they did, he could assert his right only against a 
sum to be ascertained by taking accounts between a 
foreign Government and a' foreign company on the foot- 
ing of a foreign contract. 

Mr. Fry appeared for Mr. Ayers. 

May 27.— The Master of thb Rolls, on grounds 
similar to those urged on behalf of the Consignment Com- 
pany, held that the plaintiff had no title to the reUef 
prayed, and ordered his bill to be dismissed with costs. 



Lord Romillt, M.R. 1 J» re General Estates Co. 
May 27. J Wright and Gamble's Case. 

Adjourned Summons — I^-oof of Debt — Costs, 

In the winding-up of the General Estates Co. Messrs. 
Wright & Gamble had succeeded in proving their debt. 
Their claim had been opposed b^ the official liquidator 
in expensive proceedings, including examinations before 
a special examiner. The decision was given in Court on 
an adjournment from Chambers, and the Master of the 
Rolls had on that occasion directed that the costs of 
all parties should come out of the estate. 

Mr, Swanston and Mr, Cecil JRussellf for Messrs. 
Wright & Gamble, now moved that their costs of the 
proceedinfffl in Chambers should be paid out of the 
estate, and contended that the order of the Court on 
the former occasion should be construed to direct such 
payment. 

Mr, Roxburgh and Mr, Edmund James j for the official 
liquidator, were not called upon. 

The Master oy the Rolls said the question was 
what decision he had already pronounced when he 
directed that the costs should be paid out of the estates : 
he meant the costs of the hearing in Court. If he had 
intended to include the costs of the proceedings in 
Chambers, that would have been expressly specified. 
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LobdRoxuxt, ILRl Cabbwbll v. Thx Sbaicak's 
May 27, 28. J Hobpital Soctett. 

Mortmam — Private Act — Construction, 

In this case the question arose whether the Ship- 
wrecked fishermen and Mariners' Hojal Benevolent 
Society was competent to take real estate hy devise. 
The society was incorporated by Act of Parliament in 
1860, and the question depended on the construction of 
that Act 

Jfr. Madssson and 3£r, JSUi$ for the society. 

Sir J2. BoffffoBay and Mr, Watson, contra. 

Mr. SwantAon and Mr. Hughes appeared for other 
parties. 

May 28.— The Masxbb of ihb Rolls held that the 
Act was intended to enable the oorooration to hold land 
for certain limited pur]90ses, but did not authorise it to 
take real estate by devise. 



LOBD KOIOLLY, 
May 29. 



M.R. f 



In rt The CoHHEBOiALBAinE- 
Esre CoBPOftA.TioK OT Ikdu 
(WiLSoir's Casb). 



Compawy — Wigkdxng-up — Contributory — Infancy — Ao^ 
quiescence. 

This was an application by Mr. Wilson to have his 
name removed from the list of contributories of the 
above company, on which he had been placed in respect 
of certain shares which were transferred to him during 
his minority. He attained twenty-one in January 1867. 

The list of contributories was settled under the wind* 
ing-up of the above company on December 8, 1866. 

A summons to show cause why a call should not be 
made was taken out on August 0, 1867, and served on 
tiie applicant in Bombay, being made returnable in 
November 1867. On October 13, 1867, applicant's soli- 
dtoiB in London entered an appearance for him. and on 
behalf of him as well as of several other contrioutories, 
their clients, opposed the call. The call was, however, 
ordered to be made on December 10, 1867. 

The present summons was taken out on April 7, 1869. 

Mr. jRoxburgh and Mr. Ince in support oi the appli- 
cation. 

Mr. BaygaUay and Mr. Kekeioichy for the official 
liquidator, contended that the applicant, by opposing the 
cul and by his delay, had acquiesced in and acceptMl his 
position as shareholder. 

The Master of thb Bolls said that he did not think 
that tile fact that the solicitors, whom the applicant had 
consulted, induded him among a great number of other 
clients, for whom they appeared to resist the call, 
amounted to such complete acauiescence as to bind the 
applicant, who, at the date of the winding-up order. 



was still an infant, 
off the list. 



Mr. Wilson's name must be taken 



LoBD Roxillt, 
May 29. 



M.R. f' 



fJ&i re The Coitstaktiwople 

AND AlEZAITBRA HoIBLS 

Co. (FnrtTCAKK's Case). 

Company — Winding-up — AJkiment — Contributory — Post 
— Evidence. 

This was an application by Mr. Finucane to have his 
name removed from the list of contributories, on which 
he had been placed in respect of fiftv shares. 

Mr. Finucane had, on December 12, 1868, applied by 
letter, dated from No. 117 Aldersgate Street for fifty 



shares, and, as sworn by himself, had never received any 
letter of allotment or any other communication from 
the company until he was served with a notice to settle 
the list of contributories. Nothing was payable in re- 
spect of this company's shares on allotment, nor was 
any call made until after the winding-up. 

On the other hand, the official liquidator put in 
evidence which proved that a letter had, on December 
21, 1863, been posted to Mr. Finucane, addressed to him 
at No. 117 Aldersgate Street, allotting to him the fifty 
shares. 

It was proved that there were two houses some five 
or six doors apart from each other, and both numbered 
117 Aldersgate Street, one being occupied by Mr. Finu- 
cane, the other by the offices of the CSty Press. It was 
stated that the letter of allotment had never been 
returned through the post or otherwise to the conopany. 

At the present hearing the applicant, by an affidavit, 
stated (wnat he had not mentioned on the hearing 
before tiie Chief Clerk in Chambers) that he was not 
possessed of property to the value of 6/. 

Mr. J. Chktyy for the applicant, contended that, until 
it could be shown that the letter of allotment reached 
him, he was not a member. Consequently the rules 
about notice by post in sections 62 and 63 of the 
Company's Act, 1862, and sections 95-97 of Table A., 
had no application. 

Mr. Bevir for the official liquidator. 

The Master of the Holus said that the name of the 
applicant must be removed from the list The official 
liquidator would have his costs out of the estate, but 
the applicant would have no costs; for had he disclosed 
his poverty at an earlier period, the case would not have 
been brought into Court 

Lord Kohillt, M.R. 1 t„,«^ « t*^/>« 
May 28, 31. j Jjn^^^ ^- Taylor. 

Trustee for Sale, ISirchase by — Undervalue-^Liability for 
Difference. 

The testator in this cause appointed the defendants 
trustees for sale of his estate. He owned several leasehold 
houses at Woolwich, and had expressed a wish that they 
should not be sold out of his family. One of the trustees 
(Jelley) was his son. the other (Taylor) was his son-in- 
law, and the proceeas of the sale were divisible equally 
among his seven children, except that one, the plaintiff, 
took only a life interest in his seventh share. 

The trustee Jelley divided the houses in lots, and put 
a price on them for the purpose of sale to the children of 
the testator. These prices were arrived at partiy by 
calculation from the sums given by the testator when he 
purchased, partiv by the estimate of a licensed valuer 
not in practice. After the other children had made their 
selection^ the defendant Taylor purchased the remaining 
lot for his wife (one of the testator's daughters) at the 
estimated value of 2.089/. 

Before the prices nad been settied, as above mentioned, 
bj the defendant Jelley, the plaintiff had caused a valua* 
tion to be made by a valuer of the highest repute in 
Woolwich, who estimated the lot purchased by Taylor 
at 2,396/.^ and he filed the present biU to make the 
trustees liable for the difference, as having sold to one 
of themselvea at an undervalue. The reason why he did 
not seek to set aside the sale was, that since it took 
place the value of properlr at Woolwich had fallen con- 
siderably, owing to the discontinuance of the Govern- 
ment factory. 
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The bill also prayed for administration of the testator's 
estate^ although it had been completely administered so 
far as that could be done in the lifetime of the widow^ 
who had died only a few days before the hearing. 

Mr, Jessel and Mr» Woodroffe were for the plaintiff. 

Mr, Roxhwrgh and Mr. Graham HastingB for the de- 
fendant. 

May 81. — ^The Master of the Bolls said that the 
case was not the ordinary one of a trustee purchasing for 
his own benefit, and tlie relief sought was entirely noveL 
Moreover, the property was admitted to be of variable 
value, and he could not assume that the estimate of one 
valuer was right and that of the other was wrong. Nor 
could he direct an inauiry what the value of such pro- 
perty was a year ana a half ago. The biU therefore 
must be dismissed so far as it raised this contention, with 
costs up to and including the hearing. As to the admi- 
nistration, the plaintiff was entitled to the ordinaiy de- 
cree, but the costs subsequent to the hearing should be 
specially reserved in order that he might be made to pay 
them if he failed to establish error in the accounts 
rendered by the trustees. 



,V.C.l 

5,26, Iq, 
21, f^ 
6, 26. j 



Mallet v. Blease. 



Stuabt, y.c. 

Jan. 25, 

April 

May 26, 

Stuband and Wife — Settlement — Separatum Deed — Ae^ 
siffnment by the Hu$handy of Shares not in the Settle- 
menty to the Trustee of the Deed, for the Benefit of the 
Wife — Re-cohahitaiion of the Parties — Sight of the 
Husband to the Shares, 

The object of this suit was to enforce the trusts of a 
separation deed, and, so far as might be necessary, those 
of a marriage settlement. 

The plaintiff, Mrs. O'Malley, was married to the de- 
fendant, Middleton O^Malley, in August, 1855; and by 
the settlement then executed, certain sums of stock and 
other personal property belonging to the plaintiff, and 
amounting in value to about 15,000^., were assigned to 
trustees, upon trust, out of the income thereof to pay a 
sum of 50/. per annum to Mr. O'Malley for his life, and 
subject thereto, to pay the residue of the income to the 
plaintiff for her separate use, without any restraint on 
anticipation ; and if Mr. O'Malley died in the lifetime 
of the plaintiff, the whole of the settled property was to 
be hers absolutely. There were certain trusts for the 
issue of the marriage ; but if Mr. O'Malley survived his 
wife, and there was no issue, or they failed to take under 
the settlement, he was to have one half the income for 
his life, and Mrs. O'Mallev was to have power to appoint 
the whole of the capital of the property by will. In 
default of and subject to such appointment, one half of 
the whole propertv was to go to Mr. O'Malley absolutely, 
and the other naif to Mrs. O'Malley 's next of kin. The 
settlement contained a proviso enabling the plaintiff at any 
time to direct the trustees (in writing) to vary the secu- 
rities. When the settlement was executed, Mrs. O'Malley 
had thirty-five shares in the Crystal Palace Company, 
which were not included in the settlement, but were placed 
in the name of Mr. O'Malley — as he contended, for him 
absolutely — as the plaintiff alleged, in trust for her. On 
October 8, 1856, the plaintiff separated from her hus- 
band. On that occasion a deed was executed by her 
and her husband and a trustee, whereby, after reciting 
that certain furniture and other effects were to be deli- 
vered by her husband to her, and the thirty-five Crystal 



Palace shares were to be transferred into the name of the 
trustee of the separation deed, it was (inter aUa) cove- 
nanted bv Mr. O'Malley that he would not molest his 
wife, and by the trustee that Mr. O'Malley should, 
during the separation, be indemnified against his wife's 
debts. The furniture and effects were to belong to Mrs. 
O'Malley as her separate property, and the Crystal 
Palace shares were to be held by the trustee of 
the separation deed, for her separate use; and in 
other respects the deed confirmed the marriage settle- 
ment. The thirty-five Crystal Palace shares were soon 
afterwards transferred by Mr. O'Malley to the trustee of 
the separation deed. In 1857 the plaintiff requested 
the trustees of the settlement to sell out, and they ae- 
cordinglv sold some of the settlement funds, and rein- 
vested the produce in 1,100/. Great Western Railway 
stock, whicn was then transferred into the name of the 
trustee of the separation deed. In 1860 the plaintiff 
and her husband renewed their cohabitation for a short 
time ; discontinued it till some time in 1861, when they 
again renewed it, with the like speedy determinatioii. 
During the periods of the separations the trustee of the 
separation deed had paid the income of the 1,100^ rail- 
way stock and of the Crystal Palace shares to the 
plaintiff; but in 1863, in consequence of another brief 
reconciliation of the parties, and the peculiar relation in 
which their conduct had placed both themselves and 
him, he refused to continue the payments under the 
separation deed without the direction of the Court. 
The plaintiff accordingly filed the bill in- this suit, to 
obtain a transfer and payment to her of the 1,100A 
Great Western Kailwav stock, and the dividends thereon, 
and also of the Crystal Palace shares. 

Mr, Dickinson and [Mr, G. Osborne Morgan were for 
the plaintiff. 

Mr, K K, Karslake and Mr, CrossUy, for Mr. 
O'Malley, argued that the re-cohabitation liad annulled 
the separation deed. He was now liable, and had in 
fact been sued, for his wife's debts. The consideration 
for the separation deed, and for the transfer by Mr. 
O'Malley to the trustee of it of the Crvstal Palace 
shares, having therefore failed, Mr. O'Malley's marital 
right to them revived. He did not claim the 1,10(W, 
railway stock, but asked that his rights under the 
settlement should be carefully guarded. 

Mr, Greene and Mr, G, O. Edtoards were for the 
representatives of the trustee of the separation deed. 

Mr, JBagshaioe and Mr. W, Barber were for the trus- 
tees of the plaintiff's marria^ settlement. 

Stuaet, V.C, said the right of the plaintiff to the 
1,100/. railway stock under the settlement was un- 
doubted, as also was that of her husband to his annuity 
of 50/. and to his other contingent interests in the 
settled property. But as to the thirty-five Cirstal 
Palace shares, as the re-cohabitation had annulled the 
separation, and as Mr. O'Malley was now clearly liable 
for his wife's debts, the chief consideration for the deed 
had failed. It was not clear that, in the absence of the 
trustee's covenant to indemnify Mr. O'Malley against his 
wife's debts, he would have parted with the Crystal 
Palace shares which had stood in his name. Under all 
the circumstances of the case, the trusts of the separa- 
tion deed could not now be held to bind the Crvstal 
Palace shares as against Mr. O'Malley's marital right to 
them. They were, therefore, his property, and the 
plaintiff must concur in all proper acts to revest them 
in her husband. The 1,100/. Great Western Railway 
stock should be sold, the costs of- ftU parties paid out ot 
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the produce of the sale, and those of the trustee of the 
separation deed must be taxed and paid as between 
solicitor and client. 



StuabTj 
May 



IT, V.C.J 
24,27. 1 



J?c The London, Chatham, and Doteb 
Railway Co.'s Arrangement Act, 
1867. Ex parte HABTRiDes and 
Others, 



The London, Chatham, and Dover Bailway Company $ 
Arrangement Act, 1867 — Directore^Frivate BiU^ 
Injunction, 

This matter came on upon a summons, taken out by 
W. Hartridge and G. Alexander— who were appointed, 
by an order dated August 5, 1868, to represent the 
stockholders and shareholders of the general under- 
takings of the above-named company — for an order that 
they miglit, as such representatives, oppose the passing 
of a bill now before Parliament, entitled 'An Act to 
confer additional powers on the London, Chatham, and 
Dover liaiiway Company, for the construction of their 
works, and otherwise in relation to their own under- 
takings, and the undertakings of othet companies, and 
for other purposes ;' or that Mr. G. Ilodgkinson and the 
other directors (who were named in the summons) of 
the company might be restrained from further prose- 
cuting or promoting the bill in Parliament in the name 
of the company, and from using the seal of the com- 
pany in introducing, ]jrosecuting, or promoting any other 
Dill in Parliament aflecting the rights and interests of 
the stockholders and shareholders in the general under- 
takings of the company, without the previous sanction 
of the Court ; that the costs of this application and of 
ojpposing the bill, and incident thereto, might be costs in 
this matter; and that payment thereof might be re- 
served. 

The bill in question was a private one. It had passed 
the House of Commons, and had been read a first time 
in the House of Loi*ds; and among the principal of its 
provisions for finally settling the affairs of the company 
was one for the submission of them to the arbitration of 
Lord Salisbury and Lord Cairns. 

Mr. JDickinion and Mr, T, A, Roberts supported the 
application, and contended that these directors, appointed 
under the Arrangement Act of 1867, were trustees of 
the property of the company for the special purposes of 
that Act J that those persons whom Mr. Hartridge and 
the other applicants represented were the cestui que 
trust of those trustees ; that those trustees were apply- 
ing the funds of the company in support of this Dili, 
which was one not consistent with the title of it, and 
directly at variance with the Arrangement Act; and 
that it would, if passed into an Act, have the effect of 
overruling all that this Court had hitherto done towards 
settling the rights of the various parties interested in the 
company's property. 

Sir -«. Palmer 'and Mr, Kekevnch, for the directors, 
opposed the application, and insisted that it could only 
be made under section 33 of the Arrangement Act, but 
that that section contained no words authorising it. 
These directors stood in a verv special relation to the 
company : and, so far from the bill in question being one 
which they ought not to prosecute, it was in truth, and 
the House of Commons had so determined, the best 
means of effectually arranging the very complicated 
affairs of this great company. They also said that the 
applicants were too late m coming now to the Court for 
the injimction which they sought. 



Stuart, V.C, after commenting on the conduct of the 
directors and the solicitors in the matter, and stating 
that the Court had undoubted jurisdiction to grant such 
an injunction as was now asked, made an order to 
restrain the persons named in the summons from further 
promoting the bill before Parliament, and from using 
the seal of the company for any such or the like pur- 
pose ; but as other persons might apply to Parliament 
for leave to promote the bill, there must also be an order 
that the applicants should have leave to appear and 
oppose any further proceedings on the bill. 



} 



Cooper v, Oordon. 



Stuart, V.C. 

April 21,23,24. 

May 28. 

Protestant Dissenters — Minister or Pastor — Nature of his 
Office — Piffht of the Majority of the Congregation to 
Dismiss Him, 

The plaintiffs in this suit were all the trustees (but one, 
Mr. Christie) of a congregation of Protestant Dissenters, 
called Independents or Congregationalists, at Reading ; 
and the defendants were Mr. Gordon, a minister or pastor 
of the congregation, the other trustee of it, and a Mr. 
Pike. The object of the suit was to obtain a declaration 
that Mr. Gordon had been duly dismissed from his office 
of co-pastor by a resolution of the congregation on Sep- 
tember 8, 1868 ; and for an injunction to restrain him 
from officiating or preaching in the chapel of the congre- 
gation, from receiving the pew rents, and from otherwise 
interfering with the property of the congregation. It 
appeared that the society or congregation was endowed, 
by deeds dated respectively in 1707, 1708, 1808, and 
1855, whereby certain property was vested in the trus- 
tees for the use of the congregation. Part of the pro- 
perty consisted of a house. The minister or pastor of 
the congregation was to be allowed to occupy that 
house ; and if he did not, the rents of it were to De paid 
to him so long as he continued the pastor of the congre- 
gation. None of the deeds or rules of the society con- 
tained any provisions as to the dismissal of a pastor or 
minister, except for the causes of immorality or hetero- 
doxy. In 18(fe Mr. Gordon was offered, and he accepted, 
the office of co-pastor of the society, to act jointly with 
the Hev. Mr. Legg. Differences, however, subsequently 
arose between Mr. Gordon and his co-pastor and the 
congregation. The pew rents fell off, and a schism took 
place in the society. The deacons of it then requested 
Mr. Gordon to retire from his office. He refused, and 
the deacons themselves then resigned. A meeting of 
the congregation was convened ; notice thereof was given 
to Mr. Gordon. The meeting was held on September 8, 
1868, and a resolution was passed at it, by a majority of 
115 votes of the members of the church then present, 
that Mr. Gordon should be dismissed from his office. 
He was informed of that resolution, after which he con- 
vened meetings of those of the congregation who were 
favourable to him, and succeeded in getting large 
majorities of them to vote for his continuing their 
pastor. He afterwards appointed Mr. Pike to collect the 
pew rents for him. 

This suit was then instituted for the purposes above 
stated. 

The defendant, the trustee, took no part in the discus- 
sion of the case. 

Mr, Hardy and Mr, J, N, Higgins, for the plaintiffs, 
contended that in the absence of any express provisions 
in the deeds or rules of this endowiecl society v|ith refer- 
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ence to the removal of their pastors, resort must be had 
to the usaffe of such congre^tious. By that, it was 
invariably the custom for a maiority of the members of 
the congregation to regulate all its affairs, and especially 
the removal or dismis^d of their ministers. Were it not 
so^ a congregation might be saddled with a pastor whose 
mmistrations might be most unacceptable } divisions in 
the society must ensue, and the disruption of the con- 
gregation would almost certainly be the result 

Mr, OreeM and Mr, YateZee, for Mr. (Gordon, argued 
that, as nothing was said in the deeds of the society, or 
in its rules, as to the removal of a pasto^ and as no in- 
timation was given to Mr. Gordon, when he accepted the 
office, as to the duration of it, he was entitled to hold it 
for his life. It was true that he might be removed for 
immorality, or teaching doctrines contrary to the tenets 
of the con^gation ; but nothing of that sort was im- 
puted to hmL Moreover, he was a member of the con- 
flregation, a cedui que trutt of its property under the 
aeeds, and, as a minister, beneficially interested in the 
rent of the house. These £Eu;ts constituted additional 
reasons for saying he was entitled, in the absence of 
misconduct, to hold the office for life. 

Mr, O. WkUbread was for Mr. Christie. 

Mr, JSardv, in reply, urged that at law a minister of 
a society such as this was a mere tenant at will to the 
trustees of the bodv, by whom, or by the majority of 
whom or of the body, a minister was clearly removable. 
If it was otherwise, the very existence of such societies 
would be utterly impossible. 

Stuart, V.C., was of opinion that^ in the absence 
of anv express direction upon the subject, but having 
regard to the trusts of the property of this society, the 
right to dismiss their pastor rested with the majority of 
the congregation duly convened for the purpose. The 
resolution of September 8, 1868, was a valla one. Mr. 
Gordon must be declared duly dismissed as from that 
time, and must be restrained by the injunction of this 
Court^ as prayed by the bilL llie plaintiffs' costs must 
be paid by Mjr. Gordon and Mr. Pike; but Mr. Christie 
must pay only his own. 



^l'^:^-]mu.v.Ro.^ 



BUI of Exchange^ Amount off Paid into Bank — Suit by 
Drawer againit Bankers as for Money had and received 
on Trust — Privity, 

In April, 1867, H. Kershaw accepted a bill of exchange 
for 738/. 17«. 6c?., drawn by the plaintiffs, and payable at 
the London and Westminster Bank. The bill was to 
fall due on August 8, four months after date. On 
August 7, Kershaw piud into the defendants' bank 
(Clement Royds & Co. of Rochdale) the sum of 
745/. ISs, 6d.f at the same time leaving with them an 
advice note of the bill ; whereupon Messrs. Royds duly 
advised their agents, the London and Westminster Bank, 
to take up the bill when presented for parent The 
next morning, about nine o dock, Kershaw med suddenly, 
being at the time largely indebted to the defendants on 
his general account Immediately upon hearing of his 
deaui they telegraphed to London to stop payment of 
the bill, and on August 11 the bill was returned disho- 
noured to the plaintiffs. They now filed their bill for a 
declaration that the defendants, Messrs. Royds & Co., 
received the above sum in trust to apply the same in pav- 
ment of the said bill of exchange, and were liable to mane 
good to the plainti£5i the whole amount^ with interest 



and all costs and damages occasioned by the bill having 
been dishonoured. 

Mr. Osborne and Mr. Locoek WM for the pkdntifis. 

Mr. Olaese and Mr, North for Messrs. Royds & Go. 

Mr, Dixon for the representative of Kershaw. 

Malins, V.C, held that the plaintiffis had fully es- 
tablished their case on the merits ; but technically the 
suit was not sustainable, there being no privity between 
the plaintiffs, as drawers of the bill, and the bank. The 
case of Moore v. Bushell, 27 Law J. Rep. (n.8.^ Exch. 8, 
was conclusive upon the point, and the bill must be 
dismissed. 

June 1. — The case was again spoken to on the ques- 
tion of costs. 

His HoirouB ordered the bill to stand dismissed with- 
out costs as against the bank. The costs of Kershaw's 
administratrix to be paid out of his estate. 



^^^%6.'^' } ^*^® *'• Matthbwb. 

Leyacv to Executor virtute officii— Death before Probate 
—JPotoer of Attorneys-Parties served with Notice of 
Decree — Costs, 

Further consideration. James Lewis, the testator in 
the cause, who died in 1860, bequeathed a legacy of 
2101. to his executor, William Lewis, * for the trouble 
he might have in the execution of his will.' Before the 
testator's death William Lewis went to Australia, and 
thence he sent home a power of attorney to Alfred 
Lewis, the plaintiff, to take out letters of administration 
of t^e testator's estate with the will annexed. In 1862 
William Lewis died. His representative now claimed the 
legacy out of tiie testator s estate. The plaintiff ob- 
jected, on the ^ound that William Lewis had done 
nothing in the office of executor to qualify him to receive 
the legacy; and that he (the plaintiff) did not, in fact, 
act under the power of attorney, having previously 
taken out administration in his own person. 

Mr. J. Pearson and Mr. Elks for the plaintiff. 

Mr. O. Hastinas for children in the same interest 

Mr. Glasse and Mr. W. Pearson for the representative 
of William Lewis. 

The Vicb-Chancellor said that, undoubtedly where 
a legacy was given to an executor in respect of his 
office, uiere must be evidence of his intention to act, 
and such evidence was best supplied by taking out 
probate of the will But this was not absolutely neces- 
sary, for an executor miffht, if he chose, act under the 
wiU before probate, and m that case (subject of course to 
the rLek of the will bemg set aside), he would have his 
legacy {Harrison v. Rowley, 4 Ves. 212). In the present 
case, the plaintiff in his bill admitted that he took the 
testator's estate as attorney for WilHam Lewis, and 
received moneys as his affent; he could not now be 
heard to the contrary. Although William Lewis had 
never taken out probate, there was sufficient manifesta- 
tion of intention to entitle his representative to be 
paid the legacy. On the question of costs, it appeared 
that the several children represented by Mr. Hadings 
had, by leave, attended all proceedings in Chambers, 
although not parties to the record. The Vicb-Chak- 
CBLLOB allowed one set of costs amongst them, follow- 
ing the case of Bellew v. BeUeWf Weekly Notes, 1868, 
p. 253. 
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MAxnrSy V.C. 

Apnl24. 

May 29; 31. 



'In re CoBx ato Youohal Railway 
Co. (Claim of OTSKEin), Gtjbwbt 
& Co.) Saxb (Cladc of London, 

HAHBITBGHy AND CONTINENTAL EX- 
CHANGE Bane. 



Company — Exhaustion of Borrowing Powers — LloycCs 
Bonds — Money Advanced for the Purposes of the Com- 
pany-^EqtdU&k Liability, 

Claim against a railway company which had sold its 
undertaking by the assignees of certain Lloyd's bonds. 

It appeiffed that in August, 1862, the above-named 
railway company issued a oalance sheet showing that 
they had exhausted their capital and their powers of 
borrowingi had incurred further debt of 109,000/., and 
had not completed their railway. Under these drcum- 
stanoes they summoned a special general meeting to con- 
sider the financial position. The meeting was held, and 
a resolution passed that, ' inasmuch as the board had 
receiTed sums from one B. L. Lewis for the purposes of 
the company, which sums had been duly expended on 
such purposes, the board be authorised to issue bonds to 
the said Lewis.' In accordance with this resolution 
bonds to the eyentual amount of 196,000/. were given to 
Lewis, bearing on their face a statement that they were 
' for work done, &c.' By these means the railway was 
finished and opened for work. In 1866 an Act was 
passed for winding-up the affairs of and dissolving the 
Cork and Youghal Ridlway. This Act recited the 
amount of capital and authorised debt, and that ' the 
company might have other debts beyond the mortgage 
debts which they had not the means of paying,' and that 
the Southern and Western companies were prepared to 
purchase the undertaking, and then provided that the 
purchase-money should go in payment of costs, compen- 
sation to landowners, mortgages, &c., and the surplus to 
the shareholders, ' subject to all priorities, equities, and 
claims of preference shareholders, bondholders, and others 
to which the property of the railway would have been 
subject if that Act had not been passed.' The surplus 
in question amounted to 160,000/., in respect of which 
claims were now made by the first-named claimants as 
assignees, and by the second as mortgagees of the bonds 
given to Mr. Lewis, to rank against the sum in Court 
pari passu with other creditors of the company. These 
claims were resisted by the other creditors; and by pre- 
ference shareholders, on the ground that .the bonas in 
question had been in fact only a method for raising 
monev outside and beyond the parliamentary powers, 
and therefore did not constitute a valid debt against the 
company. 

Mr, Roxburgh and Mr, Zindley for first claimants. 

Mr, Cotton and Mr, G, Hastings for second claimants. 

Mr, J, Pearson and Mr, Waller for creditors. 

Mr, Jessel and Mr, J, N, Higgins for preference share- 
holders. 

The Vice-Chancellor pointed out that the proper 
course for the preference snareholders, if they objected 
to these bonds, would have been to have opposed them 
at the special meeting in 1862, and if necessary, to have 
filed a bill to restrain their issue by the company. Na- 
turally thev had not taken this course, as it was only by 
means of the bonds that their railway had been finished 
and their property made productive ; but that being the 
case, they could not now contest their validity. It was 
true that all the capital of the company had been raised 
and all its borrowing powers exhausted, and the result 
was that at law these bonds did not constitute a debt 



binding the property of the company. But where it 
was shown that money had been borrowed by a com- 
pany for the purposes and for the benefit of the com- 
Sany, and haa been duly expended in that way, equity 
emanded that the lender should have a claim on the 
property which had been thus improved by his money. 
Here it was evident that the preference shareholders 
knew that their undertaking was being carried out and 
made productive by money borrowed beyond the par- 
liamentary powers ; there was an affidavit by the secre- 
tary of the company that the money advanced htld been 
expended for the purposes of the company ; and there 
was an admission by counsel at the bar that ' some at 
least of the bonds in dispute had been given for money 
actually advanced by Lewis and expended for the 
benefit of the company.' It was conceded that com- 
panies constituted under the Joint-stock Companies 
Acts could mdfe themselves liable for money borrowed ; 
but it was contended that^ under a private railway Act 
specially limiting the borrowing powers, a company 
could not make itself liable beyond the extent of such 
powers. He could not see the distinction between the 
operation of the general and of the special Act. No 
doubt there was no power to make any call on the 
shareholders beyond their liability; here, however, it 
was not sought to establish these bonds against the 
shareholders personally^ but against the property of the 
company in which the money advanced had been sunk. 
There must be an inquiry what amount of the money 
advanced on these bonds had been expended for the 
purposes of the company, and a declaration that such 
amount constituted a debt, which must be made good 
before any money could be taken out of Court Costs 
of all parties out of the estate, but no further costs of 
attending proceedings in Chambers could be allowed to 
the shareholders. 



^™%5;-^-}RoB80N..DoDD8. 

Practice— Taking Bill of File— Nominal Plaintiff, 

Motion by defendant to take the bill ofi' the file under 
the following circumstances : — 

The bill was filed by Robson, a carpenter, and member 
of the Northern Counties Benefit Building Society, on 
behalf of himself and the other members of the society, 
against the trustees, charging them with having bor- 
rowed money and dealt with the sums borrowed in a 
manner inconsistent with their duties. In support of 
the motion affidavits were filed showing that Itobson 
was the husband of the laundress of a Mr. Harle ; that 
Harle had been solicitor to another benefit society, 
with which some of the defendants were also connected; 
that dissensions arose between Harle and the other 
benefit society, in consequence of which, on January 20 
last, Harle was dismissed from the post of solicitor 
to that society ; that five days after that date the plain- 
tiff Hobson became possessed of an interest in the de- 
fendants' society to the amount of 2/. 0«. d</., upon 
which interest the present bill was filed ; that this suit 
was in fact the suit of Harle, and instituted simply for 
the purpose of revenge against such of the defendants 
as had caused his dismissal from the other society. No 
affidavit was filed in contradiction. 

Mr, Cole (Mr, A. O, Marten with him) now moved 
that the bill be taken off the file on the ground that, 
while purporting to be Hobson's, it was in fact Harle's. 

Mr, Olasse (Mr. O, JSasUngs with him), for the 
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plaintiff^ referred to the judgment of Lord Cairns in 
Seatcn v. Grant, Law J. Kep. Chanc. 36, 638, setting 
out the four grounds on wnich proceedings could be 
stayed in this summary manner : (1) where plaintiff is 
required to ^ve security for costs ; (2") where defendant 
submits to give all the relief asked ; (3) where the sub- 

i'ect matter of the suit has perished j (4) where the bill 
las been filed without the apparent plaintiff's authority. 
None of these grounds existed in the present case. As 
to the smallness of the plaintiff's interest, that was a 
matter for the hearing, and not for an interlocutory pro- 
ceeding. In Forrest v^ Manchester, Sheffield, and Lin- 
colnshire Railway, 9 W. K. 818. 

The Vicb-Chancelloe said that where, as in Seaion 
V. Grant, the bill was the plaintiff's own bill, and he 
was responsible for the costs, however improper his 
motives, he must be allowed to carry it to a hearing j 
nor would the poverty of a plaintiff give a defendant a 
right to ston a suit in this manner. But in the present 
case it had oeen sworn that the bill was not Robson's, 
but Harle's, and he must infer, from the facts brought 
before him, that Harle had supplied the money and in- 
demnified Hobson against costs ; at any rate, he clearly 
ought to do so. The rule laid down in SeaUm v. Chrawt 
only applied where there was a genuine and responsible 
plaintiff. Heie there was neither ; and, as in the case 
cited of Forrest v. Manchester, ^c, Hailtcay, the pro- 
ceeding was a mockery and an illusion. He was satis- 
fied that in that case Lord Westburt would, if applied 
to by motion, have allowed the bill to be taken oft the 
file. He considered that, where there were inherent 
vices in a bill which would ensure its dismissal at the 
hearing, but afforded no grounds for demurrer or plea, 
the proper course was to move that the bill be taken off 
the file; he should, therefore, accede to the motion, 
with costs against the plaintiff.* 



'^^May 29!^' } ^^ ^^i^eb's Textsts, 

Testamentary Appointment — Appointee Predeceasing Ap- 
pointor — Accruer. 

Elizabeth Bulmer having a power (not exclusive) to 
appoint a fund among nine cnildren then living, ap- 
pointed by will to all such children in equal shares, to 
Decome vested and transmissible, and payable at such 

* In the course of the case Mr. Bristowe, as amicus curiae 
referred to Bloxam v. Metropolitan Railway^ Law J. Rep. 
2 Chanc. 337, in confirmation of the principle laid down by 
the Vice-Chancellor. 



ages and times, and in such manner and with such 
benefit of survivorship as was directed in default of 
appointment by the- instrument creating the power (t.e. 
in equal shares, to vest on their respectively attaining 
twenty-one, or if daughters, marrying, with accruer), 
except that the shares of three of them, who were 
daughters, should be for their separate use. By a 
codicil she directed that the share of any child who 
should die without leaving issue should go and be 
equally divided amongst the other children, to the exclu- 
sion of any widow or husband whom any of her said 
children might happen to leave him or her surviviog. 
One of the children, William John James, died in the 
lifetime of the testatrix (but after the date of the 
codicil), leaving issue. After the death of the testatrix 
one-ninth of the fund was, with the consent of all par- 
ties, settled upon such issue. Subsequently, however, 
Mrs. Hewetson, another of the children, died, having 
been married, but leaving no issue ; and the issue of 
William John James claimed a share of her share also 
under the codicil aforesaid. The fund having been paid 
into Court, the surviving children of the testatrix peti- 
tioned to have it divided among them, to the exclusion 
of the issue of the deceased child. 

Mr, Kay and Mr, C, T, Sin^son, for the petitioners, 
argued that both the will and Uie codicil must be taken 
as speaking from the death of the testatrix, aod as 
referring to the only persons to whom she could then 
have appointed, namely, the children then living; coo- 
sequently that the respondents had no right even to the 
original share which had been given up to them, much 
less to the accrued share which they now claimed. 

Mr, Amphlett and Mr. Crossley, for the children of 
John James, contended that the clear 'intention of the 
will, consequently of the codicil also, was that the fund 
should go to the same pei'sons as would take in default 
of appointment, and that the general rule as to wills, 
speaking from the death of the testator, would not ne- 
cessarily apply to a testamentary appointment of this 
kind, so as to render it void. 

Jambs, V.C, thought that if the case had stood only 
upon the will, he should have said that the meaning of 
the testatrix was not to interfere with the settlement in 
default of appointment further than by limiting the 
daughters' shares to their separate use. !But the codicil 
was really an attempt to execute the power, in construing 
which she must be taken to have known that she could 
not legally appoint to a deceased child ; and such an 
intention ought not to be attributed to her for the mere 
purpose of making it fail. The order would therefore 
be as prayed, except that the respondents would not 
have to pay any costs. 



€axxxiB ai €omman If afo. 



Queen*s Bench, 1 BucH v. The Vestbt of the Parish 
May 28. j op Saint Martlebone. 

Compensation — Notice to Treats-Mandamus— Failure to 
Deliver Particulars of Interest in Property Taken — 
PuhHc Body, 

Mandamus stating that after the passing of 67 Geo. IH. 



c. 20, 'An Act for better paving, improving, and regu- 
lating the streets of the metropolis,' &c., and after the 
Metropolis Local Management Act, 18 & 19 Vict c. 120, 
the plaintiff was lessee of premises in the parish of 
St. Marylebone, and that the defendants, in exercise of 
the powers conferred upon them by the Acts, gave the 
plaintiff notice that they required to take these premises, 
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and that they were willing' to treat for the purchase of 
them and for the compensation to be made to the plain- 
tiff; and that they required the plaintiff to deliver 
within twenty-one days particulars of his interest in the 
premises. The mandamus alleged that the plaintiff 
furnished these particulars, hut that the vestry neglected 
to issue their warrant to the Sheriff of Middlesex to 
assess the compensation due to the plaintiff, and claimed 
damages and a peremptory writ to enforce obedience. 
Fourth plea, that the plaintiff did not, within twenty- 
one days from the seryice of the notice to treat, furnish 
the particulars required. Fifth plea, that the plaintiff 
did not within twenty-one days^ or within a reasonable 
time, furnish these particulars. 

Demurrer and joinder in demurrer. 

The Act 57 Geo. III. c. 29, 'An Act for better pav- 
ing, improving, and regulating the streets of the metro- 
polis,' enables the commissioners or trustees appointed 
to execute the powers of the Act, to widen streets, and 
for this purpose to purchase and demolish houses. By 
section 82, if any person interested in any such house, 
&c., cannot agree with the Commissioners as to the sale 
of his premises, they are required to issue a warrant to 
the sheriff to summon a jury to assess the compensation. 
By 18 & 19 Vict. c. 120, these powers are vested in 
vestries and district boards. 

H. Pityne (Quain with him) in support of the de- 
murrer. 

Keane {Bridgman with him), in support of the pleas, 
argued first that the pUintiff must show that the vestry 
had a continuing necessity for the land in question from 
the time when they first gave the notice to treat ; se- 
condly, that the Board were a public body, and could 
not be dealt with in the same manner as aprivate cor- 
poration like a railway company. 

The Court (Cockburn, C. J., Blackjjurn, J., Mellor, 
J., and Lush, J.) held that the pleas were bad. Rex 
V. The Commissioners for Improving/ Market Street, Man- 
Chester^ 4 B. & Ad. 833 (note), was ar conclusive au- 
thority to show that the vestry, having given a notice to 
treat, could not withdraw from it ; and the failure on 
the part of the occupier to furnish particulars was no 
answer to the claim, as no such particulars were re- 
quired by the local Act. With regard to the second 
point, it was disposed of by Coe v. Wise. 37 Law J. 
Rep. Q. B. 262. 

Jadgment for the prosecutor. 



Queen^s Bench, 1 

Jan. 13, \ West v, Dobb. 
May 31. J 

Landlord and Tenant-^ Covenants running with Land — 
Assigns not mentioned in Covenant — Covenant not to 
Assign — Equitable Assignment of Term. 

This was an ejectment to recover possession of two 
farms of which the plaintiff was lessor, for breach of a 
covenant not to assign. The farms were let in 1860 to 
two persons named Teddar and Pridham for a term of 
fourteen years, the lease containing a covenant by the 
lessees for themselves, their executors, and admimstra- 
tors, that they, their executors and administrators, should 
not nor would ' underlet, assign, or otherwise part with 
the possession of the demised premises or any part 
thereof, without the written consent of the lessor, his 
heirs and assigns, being first had and obtained for that 
parpose»' with a power of re-entry on default, Teddar 



and Pridham occupied the farms for about three years, 
and then sold their interest in them to a Mr. Wade, the 
lessor writing a letter in which he consented to Wade 
taking ' the two estates that Teddar and Pridham have 
been renting of me, on the same conditions and in 
accordance with their lease.' The letter concluded 
with the words, ' This will be a sufficient authority for 
Messrs. Teddar and Pridham to transfer the lease to 
you.' Wade entered and took possession of the farms, 
out no assignment of the term was executed to him. 
In 1867 he executed a deed, assigning his property, in- 
cluding the farm, to trustees for the benefit of his cre- 
ditors, the lessor giving his consent in the same terms as 
formerly. The trustees then agreed to sell the premises 
to the defendant, who entered upon them, whereupon 
the plfuntiff brought ejectment. At the trial before 
Blackburn, J., at Bodmin, the learned judge nonsuited 
the plaintiff, with leaye for him to move. A rule having 
been obtained, 

ISnder showed cause, and contended that as Wade 
and his trustees were only equitable assignees of the 
premises, nothing done by them could work a forfeiture 
as regarded the original lessees, Teddar and Pridham ; 
secondly, that as assigns were not mentioned in the 
covenant, the trustees would not be bound by it 

Kingdon and A. Charles supported the rule, and fur- 
ther contended that the terms of the lessor's letter au- 
thorising a transfer of the lease would only justify a 
proper legal transfer by deed, which had not been made. 

The Court (Cock burn, C.J., Blackburn, J., and 
Mellor, J.), after taking time to consider, now delivered 
judgment in favour of the defendant, and discharged 
the rule. It was unnecessary to consider whether the 
fact that assigns were not mentioned in the covenant 
prevented it from running with the land, as the Court 
were of opinion that there had never been any assignee 
of the whole term within the meaning of the covenant, 
and consequently that there was no forfeiture. With 
regard to the objection on the terms of the letter, they 
did not think that the permission was restricted in the 
manner contended for. 

Rule discharged. 

Common Pfcaw. 1 WooLLET v. Toe North-London 
May 29, 31. J Railway Company. 

Production and Inspection of Documents^- Common Law 
Procedure Acts, 1862, 1854. 

Meadows White showed cause against a rule nisi to 
inspect certain documents mentioned in an affidavit of 
discovery of documents made by the secretary of the 
defendants' railway company. 

W, G, Harrison argued in support of the rule. 

The action was by a railway passenger for an injury 
from the defendants negligence, and the negligence was 
imputed to the defective construction of one of the de- 
fendants' engines. The documents described as Nos. 1, 2, 
and 3 were reports to the defendants' general manager as 
to the accident — No. 1 being by one of the defendants' 
inspectors. No. 2 by the guard of the train, and No. 3 
by the defendants' locomotive superintendent ; and the 
documents described as Nos. 6 and 7 were reports after 
action brought from scientific men, consulted by or on 
behalf of the defendants, with reference to the cause of 
the accident. 

The Court decided that reports made in the ordinary 
discharge of duty by one officer of t^e d^fenduits' com- 
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panj to another without reference to any litigation are 
not privileged from disooyery under the Common Law 
Procedure Acts^ whether sucn reports were made either 
ante or pod litem motam, or whetner they contained only 
matters of £ftct or matters of opinion, hut that informa- 
tion ohtained confidentially with a view to litigation, 
yiz. of instructing the person ohtainin^ it, whether he 
has ground for making or resisting a claim, is privileged. 
On these grounds inspection was granted of the docu- 
ments Nob. 1, 2, and 3, and refused of documents Nos. 6 
and 7. 

Mule accordingly. 

Common Pleas, \ Cbackheli v. The Matoe, &c., or 
June 1. J Thetfokd. 

Navigation Act — Dredging River — Weeds and Aecumvia* 
iion-^Infttn/ to adjacent Land from Overflowing, 

Special case raising the question whether the plaintiff 
was entitled to recover hy action against the defendants 
(as having the control of the River Brandon or 
Lesser Ouse, and for improving the navigation of which 
they were made the undertiocers by a local statute) 
compensation for an injury the plaintiff had sustained 
by nis land being overflowed. The overflowing was 
found to have arisen from weeds not having been eflec- 
tually cut, and from accumulations of silts by reason of 
staunches the defendants had put in the river, which 
accumulations had not been removed by dredging. 

Keane (Btdwer and Merewether with him) argued 
for the plaintifi^. 

O'MaUev {Edward L. O^MaUey with him) appeared 
for the defendants, but was not called on. 

The CoTJBT were of opinion that, as the statute had 
not vested the soil of the river in the defendants, or 
given them a ri^^ht to interfere with the river otherwise 
than for navigation ; and as it did not appear, from any- 
thing stated in the case, that the staunches were put 
negbgently or maintained otherwise than for navigation, 
or that the removal of the weeds or accumulation was 
necessaiy for the navigation, the plaintiff had failed to 
show any duty which the defenaants had omitted to 
perform, or any wrongful act for which they were liable 
m this action. 

A nonsuit entered. 



for the plaintiff, a rule waa afterwards obtained to enter 
a nonsuit, on the ground that there was no evidence that 
l^e plaintiff had an exclusive right to the door as against 
the defendant, and that the chapel was part of the parish 
church ; also that the plaintiff had no legal right to the 
chapel, inasmuch as the manor and manor-house to 
which it was appurtenant were still the property of the 
Earl of Stamford. 

A. J, Stephens^ MoLUgre, and Benjamin Shaw showed 
cause. 

Hardinge Qifford and Horatio Lloyd supported the 
rule. 

The CouBT discharged the rule, holding that the Earl 
of Stamford's predecessors had a freehold of inheritance 
in tiie soil of the chapel, and that the chapel was the 
plaintiff's, although the manor and manor-house were 
still the Earl of Stamford's. 

Ride discharged. 



AKB 
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Prescription — Private Chapel in Parish Church, 

Declaration in trespass for breaking and entering a 
' chapel aisle or private or lesser chancel ' in Mottram 
parisn church. Plea 'not possessed.' 

It appeared at the trial at Chester that the Earl of 
Stamfoiti, whose predecessors had from time immemorial 
repaired Mottram pariah church, granted to the plaintiff 
in 1868 the chapel in question, which was situated at 
the south-east comer of the church, forming to the eye 
part of one and the same building with it. The 
defendant, the vicar of the parish, had removed the lock 
from a door by which the chapel was entered from the 
churchyard. Acts of ownership by Lord Stamford's 
predecessors were proved to show that they had been 
seised in fee of the ground on which the diapel was 
built, and were the owners of it up to 1858, wnen the 
grant was made to the plaintiff. 

Kelly, Cfi^, having directed a verdict to be entered 



Exchequer, \ Godwin 
May3L J 

Debtor and Creditor— Deed of Arrangement — Omission 
to Plead the Deed—Edoppel—DtOy of Sheriff to Arred, 

Demurrer to replication. 

The action was against the Sheriff of Middlesex for 
not arresting one Petley upon a ca. sa. The defend- 
ants pleaded that, after the accruing of the pluntiffs' 
claim against Petley, and before the delivery of the 
writ to the defendants for execution, Petley executed a 
deed of arrangement with his creditors under the Bank- 
ruptcy Act, 1861, 8. 192, and obtained a certificate of 
registration, whereof defendants had notice. 

Keplication that the deed contained a release, and 
was (if valid) pleadable in bar of the action in which 
the judgment was obtained, but that judgment was 
signed for want of a plea ; that the required number of 
creditors had not signed ; and that Petley did not claim 
protection undeV the deed ; of all which defendants had 
notice. Demurrer. 

Quoin (Day with him), for the defendants, argued 
that the sheriff, if he had taken Petley, would have 
been bound to release him under Ames v. Colnaghi^ 87 
Law J. Rep. (w.s.) 0. P. 169, and therefore it was use- 
less to go through the formality of arresting. As to 
Petley's not having claimed protection,^ he had not had 
an opportunity of doing so because he had not been 
arrested. He attempted to show that Rossi v. Bailey^ 
37 Law J. Rep. Q. B. 204, which decided that a debtor 
who omitted to plead a deed was estopped from after- 
wards setting it up as a defence to an execution, ought 
not to be followed in this case, because, although the 
sheriff might know the date of the judgment from the 
writ, and the date of the registration of the deed from 
the certificate, yet he could not tell if the deed did or 
did not contain a release so as to be pleadable in bar. 

Morgan Lloyd was to have argued for the plaintiffs. 

The Court (Kellt, O.B.. Bramwell, B., Cha5- 
NELL, B., and Olbasbt, B.) gave judgment for the 

Slaintiffs, on the ground that PeUey had not pleaded the 
eed. They considered that they were concluded by 
the decisions of the Court of Queen's Bench in Wigrmn 
V. BaUeyy 87 Law J. Rep. Q. B. 71, and Rosei v. Bailey, 
which cases were not precisely in point, but were de- 
cided upon a principle which applied to this case. 

Juagmentfor the plaintiffs. 
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Rvchtquer, \ Holmes p. Thb Nobth-Eastebit Railwat 
Ma7 28. J CoMPAKT. 

Negligence — Repair of Coal Depot, 

Action for negligence tried before Gleasbt, B., at the 

last aaeizes at York. Verdict for the plaintiff— damages 

75/., the defendants having leave to move to enter a 

nonsuit on the ground that there was no evidence of 

. negligence. 

The defendants had a coal depot at York^ with certain 
cells under the railway, and the practice was for the 
persons who went there to receive their coals to back a 
cart into one of the cells, and then to tip a coal truck over 
the cell and so send the cool down into the cart below ; 
and it had become the practice for such persons to go 
upon the railway and assist the company^s servants in 
tipping the waggons. The plaintiff went to the station 
to receive some coals, and asked the station-master for a 
roll, but was told that they were all full, and that he 
could not have one that day. He replied that he had 
urgent need of the coals, and would go up to the tnick 
.niid get some. He went up to and along the flagway 
which ran bv the side of the truck, and mounting on to 
the buffer of the truck, threw some coals down into his 
waggon. As he stepped off, the flagway gave way under 
liis mot, and he was thrown down and injured. The 
ilagwav was out of repair. 

2). Seymour and Bah/i showed cause against a rule 
which had been obtained to enter a nonsuit 

Ooerend and Kemplai/ supported the rule, contending 
that the phuntiff was on the flagway of his own accord 
and not by the invitation of the company, although with 



their 
peril. 



permission, and that he went there at his own 



The CoxTBT (Kbllt, C.B., Bramwell, B., Channbll, 
K, and Cleasbt, B.) discharged the rule, holding that 
persons coming to the depot for coal had been invited to 
come upon the flagway for the purpose of getting it, and 
that the plaintifi''s going up and throwing down the coal, 
instead of tipping a truck over as was usual, was merely 
a variation of the mode of getting the coal, and did not 
interfere with the plaintiff s light to have the flagway 
kept in a safe state. 

Hule discharged. 



Exchequer, 1 Case (Appellant) v, Stobt (Respond- 
MaySl. J ent). 

Metropolitan Hackney Carriage — Bailway Station, 

Case stated by a Metropolitan police magistrate, under 
20 & 21 Vict c. 48. 

The appellant obtained a summons under the Hackney 
Carriaffe Act, 1 & 2 Wm. IV. c. 22, s. 26, against the 
respondent^ the driver of a hackhey carriage, for that he 
in a certain public place, to wit the Great Northern 
Railway Station, at King's Cross, within the Metropoli- 
tan Police District, refused to drive the said carriage to 
a certain place, not exceeding six miles in distance, to 
which he was required to drive the appellant. 

It was proved that during the cab strike the appellant, 
who was a member of the Cab Strike Committee, went 
into the Great Northern Railway Station, and seeing the 
respondent with other privileged cabmen (as they were 
popularly called) on the arrival platform waiting for a 
train, required him to drive to Camden Town. This 
was done for the purpose of raising the question whether 
the railway stetion was a proper cab-stand. The re- 
spondent finding that the appellant had not arrived by 
the train, refused to drive him. The station is not a 
place appointed by the Commisnioners of Police as a cab 
stend, and it is the private property of the company. 

The appellant maintained that the respondent had 
made himself liable to a penalty under 1 & 2 Wm. IV. 
c. 22, ss. 35, 42, and 16 & 17 Vict c. 33, s. 17, or one of 
those Acts. 

The magistrate decided that the stetion was not a 
public place at which the respondent was plying, within 
the meaning of the Hackney Carriage Acts, and that 
therefore he was not governed by the rules laid down by 
those Acte, and he dismissed the summons. The ques- 
tion for the Court was whether he was justifled m so 
doing. 

O. Denman (Hancock and Hume Williams with him) 
was heard for the appellant 

J, Brovm ( Wills with him) was for the respondent, 
but was not called on. 

The CouBT (Kelly, C.B., Bbamwell, B., Chankell, 
B., and CL£A8Br,B.) gave judgment for the respondent 



€avixi Qi Criminal ^pp^al 

Coram Cockbubn, CJ., Bbamwell, B., Mellob, J., Suite, J., and Hanneit, J. 



r RsoiNA V, Henbt Debino. 



Crown Cases Reserved, 
May 29. 

Larceny by a Servant — Animus Furandi — Question for 
the Jury, 

Case reserved by the chairman of Kent Quarter 
Sessions. 

The prisoner was tried at the Adjourned Quarter 
Sesdons for the county of Kent, held on March 4, I860, 



on an indictment for stealing Qs., the moneys of Henry 
Simmons, his master. 

The following facts must be teken to have been 
proved : — 

The prisoner was a waggoner in the employment of 
the prosecutor. On Februaiy 13 last the prosecutor's 
bailiff sent out four teams of horses with waggons, 
one of them being in charge of the prisoner. 

The prisoner and the other persons in charse were 
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oidered to go with the teams to a place called Snodland 
to fetch coal. 

For the jonmej which these teams were to take they 
should have gone through two turnpike gates called the 
Koyal Oak and Snodland Gate^ and before starting the 
said bailiff delivered to the prisoner money to the 
amount of 8s. 8d, for the purpose of paying the tolls at 
the said gates in respect of all the teams. 

On February 26 last the bailiff asked the prisoner if 
he had paid the tolls at the Snodland Gate. The 
prisoner said he had not The said bailiff asked him 
why he had not paid the said tolls, and the prisoner 
replied that by the road they went no toll was payable, 
and that he had spent the money, amounting to 65., on 
beer for himself and the other waggoners and mates. 
The prisoner stated the teams had gone by a parish 
road, which only crossed the turnpike road at the gate, 
and thus no toll was payable. 

The jury convicted the prisoner, but having some 
doubt whether these facts prove a larceny on tne part 
of the prisoner, the Court reserved the point for the 
opinion of the Court for the consideration of Crown 
Cases Reserved, and admitted the prisoner to bail to 
appear and receive judgment when called upon. 

The question for the consideration of the Court is, 
whether under the above facts the prisoner could pro- 
perly be convicted of larceny. 

No counsel appeared for the prisoner. 

Ban-ow for tne prosecution. The prisoner look the 
money from the bailiff with a specific direction as to its 
application. He had the bare custody of the money for 
tnat purpose. His poesession was the possession of his 
master, whose money it was until he converted it to his 
own use by spending it on beer, when he was guilty of 
the trespass which constituted the larceny (2 Buss, on 
Crimes, 382, 4th ed.). The distinction in cases of this 
kind is, that if the owner part with the custody only, 
and not with the possession, and the prisoner convert 
the chattel to his own use, though he nad no felonious 
intent at the time he received it^ it is larceny ; but if 
the owner part with the possession, so as to give the 
servant the power of dealing with it, and he convert it 
to his own use, it is then only larceny, if there was a 
fraudulent intent at the time the prisoner took it 
(2 Russ. on Crimes, 893, 4th ed.). The cases of Beg. v. 
Beamatif C. & M. 596, and Beg. v. Goode, C. & M. 682, 
are especially in point. 

CocKBUBN, C.J. — ^The doubt I feel is whether, upon 
the facts of the case before us, there was any intention 
to commit larceny; and I do not gather from the 
statement of the case that that question was distinctly 
left to the jury. If the man said to himself, 'By 
going the other road I equally well do what my 
master intends^ and save the toll, and it is the same 



thing to master whether I spend it on the toUs or 
save it and take it out in drink with my mates;* 
and the question had been left to the jury whether, 
upon that state of the man's mind, they thought it 
showed a thievish mind,' as my brother Braxweli 
puts it — ^that is to say, a felonious intention — I should 
say that they would not have so found. I cannot see 
that that question has been left to them. I think that 
it was a wrong thing for the servant to do ; and when it 
was brought to the knowledge of the master, he would 
have done right in giying him a 'rowing,' and if it 
occurred a second time he might properly have dis- 
charged him ; but I do not think it is a proper case for a 
prosecution for felony. 

Bbahwell, B. — Suppose a feed given to a servant for 
his master's horses, and the man got a friend of his to 
give the horses their feed, and the man disposes of the 
feed in another way, is that larceny ? 

Haioen, J. — Or if bread were given to the servant 
to feed the horses, and they would not eat it, and the 
man oat it himself, is that larceny P 

Barrow. — Perhaps not Because there could not be 
a felonious intention ; but here the man says nothing 
about it for twelve days, and not then till he is asked 
about it. 

CocKBUBN, C.J. — ^Then he tells the truth. He says 
he misapplied the money, but in effect that he thought 
he had a right to do so under the circumstances. 

Per Curiam. — We do not collect from the statement of 
the case that the proper (j^uestion was distinctly put to 
the jury, and therefore, without saying that under no 
circumstances the prisoner could not be found guilty 
under the above facts, we think that on the special facts 
of this case the conviction should be quashed. 

Conviction quathed. 

Note. — ^We give a note of the above case, as we think 
it may be useful as a guide to justices as to the proper 
mode of dealing with similar cases ; but we do not intend 
to include it in the cases reported in the Law Jottbk al 
Reports, because the Court seemed anxious to have it 
clearly understood that they did not decide that under the 
above facts the prisoner could not be convicted of larceny 
or determine any other matter of law, but merely that, 
upon the statement of the case, they rather inferred that 
tne opinion of the jury upon the question of the exist- 
ence of felonious intention had not been separately and 
distinctly asked and given, and therefore the conviction 
would be quashed. But, probably, had the Court felt 
called upon to decide the point of law as to the legality 
of the conviction, the lelonious intent being found 
to exist, they would have concurred vdth the authorities 
cited by the counsel for the prosecution, and have up- 
held the conviction. 
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Mortgagee m Fauessionf Sale by — Misttatemmt m Parti- 
cvktn — Form of Decree, 

This was an appeal by the defendant from an order of 
Stvabt, V.O., reported antiy p. 66^ panting the usual 
account against nim as mortgagee in possession, and 
ordering that, in taking such accounts, the chief clerk 
shonld ascertain wheuier the money produced by the 
sale of the mortgaged premises was a fair and proper 
price, and more or less tnan would have been fixed for a 
reserved price in case the premises had been sold under 
a decree of the Court ; and that the defendant should be 
charged with so much as the chief clerk should ascertain 
and state that the price for which the same was sold was 
less than would have been fixed for such reserved price. 

Mr, Diokifuon and Mr, JS, M, Jackton for the appel- 
lant 

Mr, Serjeant Sargood and Mr, Ince for the respondent. 

The LoBD GHANCfiLLOB thought that there was no 
evidence to prove that any loss had been incurred at the 
sale by reason of any misstatement or neglect on the part 
of the vendor, the mortgagee. The Vicb-Chai7cellob*8 
order must therefore be varied by striking out so much 
of it as directed the chief clerk to asi-ertain and state 
what loss had been occasioned at the sale by the defen- 
dant's misconduct, and charged the defendant with it. 
There must, of course, be the usual account taken against 
the defendant as mortgagee in possession ; but the plain- 
tiff must pay the coet» of the suit up to and including 
the hearing; there would be no costs of the appeal, and 
the deposit would be returned. 

LoBDS Justices. 
May 6, 29. 

Warren of Conies — Bight to the Soil — Ruchiding 
Agreement — Mistake, 

In 1664 the then Earl Beauchamp and the defendant 
Charles Winn entered into an a^ement for the ex- 
change of portions of their respective estates, the agree- 
ment being founded on the assumption that the earl was 
entitled to a right of free warren over certain lands 
called l^e East Common, in the parish of Crumby, and 
that the soil of, and materials under, the said common 
belonged to Winn. This agreement was executed; and 
possession given accordingly. In I860 the late earl dis- 
covered a document which purported to be a grant from 
the duchy of Cornwall, to his predecessor in title, dated 
March if 09, and whereby was granted ' all that warren 
of conies, with hU the rights, members, and appurtenances 
in Brumby, and all that lod^e or house thereupon built, 
and all that warren of conies, with the rights, &c., iu 
Kedboume, both which said warrens of conies are now 
commonly called or known by the name of Brumby 
Warren, and do extend themselves in and over the wastes 
or east moors of Brumby, &c.' Winn claimed also 
under a grant from the duchjr, dated July 1799, of * the 
manor and soke of Eirton Lindsey,* and alleged in the 



' £abl Bbavchaup v, Wimr. 



pleadings that the East Common was included withm 
that manor and soke, and that the soil of and mtomb 
under the East Common passed by it The earl, on dis- 
covering the grant of March 1799, considering that he 
was entitled by virtue of it to the soil and minerals 
under the East Common, instituted thia suit to set aside, 
the agreement, on the ground of common mistake. The '. 
Mastxb or thb Rollb dismissed the bill; fxom. this 
decision Earl Beauchamp appealed. 

Mr, Jeaael Bud Mr. FPoj^rcj for the appelknta 
Sir R, Palmer^ Mr, Melkeh, Mr. Speed, and Mr, Jeme 
for the respondent 
Tlie judgment of the Court was delivered by 
Gif FAKi), L.J., who, after reviewing the facts of the 
case and the authorities, stated that he considered that 
by a grant of a warren a right to the soil might pass, if 
the inteution of the instrument was to pass the soil ; the 
question hera therefore simply was, wnat was intended 
to pass by the ffrant of March 1799. His Lo&nsHiP 
came to the coDcTusion that, looking at the words of the 
grant and the acts of the various parties interested in it 
since its date to the present time, it was never intended, 
nor was it considered by any single person, that by the 
word ' warren ' the soil did in fact pass. The appeal 
therefore failed, and must be dismissed with costs. 



Bankrvptcy — Jurisdiction of ComUy Court^BankruaCs 
BiUrf a* to Amount of Debts-^Bankn^ftey Act, 1861, 
s. 94. 

This was an appeal from an oi*der of Mr. Skinner, the 
County Court juage at Wolverhampton, annullin? an 
adjudication on the ^und that the bankrupt had not 
in His Honour's opinion a bonajide belief that his debts 
amounted to less than 800^ at the time of filing his 
petition; the debts, as it appeared, in fact exceeded that 
amount by above 20L At tne time of filing the petition 
the petitioner had but one debt, yiz., a judgment for ^26L, 
and the costs of the action in which it had been reco- 
yered. These costs had not been taxed, but the bank- 
rupt's solicitors advised him that they eould not be 
expected to exceed 66L He therefore calculated that 
he owed 260L on this account, and he was under a lia- 
bility which he estimated at 10/., making a total of ftOOL 
In fact the taxed costs amounted to 85/. 

3Ir. Everitt was for the appellant, the bankrupt 

Mr, Be Qex and Mr, A. B, Jtlfiot the opposing cre- 
ditor. 

Their Lobdships thought that the bankrupt must be 
taken, under the circumstances, to have made a fair 
estimate of his debts, and that the case properly came 
within s. 94 of the Bankruptcy Act, 1861, and therefore 
the County Court was the proper Court to apply to. They 
discharged the order of tne Coun^ Court judge, and 
gave liberty to the appellant to proceed with the bank- 
ruptcy, givmff him protection fiom arrest for a month, 
in order that ne mignt do this. 
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LoBDS JusncBs. 
May 29, SL 



JE!r partB LoKBoir, Chathav, aitd 
Dover Railway Co. In re Loh- 
Doir, Chatham, ahd Dover Rail- 
way ABRAireEKBirT Acx, 1867. 

JuHsdidum — InjvncHm to Bettrain AppH6aH(M to Pat' 
Uament-^Breach of Trwt by IHreetorB. 

This WM an appeal from two orden of V.C. SnrART, 
one restramin^ tne directors of the London, , Chatham,, 
and Dover Railway (who had been flippcan ted under the 
Amaf^ameDt Aet, 1867) from farther proseeuting a bill 
now before Parliament, which had been introduced bv 
the diractors in the name of the company, for the pur- 
pose of referring the affiurs of the company to twoarbi- 
tratota; the ower diivcting the directors to pay info 
Court a aum of about 160,000^: in their bands. The 
oiders had been obtained — ^th« first by two shareholders 
who had been appointed to represent, for the purposes of 
proeecating .certain inquiries which had be«^n directed, 
the stock and t^areholders of the general undertaking; 
the other by debenture holders. Tiie application was 
made under the Arrangeraetit Act The ground of the 
fint application waa that the directors who had been 
appointed for the piirpoees of the Arrangement Act had 
no authority to make an anptication to Parliament in the 
name of the compaoT. The second was founded upou 
the alleged breacn or trust committed by the directors 
in applying sums of money in their hands, received by 
them f^m the tolls of the company, in making certain 
payments which it was contended ought to be made out 
of capital* The propriety of this turned vety much 
upon the special provisions of the Act, which woe of an 
unusual character. 

Sir R. Palmer and Mr. Kehmdeh for the appellants. 
' Mr. Dickinson^ Mr. Martmeattf and Mr. T, A, Robert* 
repreeented the respondent. 

Their LoRJMHiPS held that the Court had jurisdiction, 
acting in pergonam, to restrain persons from proceeding 
with applications to Parliament; yet they diilered firom 
Hia UonouR as to this being a proper case for the exer- 
cise of this juriAdiction. As to the second point, thev 
considered that no breach of trust had been committed., 
and therefore there were no sufficient grounds for or- 
denuK payment of the money into Court. 

MotK orders of the Vice- Chancellor were discharged. 



QlB- 



liosns Justices. \ In re Smith, Kntoht & Co. 
June 1. J SDK's Case. 

Debtor and Creditor-— Acceptance of New Debtof by 
Creddor. 

Thia waa an appeal from an order of the Masvbr of 
TRB BoiXJi, allowing Mr. GKbson's claim to be a creditor 
of the company for 5,150/. and interest 

In the year 1864 Mr. Gibson, a banker at Saflfron 
Walden, made an agreement vrith Messrs. Smith k 
KhiKht that he would advance to them the sum of 
6,0001. for the purpose of making a railvray, for which 
they were contractors, upon the security of a deposit of 
shares of the railway comnanv. Shortly afterwards 
MeHn. Smith & Knight sold their business, including 
the above contract, to the limited company now being 
wound up. In August, 1864, Mr. 'Gibson wrote to 
Mesars. Smith & Knight with reference to the loan (patt 
of which had then been advaneed), and said^ that the 
promissory notes to be given should be jointly and Mve^ 
mUy iBAde by Smith and Knight, * and not by ^e «oui^ 
pany, ae oui ttrangement was with' you M-^dividual*V 



and we know nothing c f the company in thia tmnsac- 
tion.' Accordingly, Smith and Knight gave the notes, and 
the advances were made to them to the extent of 6,150iL, 
which was handed over to and uaed by the company. 
Interest waa. paid on the notes by the company, but 
with the exception of an implication to the company for 
the- interest and receipt of it from them no oonununica- 
tion between Gibson and the company took place xeUip 
tive to the loan. The question waa whether any.oaa* 
tract existed between the oompany and Gibson, it waa 
admitted that the company were bound by contract. to 
indesmify Smith & Knight against Gibson's elaim; 
but there were equities and set-offs existing wliieh 
made ii important to resist the present claim. 

Sir R.. RoffsfoUuy aud Mr. iVetMio for the offioisl 
liquidator. 

Mt\ Jessel and Mr. ChiUy, for Mr. Gibaon. . . 

Their Lordships held that, though in an ordinasy . 
case, such as a change of partners in «. firm, slight, evi- 
dence of the assent by the creditor to the ehnnge of 
debtors or to the addition of a new debtor was sutiicieat 
to conatitute a contract, jet, after the letter of Au<^ 
gust 12, 1864, lepudiadng ai^ conneetion wilhi the 
company, strong evidence waa here neoessafy to es t a b li s h 
the Acc^tance by Gibson of the company aa hia 
delaton,. and none each was forthcoming, theJtefore it 
could not be considered thnt any contract ever existed 
between the company and Gibscm, find the claim must 
be disaUowed. They discharged^ theiefo^, the ocder <d 
the Mastjsr of ihb Bolls. . 



T «^- T «^««« f J» n» HuMBSft IROK W(«IH8 OoM- 

LoBDS Justices. I ^^^ ^ ^ Warrak* Fr- 

'^^®^- I KANOSCOMPAFT. 

Winding-up of Company — Interest on Debts, 

The question in this ^>p^ was whether a dividend 
ought to be paid upon interest accruing after the date of 
the VFindin(j[-up. The Mastrr of thb Bolls held 
that the dividend shoiUd be paid upon the intei^t due 
at the date of each declaration of dividend. 

Mr. Southgate and Mr. tVickens for the appellant, the 
officii liquidator. 

Sir R. BaifyaUay and Mr. Eddis for the Warrant 
finance Company, the creditors in question. 

Their Lordships held that the dividend in the casei of 
an insolvent company ought to be paid only upon the 
interest due at the date of the vidnding-up. Though, if 
the company's estate would ultimately pay in full, then 
the whole interest accruing after the vnnding-up, ac* 
cording to the contract, would have to be piud. 



xvum.^1.., ALB. J 

May 29, 81. | 



LOBD BOMILLT, 



In re Ths Cokmsbcial Bank 
Corporation of India and 
THE East. 

Companies Act^ 1862, s. 160— Windrng-yp-^Compromim 
— SanoUon of Court. 

The above-named company had, init864,' been incor- 
porated by charter obtained by certain members of an 
older corporation called the Commercial Bank of India, 
to whose business the present corporation had succeeded, 
f he present corporation having, by order dated May 28, 
1866, been ordered to be wound up, many intricate and 
expensive litigated questious arose between - various 
classes of* creditors and ooniributoties, and in particular 
a suit was instituted by the older against the preaent 
JMunk^ involving claims to a large amonnt* 

Digitized by VjOOQIC 



162 



THE LAW JOUENAL NOTES OF CASES. [Ju» u. im. 



In Older to put a stop to the enonnoos litigatioa 
which tras otbttrwiae inevitable, a compromitie was 
arranged between the creditors and contnbutories, the 
main features of which were that a sum of 10,000/. was 
to. be paid to a committee of contributorieB, and that 
creditors were to accept 17«. in the pound. 

This scheme was approved bj 821 out of about 1,100 
creditors, only 8 dissenting, the remainder being silent ; 
the assenting creditors representing 2,2';0,000/., and the 
dissenting 23,000(. in value. Of the contributories, 382 
holding nearlj two^hirds of the shares assented, one 
dissented, and 102 were silent. 

This was a petition by the official liquidator to obtain 
the sanction of the Court to the compromise under 
section 160 of the Companies Act, 1862^ with the view 
of binding all parties. 

Sir E, BoffgaUay and Mr. Kekeioieh for the peti- 
tioners. 

Mr, Smdhgaie and Mr, R, F. BriOoroe for the old 
bank. 

Mr, Jessdy Mr, W, F, Bobmson, Mr, Swanaton^ Mr, 
Fischer, Mr, Lmdley, and Mr, Ferrers for other parties. 

Mr. Devigne, a creditor for 3.600/. (one of the eight 
who dissented), opposed the application in person. 

The Master op the Rolls expressed a very strong 
oninion that the compromise would be greatly for the 
advantage of all parties, including the dissentient cr«^di- 
tors. It met with his entire approval, his only doubt 
being as to the jurisdiction of the Court to make it com- 
pulsorjr. He had, however, read the j udgroent of the Privy 
Council in Thfi Bank of Hmduetan, CAiimi, and Japan v. 
The Eadem Financial' Corporation, on March 16, 1860, 
in which it was held that, under the similar section of the 
Indian Companies Act, a Supreme Court in India had 
such jurisdiction. The scheme was therefore sanctioned. 



(The Watford and RroxMAirs- 
WORTH Railway Co. v. The 
LoEDoir AKD North Western 
Railway Co. 

BaUway Company — Jurisdiction — Account — Bailway 
Companies Arbitration Act, 1859. 

This was tbe hearing on motion for decree of a suit to 
obtain a declaration of the rights of the two companies, 
and for the taking of accounts under an agreement made 
between them, and dated June 16, 1802, and which was 
in effect an agreement for the working of the line of the 
plaintiff company by and at the expense of the defendant 
company, on the terms of the defendant company receiv- 
ing the tolls and paying to the plaintiff company 50 per 
cent, of the gross earnings. The agreement also con- 
tained a clause under which any difference which should 
arise between the two companies touching the construc- 
tion^ or any thing done in pursuance, or any of the in- 
cidents or consequences, or any breach or non-fulfilment, 
or any liability, damages, losses, costs, or expenses by 
reason of any breach or non-fulfilment, of the agreement, 
should be referred to and determined by aroitration, 
according to the provisions of tbe Hailwav Companies 
Arbitration Ai:t, 1869. 

The plaintiff company claimed an account and pay- 
ment or 50 per cent, of the gross earnings. The d'e* 
fendant conipanv claimed to be entitled to set off against 
the plaintiffs* claim certain items for expenses alleged 
to liave been incurred in completing the line, and for 
certain tolls for the use of Watiord station, and ior rent 



and 'Services prior to the time fixed fox the oommenoe- 
meat of the agreement. 

By their answer, and also at the hearine, the deM- 
ant company insifldted that the remedy of the pUuntiif 
company was either by action at law or by a refeienos 
to arbitration under the agreement^ and not by a suit in 
equity. 

Mr, Locoek JVM (Sir B, Baggattay with him) for 
the plaintiff company. 

Mr, Speed for the defendant company. 

The Master ov the Rolls said that the account was 
evidently so complex, that if tried at law it would at 
once be ordered to be referred. It was, therefore, so 
far a fit subject for a suit in equity. A more serious 
difHculty, hjwever, arose firom the arbitration clause, 
the words of which, coupled with sections 2 and 20 or 
the Kailwajr Companies Arbitration Act, 1859, ousted 
the jurisdiction of the Court, and rendered a reference 
to arbitiation compulsory. If, however, the defendant 
company woald waive their right to insist on tbis ob- 
jection, and if the amounts in dispute could be agreed 
on and both parties would consent to the proposed 
course, he would be willing to decide in Chambers the 
rights of the parties under the agreement, which would 
save much expense. If, however, the defendant com- 
pany insisted on a compulsory reference, he must dismiss 
the bill, but without costs, as the objection ought to 
have been pleaded in bar to the suit. 



Lord Roxillt, M.R. 
June 1, 3, 7. 



(Jn re The Bi.iK£LT Obd- 

KAVCE COICPANT (LlKlTEl)). 

Ex parte The Metropoli- 
tan AND PrOTINCIAL BaKK- 

, IN© Company. 

Company — Wmdmg^up — Credits Bight to Prove^ 
Collateral Security. 

The Blakely Ordnance Company, now in liquida- 
tion, had given bills for 4,000^ to the fbover-named 
bank to secure a debt of that amount due from tbe 
company to the bank. 

As a further security for this debt, the company deli' 
vered to the bank thirtv-two debentures of the nominsl 
value of 260/. each, making the nominal value of 8,000/., 
which were issued by Captain Blakely, the manager 
and agent of the company in that behalf auihoriBed. 
These particular debentures had originally been made 
payable to one Challis or bearer, and had been issued 
with the intention of their being delivered to Challis in 
respect of some transaction which was not canitd out 
The debentures, instead of being handed to Challis, 
were, therefore, retained by Captain lilakely, as tbe 
company*s manager, until they were delivered to tbe 
bank as above stated. 

This was a summons by the bank (who had been ad* 
mitted to proof, in respect of the bills, for 4,000/L) to be 
now allowed to prove tor an additional 8,000^ in respect 
of the debentures. The bank did not, however, claim to 
be entitled to receive more than payment of 4,000/. ia 
fuU. 

Mr, Southgate and Mr, B, E, Turner (common law 
bar) for toe bank. 

Sir Bichard BaggaUay and Mr. J. N, Higgms for the 
company. 

The Master of the Rolij» said that this was not the 
case of a creditor realising a security by way of mort^ 
gage or pledge, and then being allowed to prove for his 
whole debt» and not merely lor the bahmGe, which was 
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now'theestabiiebednile; but it^aa * meie 'vepetit&on 
of obligatioiu by the company, in tfad shape of addi- 
tional pTomisM to pay, without aoy-BiabBtaBtiftt aecitrity, 
and a creditor coda not be allowed to mnltiply his 
^Tidend by proving on «eTet»l daflsen of «ueh. o6lij^- 
tionaatonea The 8.ttBHftOBa:w<Mitd, therefore^ be dia- 
miaaed, but without costs. 



Fauows v. Slattbb. 



Stuabt, V.C, 1 
: Maj22. I 

Qnmfy Cburt--^FiaM'^Appial, Ooit of. 

Mf. Coote, a defendant to a plaint filed in the County 
Court of Hnntingdon, appealea against tbe decffee and 
order on farther consideration made against him, and the 
Vicb-ChaR'celi.or (as reported anie,'^. 71) held that he 
had improperly been made a defendant, and reversed as 
to him the original decree and the order on further con- 
sideration, giving costs of and including the original 
decree. 

Mr. Brigtoroe now moved, on behalf of Mr. Coote, to 
vary the order as drawn up by the registrar, on the 
ground that it did not give him the costs of the appeal. 
It was the universal rule at law that the successful party 
on an appeal from a County Court should have his costs 
of appenl, unless there were special circumstances, which 
must be of a substantial character : Foster {Appellant)^ 
Smith (lUspondent), 18 C.B. 161 ; Schrodm* v. Ward, 
13 C.B. N.S. 10: and it was moat important that this 
rtale should be followed in eooity, otherwise a successful 
appeal would in many cases oe worse than useless. 

bTUAST, V.C, said that the rule of law that costs 
should follow the result of an appeal had never been the 
rule in the Courts of Equity, which took into considera- 
tion the conduct of the parties and other circumstances 
in determining the question; and that rule should not 
be introduced by him. His Honour considered that a 
respondent who had been successful in the Court below 
ought not to be made to pay for the mistakes of the 
judge. 

Motion refiued. 

This was a petition by Dorothy Robinson, a married 
woman living separate from her husband, for the settle* 
ment of the whole of a f^d of 303/. 16«. Zd. Consols, 
to which she was entiU^ aa one of the next of. kin of 
one Tatin, deceased, by whose administrator the stock 
had been transferred into Court. 

It appeared that the petitioner had not been deserted 
by her nuaband, but that ten years ago he had refused 
to become a Roman Catholic, and was thereupon tuiped 
out of his mother-in-law's noose, where his wife re- 
rided, and that his wife had ever since refused to live 
with him, and had supported herself and their child by 
needlework. The husband, who lived in the same town, 
was a dar labourer. 

Mr. Karskdce and Mr. MarUneau for the petitioner. 

Mr. T. H. MeLaehlan (Mr. DichiMon with him) for 
the husband. — ^This ia not & case of misconduct or 
desertion by the husband; nor ia the fund, considering 
the position of the parties, so small as to prevent the 
Court, in the exercise of its discretion, from dividing it 
instead of settling the whole (Ke SuggiWi Trust, 37 
Law J. Rep. (n.s.) ^6. 

Stvabt, V.O., dedaxed the petitioner entitled to a 



settlement of the whole fund, and directed it to be 
settled upon her for her separate use for life, vntb re- 
mainder to the children of the marriage, in the nsnal 
way, and, in default of children, for the wife absolutely, 
if s^e survived her husband, and if not, then to tlie 
husband absolutely. 

^ Jun^e^4^5^* ] -B* BROOMAir's Trtow. 

WHl and SeUlement^Covenantby SMor to Owe a Sham 
of his Property by WiUr^Deftth wf the Ofiftot of e&tf 
Covenant^WiUs Aet, 1 Viei. c. 26, s. 33. 

Thomas Brookman, by articles executed upon the 
marriage of his daughter in 18^, covenanted that if his 
daughter survived him, or died in his lifetime leaving 
issue, he would by will or otherwise effectually give to 
trustees a child's share in his estate, subject as uierein 
mentioned, upon trust for his daughter for life, then for 
the husband for his life, defeasible upon his bankruptcy 
(which event occurred), with remainder to the children 
of the marriage upon their attaining twenty-one years, 
in the usual manner. There were three children of the 
marriage, of whom only one, William, attained the ace 
of twenty-one years; they all died in the settlor's liie- 
time. The settlor, by his will, gave to trustees a fourtb 
share in bis residuary estate upon trust for the wife for 
life, upon her decease for her husband for life, and upon 
bis decease or forfeiture for the chi d or children of the 
marriage. The testator's daughter survived him, and 
died in 1887. The question raised upon this petition 
was whether, under the circumstances, the son William 
took any interest in the testator's estate, either under the 
will or under the articles. 

Mr. Glasse and Mr. Jason Smith for the assignees in 
bankruptey of the father, who represented tiie son's in- 
terest. 

Mr. Hardy and Mr. Everitt for the next of kin of the 
wife, who took if the son did not. 

Mr. Speed for the trustees. 

The Vice-Chanoelior said, if the right of the son 
depended on the will only, his death in the lifetime of 
the testator would cause the legacy to lapse. But in 
his opinion his righte depended not on the will, but on 
the marriage articles. If, instead of covenanting to (rive 
a ' share,' the settlor had covenanted upon his death to 
pay 10,000/. upon the trusts of the marriage articles, 
clearly the cbildren would have taken a vested interest 
at their birth, subject to being divested on their 
dying under the age of twenty-one. Whi^t justice was it 
that the interest of a cbild of the marriage should be 
defeated because the settlor had chosen in the articles to 
make the sum uncertain P The case of Jones v. How, 
7 Hare, 267, whicb was cited against the claim of the 
son, was unsatisfactory as disappointin)^ the evident 
intention of the parties. Even tnere Vice-Chancellor 
Wigram thought that if the covenantor had made a 
provision by will in favour of his daughter, and she had 
left issue living at her death, section 33 of the Wills Act 
would have prevented a lapse. In the present case the 
testator reserved to himself complete power over his 
property during his lifetime, but had expressly con- 
tracted himself by the articles out of the power of 
dealing by will with the * child's share ' given by those 
articles, and that share had accordingly vested in 
William absolutely on his attaining twen^-one. There 
must be a declaration to that efiect. As to the bank- 
ruptcy of the father, his own iatereet was thereby 
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SorULMt but sot that wlikh he took by operation of Lkw 
ae repreaenting hie son. The share would therefore be 
paid to the father's asaigiieee in bankruptcy. 

JiMBS, V.0. 1 Be The Nobth Kent Extension Rail- 
June 1. J • WAT Company. 

BaUway — Construction — Wtndmg-up 'after Abandonment 
— Railway — Compofues Act, 1867, s, 31. 

This was a petition by a creditor for compulsory 
winding-up. of nie above company, after a warrant of 
ajbandoumest had been made by the Board of Trade 
under section 82 of the Railway Companiea Act, 1867. 
. Mr. X N, Siffgms, for the compaDy, took the nreli* 
minaiy objection that the petitioner waa not a share* 
holder. 

Mr. Kay and Mr. Bradford, for the petitioner^ cited 
the Railways Abandonment Act, 1850, a. SI, which pro- 
vides that where any such warrant as aforesaid shall have 
been granted for the abandonment of the whole railway of 
anyrulway company in fiogkad or Ireland, any share- 
holder of such company may pesent a petition under 
the Joint-Stock Companies Windipg-up Act, 1848, or 
any Act for the amendment of such Act^ for the wind- 
ing-up. of the af&irs of such company under the said 
Ac^ and for that purpose the railway company whose 
railway is so authorised to be abandoned shall, if the 
Court think fit so to order (notwithstanding anything to 
the contrary thereof in the said Joint-S ode Companies 
Winding-up Act, or in the Joint-Stock Companies 
Winding-up Amendment Act, 1849) be deemed to be a 
company to which the said Act applies. They argued that 
though according to the strict construction of we Bail- 
way Companies Act, 1867, s. 31, only those persons 
could petition to wind up the company who could have 
done so under the Railways Abandonment Act, 1860, 
8. «H0, that is to say, those could have done so under the 
Winding-up Acta of 1848 and 1849; yet the intention 
of the Legislature must have been to embody . the 
existing state of the law and give all the fncilities for 
winding-up which other companies enjoyed under the 
Companies Act, 1662, and the section ought to be con- 
strued literaUv in that sense. 

Jajcbs, V C.,. dismissed the petition with costs. The 
plain meaning of the Act was that the petition should 
De presented by shareholder* only. It had been care- 
fully i^iepared, and could not be dealt with like the will 
of ^ ignorant testator. 

Jambs, y.C: ^ /» re Thb EtmoPBAir Cbkt&ai Rail- 
Jnned. J wat Company. Qustabd^s Oabb. 

Company -^ Contributory — Application — Alteration m 
AnufUfii of Shares —Aliottnent, 

Adjourned ■summoas* Application b^ official liqui- 
dator to settle Gustard -wk list, of eontributoiies of the 
aboTe-named company in nvpect of twenty shares of 
40/. each. The prospectus and meniorandum of associa- 
tion of the compauv stated that the capital of the 
company was divided into shares of ^OL each. Upon 
the faith of these documents Gustard, early in 1864, 
applied for twenty-five shares. Before itay allotment 
was. made, a special reeolntion of the oomptiny waff 
passed, converting the amount of each tfhare from 20/. 
to 40/1; twtfnty of these last-mentitmed shares were 
allotted to Guatard ; the letter of allotmentt did not 
mention the amount of the shares fdlotted. Subee- 
quentlyi in May 1865^ upon finding crattbat.he had 40/. 



shares instead of 90L shares, Gktstard, in order to get 
rid of these shares by an arrangement to which the 
company were parties, purported to transfer his shsna 
to HoldiBtt, but the transfer had never been ze^stered. 
Gustard now sought to repudiate the shares, pnncipaily 
upon the ground that he had never applied for nor agreed 
to take 40/. shares. 

Mr. Amf)kleU and Mr. Locock JFebb, for Mr. Gustard, 
upon admitting that he v7hb prima facie on the register 
ot shareholders, were heard first. 

Mr. Kay and Mr, Bardewell for the official liqui- 
dator. 

James, V.C, said Guatard was liable as a contributory 
in respect of twenty shares of 20L each. He applied for 
20/. shares in ignorance of the resolution converting th6B^ 
and the company allotted him twenty shares. There 
was then a binding contract between him and the com- 
pany. His HoNOVit did not think that, when he leamt 
the shares allotted were 40/L each, he was bound to take 
steps to alter the register. There had been no aoqaies> 
cence on his part sufficient to create a fnek cootract 
with the company. He had been a member of the com- 
pany all the time, and must take twenty shares of 20t 
eacfi. 



Practice^CoMts^Trtutees beneficially SntiUed—Separale 
Use — Petition served ofi Husbands, 

This was a petition for reinvestment of the purchase 
money of leaseholds taken by a railway company. They 
formed part of the residuary estate of a testator who had 
bequeatned it upon trust to pny the income thereof to 
his widow until his younger child should attain 21; 
then to pay one moiety of such income to the widow, 
and the other moiety to the children in equal shares— as 
to the daughters, for their separate use ; the whole to 
he divided among the children after the death of the 
widow. There were two daughters, both of whom were 
married, and all the children were of age. The trustees 
of the will were the widow and one of the sons. The 
petition was presented by the widow and all the children, 
and was served on the company and also on the husbands 
of the married daughters. 

Mr. Inale foyce for the petitioners. 

Mr, VhiUpoUs and Mr, Methold for the two husbands. 

Mr, SargmU, for the company, objected to pay the 
husbands' costs, on the ground that (1) the petition ou^ht 
to have been presented by the trustees alone, they bemg 
entitled to receive the rents and profits of the leaseholds 
(which had been directed not to be sold) ; and (2), even 
if the daughters were righUy made co-petitioners, their 
husbands ueed not have been served. 

Mr, Ingle Joyce, for the peutioDers : The trustees csn- 
not sufficiently represent the trust estate where they are 
tbemselves beneficially entitled ; and here the widow's 
interest is adverse to tliat of the children. 
' James, V.C, sud the petition waa properly framed 
and that the husbands were rightly served. 

Jamss, V.C. 1 ExparteTm Sotjth-Wbstbbk RAilWAr 

• June 6. J CoMPAWT. 

xf^actice — Costs of Bespondents Appearing when not 

The company, having entered upon certain lands 
More purohaee, gave a bond and apiida the uauai de* 

ae 
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posit^imderflectioii86 of the Laiida Clsiuet Aet, 1846. 
Afterwards, being uniible lo find the %«e owner, ihey 
piooeeded, onder section 79, to huve the land relaud hy 
ft aoTYeyor, end paid the mone^ so asoetrtained into 
Oourt Thej th«n presented a petition under eectton 85 
to have their original deposit returned to them; but 
the Court, bein^ of opinion that the Act had not been 
complied with, dismissed the petition. They then sam- 
moned a jury under the prorisions of the Act, who 
assessed the value at 60(M., both the above-mentioned 
daimants attending the procenlings. The company, 
having paid the 600/L into Court, now petitioned for 
payment of the deposit-moneys and the moneys paid in 
under the first assessment, and made both the said 
claimants respondents. An objection was taken to the 
respondents' costs on the ^und that they could not 
now be interested in anythmg except the 6(XV., and Day 
T. CKj/t, 19 Beav. 518, was cited to show that a re- 
noodent appearing unnecessarily oug^t not to have 
tnem. 

Mr. M. Cockion foor tiie petitioner. 

Mr. Jenkinson for the respondents. 

/ame$, V.C., thought the proper course would have 
been for the company to tender such sum as would cover 
the cost of taking adVice from a solicitor lis to whether 
they were interested or not, with an intimation that if, 
after that, thev chose to appear, their costs would be 
objected to. Ihis not having been done, the costs must 
be according to the Act 



mefged) and tiie other *f and passed tndev fhO' spedtb 
beqnest to the children of tiie plainiaff; and (8) wheth«r^, 
if so, the plsintiif was entitled to have the mortgage 
debt paid out of the general personal estate of the 
testator. 

Mr. Kay and Mr. Dadey for the plaintiff. 

Mr. Emdall for the plaintiff's children. •> 

Mr. Amphlett and Mr. JViekens, for the defendant 
Koberts, were not called upon on the question of mer^. 

Jambs, V.C, said that the testator had not at the time 
of his death that absolute interest both in the charge and 
in the estate subject to the charge which could give him a 
right to merge the one in the other, and therefore raise 
the preeum]^ion that he intended to do so. The other 
two questions were answered in the affinnative. 



Jamw. V.C. 
June 5. 



WlLEES V. COUJKS. 



Meryer ■ Spe e ^ JBepted-^Exoneraium. 

The testator, Samuel Fiske, was entitled, under his 
mtfriage settlement, to the income (subject as therein 
mentioned) of a sum of 8,900/. Reduced Bank Annuities, 
and of anothfnr sum afterwards reduced to 2,588/. Qs. Sd. 
Uke annuities, and to the abtK>lute reversion in both 
fluids, subject to the life interest of his wife and the 
trusts for the issue of the marrisge (if any). The trus- 
tees sold out the first-mentioned Hum and advanced to him 
the proceeds, amounting to 8,072/. 2s. Qd. on mf>rtgage 
of an estate called < fiirmedine,' at Saffron Walden, 
in E^z. Subsequently, by his will he devised his 
Farmedine estate and all other his real estate to his said 
wifs for li'e, with reiAainder to th^ plaintiff in fee : and 
he gave * all a6d every the shares and sums of money in 
the public funds or upon Government or real securities, 
which he should die possessed of or in anywise entitled to,' 
unto c<*rtain trustees upon trust as to the Income fbr his 
sdd "vcifb for life; and after her decease for the plaintiff 
fot life> then for the plaintiff's wife for life, and after 
the decease of the survivor of them, in trust for the 
child or children of the plaintiff as therein mentioned ; 
snd be made his said wife his sole residuary legatee and 
executrix. The testator died in the lifetime of his wif^ 
without issue, not having had at the date either of 
his will or of nis death any * shares or sums of mone^ in 
the public funds or upon Government or real securities ' 
other than and except his reversionary interest in the 
two funds above mentioned. The testator^s widow died 
in 1868, leaving the defendant Roberts her sole legal 
personal representative, and the two funds aforesaid 
having thus become part of the testator's personal 
sstate, the questions arose~(l) whether the mortgage 
debt waa'meigedin theFannedine estate f (2) whether 
the benefidaf interest in the mortgage debl; (if not 



'^3f^r}Co--0ox. 



Appropriation — I^rinoipal and Interut — Bond to Thutem 
-^Insohent Obkffor. 

Special case. Cox gave his bond to the trustees otf 
his marriage settlement for payment to them- three 
months after his death of a sum of 6,000/. with interest 
at 5 per cent, from that date. He died insolvent . This 
was the only specialty debt affecting his. estate, and 
accordingly had priority over his other debts. But his 
assets were insufficient to pay more than about 6,700L, 
and besides the principal sum of 6,000/. there was 
1,625/L 12«. Sd. due on the bond. The question was— i- 
(1) whether the 5,700/. was to be apportioned under th6 
settlement as principal and interest; and (2) if so, upon 
what principle the apportionment was to be carried out. 

Mr. Phear for the olaintiff. 

Mr. Speed for the ae endant. 

Jambs, V.C, said there must have been some slip in 
GrabowBkCsStakmentj 37 Law J. Rep. (n.s.) Chanc. 926 : 
Law Rep. 6 £q. 12. The debt ought to have been paid 
three months from the death of the obligor. It would 
then have been invested by the trustees, and produced 
interest, say at 4 per cent., which would have gone to the 
tenant for life. Tne prober principle was to calculate 
what sum paid when this debt was payable, and in- 
vested then at interest at 4 per cent, would, together 
with the amount of such interest, have now ^produced 
5,700/. That sum wotild represent the capital; tb^ 
surplus would go to the tenant for life as income. '^^ 

FUading—Patent Suit— Averment of Novelty m Silk ' 

Motion for decree in a suit to.xeatiatn defendants 
from using a patented invention, for an account.. of 
profits, and for damages. . . 

The bill stated letters patent^ dated February 6^ 1867, 
granting to C. 1^ Brooaum, his .exeautors, adnuni0>* 
trators, and assi^Sj the exclusive, right <^ making ABd 
using ' an invention for '^ a new method of manufaoturiflg 
and api^ying artifiuial pearls or beads," eomnuinieated jko 
the said C £. Brooman from abroad^' The bill con- 
tained no other averment that the^invention was « ne^ 
one. The plaintiffs were Broonun*s assignees aad their 
licencees. ■ « v 

Mr. Amphktii Mr. Theodore Aitm^ and Mr. Dundoi 
Gardiner for the plaintiffii, ; > 

Mr. IHpp, for the dalimdan^ mued .that^ without 

Digitized by VjOOQIC 



U6 



THE LAW JOXTESNAL^ NOTES- OP GASES. {XrW. ii. fm. 



i& «xpeM allegation of tito no^eltjr of the patented 
invention, the pleading were defeetnre. He contested 
tiie noveltv of the inTentioo. 

Javbs, V.O., fnud the pkintiffii, by their eyidence, had 
satisfied him that the invention was a new one, and of 
great public utility, end had been introduced from nbroAd. 
The defendants relied upon tlie pleadings being defective 
by reason of the omission of any allegation as to the 
novelty of the invention* He had doubted at €nt 



wbether anch an averment was not necessary, though if 
it bad been he should bave allowed the hearing to stand 
over till the technical defect had been remedied. But on 
looking to the short form of a declaration in an action 
at law for-damagee for the infHngeraent of a patent; hn 
found in it no such allegation of novelty; and accord- 
ingly he thought the bill sufficient without it. If a de^ 
fbndant meant to oli^t ta the patent for want of novelty, 
be should raise the objection by his answer. 



Courts oi €axtmDn STafo. 



Queen's Bench, 1 Edwards (Appellant) i>. Town- 
{mayittraU'% due.) V SHIP OF Ruskolke (Rsspon- 

June 2. J DEKi). 

Foer>-IUde — PenoM Rem<n>wg cut of Pariehee — Proper- 

Hon of Bate Payable by Ineomina and Outgoing Tenant 

--17 Geo. IL 0. 88, s. 12. 

By 17 Geo. II. c 88, s. 12, after reciting that persons 
fluently remove out of parishes and places without 
paying tHe rates assessed on them, and other persons do 
enter and occupy their houses and tenements part of the 
year, by reason whereof great sums are annuallv lost to 
such parishes and places, it is enacted that where any 
person or persons shall come into or occupy an^ house, 
land, tenement, or hereditament, or other premises out 
of or from which any other person assessed shall be re- 
moved, or whicb at the time of making such rate was 
empty or unoccupied, that then every peroon so removing 
firom, and everv person so coming in or occupying the 
same, shall be IIm hie to pay to such rate in proportion to 
the time that such person occupied the same respecti rely, 
in the same manner and under the like penalty of dis- 
tress as if such person so removing had not removed, 
or such person so coming in or occupying bad been 
originalljr rated and assessed in sucb rate, which pro- 
portion, in case of dispute, shall be ascertained by any 
two or more of His Maiesty*s justices of the peace. 

It appeared that on October 25, 1866, the respondents, 
tbe oveneers of the township of Rusholme, made a poor 
rate for the ensuing eleven months. At the date of the 
rate the appellant was the tensnt and occupier of a 
dwellihg house in tbe township, but he left it on No- 
vember 8, and the house remained empty until May 10, 
when another tenant entered into possession. After the 
entry of this tenant tbe respondents proceeded to appor- 
tion the ratOi and charged the appellant with rather less 
than six and a half months of the whole of the rate, ex- 
tending over the time between October 25, 1866, the date 
of the making of the rate, up to May 10, 1867, when tbe 
new tenant entered into occupation, and charging the 
new tenant with tbe remaining proportion of the rate. 

J. Kay, for the appellant, contended that the appel- 
lant WHS (»ly liable to pay the proportion of the rate for 
the time he oocuped the house — ^namely, fourteen days. 

Ambroee for the respondents. 

The CotTBT (CoCKBtTBK, G. J., MxLLOB, J., LttSH, J., 

and Hates, J.) gave judgment for the respondents. 
The object of the Legislature was not to efleot any 



equitable adjustment of the rate between the outgoing 
and the incoming tenant, but merely to nrotect the 
interests of the parish officers by imposing a liability on 
tbe incoming tenant The appellant was, therefore, 
bound to pay for the whole of the time up to the entry 
of the new tenant 

Judgment for the reepcndente. 



Queen's Bench, \ Eeoina on the Helahon of Fabioll 
June 2. J V, Diplock. 

Coroner — Sheriff's Court for Electing Coroner — iVoc&i- 
mation of Election a Judicial Act — Quo Warranto. 

Quo warranto to try the title of T. Diplock to the 
office of coroner for the western district of Middlesex^ 

Plea that a writ was addressed to the sheriff for the 
election of a coroner, and that the sheriff duly held a 
Ck)urt for this purpose, that a poll was taken, and that 
the sheriff openly declared the state of the poll, and 
made |>roolamation that Diplock was duly choeen, and 
that Diplook was duly sworn and took the oath r»* 
quired. Demurrer to the plea and joinder in demurrer. 

Second replication, that Di^loek was not elected to 
the office of coroner by a majoaty of valid voters dolv 
qualified to vote at the election. Demurrer to thia 
replication and joinder in demurrer. 

Eeane {Day with him) for the relator, in support of 
the replication. 

Qray for the defendant 

The OouBT (OooKBUBV, C J., Mellob, J., LnsH, J., 
and Hates, J.) held that the plea was good, althonjgh 
it did not aver that the coroner was elected by a majo* 
rity of the legal votes; for the sheriff, in holding his 
Court and in ^ing the poll, was exercising a judicial 
function, and that the oonrectness of his decision could 
not be reviewed by a jury. 

JuigmemltfarthsdefendanL 



QueenU Bench, 1 Welfare v. The Lokdow Aun Bbigh- 
June 8. J TOK Railway Compaitt. 

Evidence of J^egHgenee — BaUway Con^pany — Passenger* 

This was an action against the defendants to recover 
damages in respect of an injury alleged to have been 
caused by their negligence. 

On the trial before fiLACKnxrBK, J.; the phdntiff was 
nonsuited. 
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; The evidence showed that tlxe plaintiff went to the 
et&tion of the defendants wkh intent to travel by their 
line. He was late for the train^ and upon inquiring of 
a porter as to when the next tram would start, he was 
directed to a covered place where there was a time-bilL 
While standing looking at the hill, a roll of zinc and a 
plank £^11 upon him, and upon looking up he saw the 
leg of a man. There was nothing to show who the 
Inan was, or whether he was in the employ of the 
defendants, or whether tj^e roof needed repair, or 
what the miui was doing. 

The rule was obtained to set aside the nonsuit, and 
for a new trial. 

Huddledon and LopeB showed cause. 

C Wood supported it 

Per Curiam (Cockbtjrn, C.J., Blagkbubn. J., Mbl- 
LOK, J., And Lush, J.) The rule mast be diechM^. 
there being nothing to show that the man on the root 
was himself guilty of any negligence. If he is not 
shown to have been so, the maxim respondeat superior 
does not apply, and there is nothing whatever to show 
that the derendants knew that the roof was in a state 
which made it dangerous for any person to go upon it. 

Ittde diacnarged. 

^'^\akQ4^ I ^^^® (ADMnasTRiTOH) t?. BigholI). 

Life Luuranee — Name of Person Interested not Inserted 
in Poiicy — Poticy on Life of Married Woman — 14 
Geo. IIL c. 48, s, 2. 

Declaration by the plaintiff; as administrator of Mary 
Ann Evans, his wife, upon a policy made by the Norwich 
Union Life Insurance Society upon her me. Plea, that 
tiie policy was in fact made by the plaintiff in the name 
and on the pretended behalf of Mary Ann Evans, but 
far the use and benefit of tiie plaintiff, and that his name 
was not inserted in the policy as the name of the person 
lotereated therein, or on whose account the policy was 
>Mule, and that the policy was unlawful. 

It appeared from a special ease stated for the opinion 
of the Court, that Mary Ann Evans, the wife of the 
plaintiff, to whom she was married during her minority, 
was entitled to a sum of money on attaining the age of 
twenty-one, under her father*s will, and that after mar- 
riage and during her minority her husband applied to 
the trustees of her father's will to advance him a sum of 
money in part payment of hLs wife's legacy, which they 
agreed to do upon having the money secured by a Mr. 
Jacobs, and Jacobs consented to become f^curity upon 
condition that a policy was effected on the life of Mrs. 
Evans. A policy was accordingly effected with the 
defendants, reciting that Mary Ann Evans, *wife of 
William Evans,' had a^ed to effect a policy of insur- 
ance on her life, snd ffomg on to insure it in the sum of 
200^ The name of the husband was not. inserted in the 
policy as the person interested in it Mary Ann Evans 
died i>efore attaining the age of twenty-one, and the pre- 
sent action was commenced. 

By 14 Geo. III. c. 48, after reciting that it has been 
found by experience that the making msurances on lives 
or other events wherein the assured shall have no in- 
terest haa introduced a mischievous kind of gaming, it 
is enacted that, from and after the passing of the Act, 
no insurance shall be n^ade by any person or persons, 
bodies politic or corporate, on the life or lives of any 
p^irsoD or persons, or un any other evtnt or events what- 
soever, wherein the person or persons fur whose use, 



beuefit, or on whose account, such policy^ or pc^eiaa 
shall be made shall have no interest, or by gamu^ 
or wageiing, and that every assarance • made contrarjr 
to the true intent and meaning hereof shall be null ana 
void to all intents and purposes whatsoever. 

By section 2 : It shall not be lawful to make any policy 
or policies on the life or lives of any person or persons^ 
or other event or events, without inserting in such poli<^ 
or policies the person or persons' name or names inte- 
rested therein, or for whose use, benefit, or on whose 
account such policy is so made or underwritten. 

Pinder, for the plaintiff, while admitting that if the 
husband had effected an insurance upon his wife's life it 
would have been necessary to insert his name in the 
policv, contended that in the present case there was 
nothing to show that the policy was for the benefit of 
the hulband or of any one but the wife after she came 
of age, so that he must be taken to have allowed her to 
acquire an interest in the policy which was a chose in 
action like a bond, and it was therefore unnecessary to 
insert his name. He cited Fleet y, Perrins, 37 Law. J. 
Rep. Q.B. 238. 

The COUKI (COCITBUBH, C.J., MeLLOR, J., LlTSH, J.f 

and Hates, J.), stopping If. T. Cole (Eaymofid with 
him), for the company, gave judgment for the defendants* 
The statute, though it might operate harshly in the pre- 
sent case, was band upon sound prinoiples, as the object 
of it was to prevent one person having an interest in the 
destruction of another. Even admitung that the wife 
had a contingent interest in the policy after the loan was 
paid off, this would only make it necessary to insert both 
her name and her husband's in the policy, which had not 
been done, so that the policy was void. 

Judgtnentfor the defendants. 



Qtteen*s Bench, 1 

May 28, 1868. \ RseiirA v. Wood. 
Jnne 7, 186». J 

Sale of Bread otherwise than by Weight—' French or 
Fancy Bread'— Q * 7 Wm. IV. c. 37, s. 4. 

By 6 & 7 Wm. IV. c, 37, s. 4, it is enacted that ' feom 
and after the commencement of that Act all bread sold 
beyond certain limits out of London shall be sold by 
weight, provided that nothing iu the Act shall extend oi 
be construed to extend to prevent or hinder any baker 
or seller of bread from sellmg bread usually sold under 
the denomination of French or fancy bread or rolls, 
without previously weighing the same.' The appellant 
had been convicted of selling without previously wuiKh- 
ing bread which at the time of the passing of the Act 
was usually sold under the denomination of fancy breads 
but which at the time of the sale had ceased to be sold 
under that denomination, the magistrates holding that 
the bread had therefore ceased to be exempted. Upon 
appeal to the Court, the case was argued by 

MeiUsh (J. Thompson with him) for the respondent; 
and 

Lenman and Oppenheim for the appellant. 

The CouBT now delivered judgment, Lush, J., and 
Hayks, J. thinking that, as the bread had now become 
a common article of consumption, it^ was no longer 
within the meaning of the proviso, which applied. only 
to bread of an exceptional quality. The Legislature 
could not have meant to stereotype a particular article, 
and to sav that, because it was an article of luxury at 
the time of the pansiug of the Act, it must continue to 
be so fur all time. 
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HimTEK, J., dissented, thinking thnt tl 
to what was then nsuAlly sold as fancy 1 

tit vrHftt jahnnlH * fmm tiniA to time ' be fid 



^ the Act related 

v^^«„» ,,«« .->.- -« J .^ ^y bread, and not 

td what nhonld ^ from time to time ' be sold under that 
denomination.- A different construction would make 
* itolls * liable to be sold by weight, because they were 
now more frequently eDusumed than when the Act was 
piissed. Omvictton affirmed. 

Queen' t Bench, \ REaiKA v, Ebkkeit. 
June 7. J Beoina v. SAimsEBS. 
Saie of Bread otherwise than by Weight— French or Fancy 
Bread-Q * 7 Wm. IV. c. 87, s. 4. 

In one of these cases the appelant was asked by a 
polkeman for a fbinvpound loaf, and sold him a loaf 
wbi<^h was deficient in weight. In the other, the facts 
were similar, except that the loaf asked for was a two- 
pound loaf. It appeared that the bread was not baked 
IB batches like ordinary household bread. 

Jfe^M for the appellant 

Maule fur the respondent 

The CouKt (GociLBtrRir, 0. J., Micllok, X, and Hates, 
J.) now delivered judgment, holding that as the loaves 
were sold as four-pound and two-pound loaves, the bakers 
could not avail th^^mselvea of the defence that the bread 
was fancy bread within the proviso, and that as the 
bread was short weisrht, it could not be presumed that 
it had been weighed Wore sale. 

ConviaticM ajfinned. 



,QttemC$ Bench, 

(Maffiitrate^ Caee,) 

June 8. 



1 



resided in the middle division of the parish of Pobl for 
several years, and was irremovable there&om und^jr 
9 & 10 Vict c. 66. Oa that day he reii:ored to the 
lower division, and ih&te condnued to reside until tiie 
order was made. The questioB raised by the case was 
whether the residence in the middle dsvision might be 
joined with the residence in the lower division, so «s to* 
render the pauper irremovable. 

JPo^SoiMf contended that the pauper was irremovable, 
as the united district was a unioii within the meaning of 
24 & 25 Vict. c. 66, s. 1. 

Jf*/M^r9 contra. 

Per Curiam (CoCKBUBK, C.J,, MnxOB^ J., LiTSH, J., 
and Hates, J.). — ^TLe pauper was irremovable. The 
district must be construed to be a union within ih» 
meaning of 4 & 5 Wm. IV. c. 76, s. 109, and 24 & 25 
Vict. c. 56, 8. 1 ; and as the pauper was resident, in one 
or the other division for more tban one year before the 
order was made, there must be judgment for the 
appellants. 

Judgment for the appeUofie, 



'The GiTAKniAJrs op the Poob 

OP THE MaCHTNLETH UnION 

( Ampellants) v. The Chuech- 
wardkns and overseers of 
THE Lower Division op the 
Parish op Pool (Respokd- 

BNTS). 

Poor Law— Irremovability— ' Union * — 4 <J- 6 Wm. IV, 
c. 76, s, 1C9 J 24 & 26 Vict, c, 66, #. 1. 

This was a case stated under 12 & 13 Vict c 46,8. 11. 
. By an order of juatioee dated January 1 1 , 1867, Gieorge 
Rowland whs oidered to be removed from the lower 
division of the pariah of Welchpool to the parish ot 
Fenyoes, The order was appealed against on the 
ground that the pauper was irremovable, because he had 
resided in the union in which the parish of Welchpool, 
the respondent parish, was situate for more than a year 
before the making of the said order. 

The lower division of the parish of Pool, or Welch- 
pool as it is sometimes called, is a township or place 
separately maintaining its own poor; and the two other 
divisions of the said parish, namely, the middle and the 
upper divisions of I\h>), hlso separately maintain their 
poor, and each division has its own churchwaitlens and 
overseers, makes its own assessments, and rai^es its ovm 
sates as provided fur by 6 Geo. IV. c. 123, under which 
the parish of Pool and a number of other parishes and 
townships were to continue and remain one mcoipoiated, 
entire and united district, and to be called the Montgo- 
mery and Pool United District. The Act of Parliament 
it administered wiUun the district by the guardians ai<d 
directors of the united district, who hold a house of 
loduatry in the district, but each parish or place has the 
separate and distinct care of its poor, except when they 
are is the honse -of industry, when they are under the 
ttlro^if ilMudiMctora; 

The pauper had, immediately before Febmary 8,1866, 



Common Pieas,\TiKB Fikancial Corporatiok v, Law- 
Jnne 3. j hence. 

Action for Calls— Deed of Insfectorah^-^ Winditi^^. 

Declaration for calls. Plea, that the company was 
being wound up, that the action was by the liquidritor, 
and that the defttadant was a sharehrdder at the time 
of the executiou of a deed of inspectoiahip set out in the 
plea. 

Replication, that the calls were made before the 
winding-up commenced, and after the execution and re^ 
gistration of the deed, and payable subsequently thereto. 

He joinder, that when the call was made and.pajFab|#, 
and the winding-up comnieuced, the deed wsi^ m fo^%> 
the estate being administered, and no part thereof 
assigned under clause 21 of the deed, and no certificates 
under clause 23 thereof (clauses to which it is unneces- 
sary to allude). 

Demurrers to the replication and rejoinder. 

C. BusseU and Wiidams for the plaintitfs. 

Thesiger for the defendant 

The (JpUBT held that at the date of the deed there 
was no liability, which would have been ascertainable 
and proveable in bankruptcy if this had been a cas<) of • 
bankruptcy, and that therefore the liability was not vrithin 
^e deed, and the plaintitfs were entitled to succeed. 



Common Pleas, 1 
{MagUraUt's Case.) \ CX.ASXB v. Cbowdsb akh Others. 
June 3. J 

Oam&^Search by Constable on Highway—^i ^ 26 Vict, 
0. 114 — Case stated by Justices, 

The respondents had been snmmOTied under 24 & 25 
Vict c. 114, under the following circumstances :^— The 
police saw the respondents with bulky pockets on the 
hi^way ; they ran away and got out of si^rht, but ten 
mmutes afterwards the police arrived at the house of 
one of them, broke it open, and found therein all the 
respondents, and rabbits and nets. The msgistrates held 
that the renpondenfe had been unlawfully on land, fte.> 
but rdfiued to convict because they thongfat that there 
must be a search on the highway as a condition prece- 
dent, and now asked the oinnion df the Court M to 
whether this wa» neoemiy ^ 
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JSCenipkf!^ for the ap^llant 

Sturff0 lor the vespoodentB. 

!rhe CotjjiT held that as there inw no finding, actual or 
opnetracUTe, of the game, &c om the highway, the deci- 
noD of the ma^ietratee was light The Ootntr were also 
indined to think that a aeicnre on tiie highway was 
noconwiy* 

Ownmon r2?a«.l Si£BS a»d Othebs v. Stkss aitd 
Jane 4. j Anothbb. 

Security for CotU-^SuU by an InsolvmU Executor. 

The plaintiiis in the action were one Sykes and a 
Mia. Shaw and her husband, Sykes and Mrs. Shaw 
song as ezeeutor and executrix of a deceased nerson, 
and the hushand being joined fbr conformity ; tne de- 
fendants were the Sheriff of Yorkshire and a judgment 
creditor. It appeared that Sykes was abroad, and 
Shaw, the hifabmid, a bankrupt An order had been 
made for the plaintiffs to give security for costs, and the 
plaintiffii now sought to set it aside. 

Kempluy for the plaiotiffs. 

C, Ru89eU and Forbes for the defendants. 

Hie Court held that the fact of Sykes being abroad 
did not matter, as the other plaintiffs were in England, 
and as req^ects the insolvency of Shaw, that an exe- 
cutor sues m his own right, and does not fall within the 
rule that an insolvent nominal plaintiff suing in truth 
for another person may be called on to give security, and 
that the order was therefore bad. 



OnnauM Pka$*\TB3k Nbw Qitsbrador Coxpakt v. 

June 8. J Cabbs and Others. 

Bankruptcy — Mutual Credit — Bankruptcy of One of 
several -Cfefttor*— 5W-o/— 12 ^ 13 Vict, c. 106, s. 171. 

This was a demurrer to a replication. 

The declaration was against three defendants for caUs. 

The plea alleged a set-off. 

The replication stated that, after the cause of action 
accrued, and after October 11, 1861, and after the com- 
mencement of the suit, and before plea, the defendant 
Summers was adjudicated bankrupt, and his estate passed 
to his assignees. 

To this replication there was a demuner. 

Holt, for the defendants, contended that, on the facts 
disclosed bv section 171 of 12 & 13 Vict c. 106, nothing 
passed to the assignees, and the set-off was allowable. 

Arckibaldy for the plaintiffs, contended that this was 
not so, and that therefore there could be no set-off. 

The Court held that the section did not apply where 
one of several debtors became bankrupt ; that the case 
fell within Statmifarth v. FtUowes, 1 Marshall, 184; and 
that the plaintiffs were entitled to judgment 



Cdmmon Pleas, 
June 8. 



f Sanson v. The Vestry op the 
' Parish op St. Leonard's, Shorb- 
[ ditch. 

MetropoUs-^Apportionment of Bent Payable for Boad — 
Biyht of Action, 

This was a special case. 

It appeared that by a local Act passed in the reign of 
Geo. iJuu power was given to trustees to buy lands to 
make a road, subject to the payment of rents to the 
-rendoxs^ lecovetable by action; that the plaintiff^'s pre- 



decessors had sold land, and received a rent of 7L a year 
till 1863 ; that by another A.ct passed in the reign of 
Oeo. IV. there was a transfer of the road to certun* 
commissioners, subject to the rents; aud that by a 
Metropolitan Act passed in the year 1863 there was a 
transfer to the vestry of each parish through which it 
passed, of the management, &c. of so much of the road 
as was in the parish, subject to the quit rents and out- 
goings thereof. Part of the land, for which the reot of 
71, had been paid, was in the defendant's parish, and the 
action was to recover the rent 

Macnamara and Je^^r the plaintiff. 

Herschd and Thomas for the defendants. 

The Goitet held that an action of debt on the statute 
lay against the defendants, but that only a proportionate 
part of the rent could be recovered from them. 



I Hopkins v. Ware, Executors, &o. 



Exchequer, 
June 1. 

Paytnemt by Cheque — Laches of Holder, 

Action for monev lent, &c. Plea of paym'^nt 

At the trial of tbis cause before Montague Suith, J., 
without a jury f it appeared that the defendant's testator 
had borrowed 250/. of the plaintiff. After the testator's 
death, Lang, the defendant's solicitor, sent the plaintiff 
his own cheque for 258/. prin<upaland interest, for which 
the plaintiff gave a receipt The plaintiff, however, did 
not present Lang's cheque for payment till three weeks 
afterwards, when it was dishonoured. On the evidence 
given by the bank manager as to the state of Lang's 
account during the three weeks in question, Montague 
Smith, J., found that ' if the check had been presented 
at once, there was reasonable ground for supposing that 
it would have been paid.' 

A verdict was entered for the plaintiff, with leave 
to the defendant to move, on the gnmnd that the cheque 
was given under circumstances which amounted to pay- 
ment. 

A rule having been obtained, 

H. T. Cole and Af, Bere showed cause. 

Kingdon and Pinder supported it 

The Court (Brahwell, B., and Channell, B.) made 
the rule absolute, holding that (according to the finding 
of Montague Skith, J., as to the chance of the cheque 
being paid) the defendant's position was prejudiced by 
the delay in presenting the cheque, and he was therefore 
entitled to treat it as payment. 

Buie tdmlute, 

Rrcheqiier, 1 Harvet and Others v. The Mayor and 
May 20. J Corporation of Ltke Regis. 

Statute, Construction of-^Local Act^* Goods L<mded within 
Harbour,' 

Renlevin for a boat Avowry for tolls payable to the 
defendants in respect of goods 'landed' from the boat 
within the harbour of Lvme Regis. P.ea denying that 
the goods were landed from the boat within the 
harbour. 

At the trial It appeared that the defendants had for 
some time past allowed the plaintiffs to deposit lime- 
stone (brought in their boat from quarries in the neigh- 
bourhood) on a spot within the harbour situated between 
high and low water-mark. The stone was left there 
till exported in ships. The defendants' Act (1 & 2 
Qeo. lY . c. 99) authorised them to leigr on all ships, Ac. 
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wbich Bbould come vatOf or use, or be at anchor -withii^ 
tiie cobb or harbour of Lyme Refiifly and on all goods and 
ttkin^ landed or shipped within uie same, certain duties 
specified in schedules to the Act. One schedule affixed 
certain races of tonnage to vess^ over ten tons coming 
into the harbour^ and another schedule contained rates 
on merchandise^ and inter alia sixpence for every ton of 
limestone. 

When the stone was again shipped for exportation 
rates were t>aid under one of these schedules. The 
defendants, noweyer, now claimed duty on the stone 
when deposited, as on ^ goods landed' within the 
harbour. 

A Terdict was entered for the defendants, and a rule 
havinff been afterwards obtained by the plaintiffis to set 
it aside, 

H, T. ColCf Archibaldf and BuUen showed cause, con- 
tending that the stone was 'landed ' within the meaning 
of the Act. 

Kingdon and Lopea supported the rule. 

Kbllt,. C.B., Bbamwsll, B ^ and Glsasbt, B., held 
that the stone was not landed within the meaninj; of the 
Act CltANi7BLL, B., was of a diiferent opinion, but 
dtd not formally dissent from the judgment of the other 
barons. , 

Ride absolute. 



imposed in respect of offences against the ^nend law of 
the land in cases where the statute givug power to 
impose the penalties contains no directions for the pay- 
ment thereof ; (2) penalties under 9 Geo. IV. c. 61, s. 36/ 
the Alehouse Licensing Act. 

The ri^ht to the first set of p^alties depended on the 
construction of 11 & 12 Vict. c. 43 (commonly known as 
Jervis' Act) s. 81. 

Harmay {Lasers with him), for the plaintiff, con- 
tended that the case was concluded in ra?our of the 
county by the recent case of The Mayor, ^c. o/JReigaie 
y. Jfflfi, S7 L. J. Rep. M.O. 70. ' 

Manitty (KemolayYiith him) maintained that the case 
was distinguishable fiom that case by reason of the fact 
found in the special case that the borough of Bradford 
had a separate commission of the peace under 5 & 6 
Wm. IV. c. 76, 8. d8, which the l)orough of Beigate 
had not. 

The GoTJBT (Kbllt, O.B.,BRAKWELLy A, Ceakitsil, 
B., and Cx.ba8BT, B.) held that the existence or non- 
existence of a separate commission of the peace had not 
been a ground ot decision in .the cas > of Ine Mayar^ $v. 
of Rtigate y. Hart, which caste jfovemed the present 
Judgment for theplaintif. 



^^ST'I^^^^^o^^' 



APPEAL FBOM REVISING BARRIOTER'S COURT. 



Practice in Revenue Casee^ Writ of Summone — Right to 
Begin, 

W^rit of summons against the executor of John Green- 
wood for the recovery of legacy duty and succession 
duty, commanding him within fourteen days from ser- 
yice to deliyer an accounti and pay legacy and succession 
duty, or to appear before the Barons of the Exchequer 
and ahow cause for default 

The defendant appeared and filed an affidayit in answer 
to the writ, setting out the will and the clium made 
by the Commissioners and difputed by the executor. 

Crompton, for the executor, ciaimed the light to begin 
as being summoned to show cause. 

The CouBT (Kbllt, O.B., Bramwbll, B., CsAinraLL, 
R, and Oi.basbt) held that it was more conyenient that 
the Crown ahould begin and establish their right to the 
duty. 

ColUer, Attorney 'General (Coleridgey SoUdtor^Generalf 
and. Crompton Sutton with him) accordingly began. 

In the subsequent case of an appeal against a decision 
of the Inland Reyenue Commissioners, the Court allowed 
the appellant to be^n, adhering to the practice as 
settled in the Marqme of Chandoe y. Commieeioners of 
Inland Revenue, 6 £xch. 464; 20 Law J. Rep. Exch. 



Common Pleas, 
June 6. I 



f BAB17SS (Appellant) v. Pexbbs (Rx- 

J BPONDBNT). PeROWKF rAPPXLLA5X) 

Bakswell (Appellant) 



V. Same. 
V. Sake. 



Exchequer, ' 
June 7. J 



Wnm V, MOGSMAN. 



Ught of Borough having Separate Commission of Peace, 
but no Court of Quarter Sessions, to Fines and Penalties 
—11 * 12 Vict c. 48, #. 81—9 Geo. IV. c. 61, s. 26. 



Special case stated in an action brought by the' 
txeasuxer of the West Riding of the county of York 
against the cbrk to the justices of the l>orongh of 
Aadford to detennine whether the county or the 
bonmgh it entided to reeeive^l) fines and penalties 



ParUament-^Borough Vate^Lodger Franckiae^Cem' 
bridge University -^ College Chambere^^ Wm. IV. 
0. 45, s. 78—80 4- 81 Vict. c. 102, m. 4, 66, 69. 

The question raised by thene appeals was whether 
scholars, undergraduates, or fellows who had chambers 
in any of the colleges or halls of the Univenity of 
Cambridge were entitled to the lodger frauchise for the 
boptugh of Cambridge in rer*pect of their occunation of 
such chambers. The annual value of the chambers 
occupied by the daimaut in each case was of sufficient 
yalue to satisfy section 4 of the Representation of the 
People Act, 1867 (30 & 81 Vict. c. 102), but the re- 
yising barrister had disallowed the claims on the ground 
that section 78 of the Reform Act, 2 Wm. IV. c 46 
(which declared that that Act should not entitle any 
person to yote for the town of Cambridge in respect 
of the occupation of an^ chambers in any of the col- 
leges or halls of the University), was incorporated with 
the Act of 1867 (80 & 81 Vict. c. 102), by secdons 66 
and 59 of that Act, and also on the ground that none 
of the daimantB was a lodger within the meaning of the 
last Act. 

Mellish (Lord with him) for the appellants. 

The SoHcitor-General {Cockereil with him) for the 
respondent. 

The CoTTRT held that as each set of chambers was so 
severed from the rest of the building as to be a house 
within the meaning of 2 Wm. IV. c 46, s. 27, the 
occupiers of them were not lodgers within the meaning 
of section 4 of the 30 & 31 Vict, c 102 ; and they also 
held that section 78 of 2 Wm. IV. c 46 was incijrpo- 
rated with the 30 & 81 Vict. c. 102 by sections 56, 69, 
so that in any way the appellant in each case was not 
qualified. 

^ DedsMmafirmad. 
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House of Lords. \ Pabtington v. The Attobnbt- 
Feb. 23 and June 10. J General. 

lUvenue—66 Geo. III. e. 184— lVo6flfe Duty^Aecre' 
tione by Jnterest since Death — Tivo Devolutions of the 
same Property reduced into Poeeeeeion on the Second 
Deookaion ofdy — Beneficial Interest devolving on Person 
Domiciled Abroad. 

Mrs. Shard died intestate in 1819. Her next of kin 
Bot aj^pearing, the solicitor to the Treasury took out 
administration to her estate, which amounted to up> 
■wards of 23,000/. It afterwards appeared that one Mrs. 
Isabel Cook was her sole next of kin. Isabel Cook was 
married to Ellis Cook, and she and her husband were 
domiciled in the X][nited States of America. Mrs. Cook 
died in 1825, and her husband died in 1830. Upwards 
of thirty years after the death of Mrs. Shard^ the chil- 

yOL. IT. 



dren of Mr. and Mrs. Cook, through their attorney, Mr. 
Partington, the plaintiff in error, took proceedings in 
England to substantiate their claim to her estate, and in 
1867 they obtained the certificate of the Court of Chan- 
cery that Isabel Cook was her sole next of kin, and 
Vice-Chancellor Kindebsley made an order upon the 
solicitor to the Treasury to refund the principal moneys 
constituting Mrs. Shard's estate, with mterest at 4 per 
cent. The accumulation of interest amounted to up- 
wards of 12,000/. 

Mr. Partington had, for the purposes of the suit, 
taken out administration for a nominal amount to the 
estates of Ellis Cook and Elizabeth Cook respectively; 
and the grant of administration to the estate of Ellis 
Cook was recited in the letters of administration to the 
estate of Elizabeth Cook, for the purpose of showing 
that Mr, Partington, as ^he repre^tative ol the person 
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beneficially entitled to her estate, was the party pro- 
perly entitled to such letters of administration. 

When, after the order of Vice-Chancellor Kittdbrslet, 
application was made to affix the proper stamp to the 
letters of administration, the Commissioners demanded 
ad valorem duty on each of the administrations granted 
to the estates of Ellis Cook, and also of Elizabeth Cook, 
and in respect not only of the amount of principal 
moneys constituting those estates, but also in respect of 
the accumulated interest thereon. Mr. Partington re- 
sisting the demand, the claim was argued before the 
Court of Exchequer, and in 1862 that Court adiudgied 
that ad valorem duty was payable only on the adminis- 
tration to the estate of EUzabeth Cook, but that it was 
payable in respect of accumulated interest, as well as in 
respect of the principal moneys. 

The Court of Exchequer Chamber in 1864, on error 



brought, adjudged that the duty was payable on both 
administrations, and in respect of bom principal and 
accumulated interest. Hence this appeaL 

Mr. Cotton and Mr, W, H. HoU appeared for the 
plaintiff in error. 

The AUomey- General (Sir Jl, P. ColUer), Sir Homdell 
Pabner, and Mr, Crompton Hutton were for the de- 
fendant in error. 

Their Lordships (the Lord Chancellor, and Lord 
Chelmsford, Lord Colonbat, and Lord Cajouts) 
affirmed the judgment of the Court of Exchequer 
Chamber. But Lord Westburt dissented, so far as 
related to the duty on the letters of administration to 
the estate of Ellis Cook, on the ground that as he was 
domiciled abroad, there was only one succession of which 
English law ought to take cognisance.^ 



IJnbji C0mTdl Casts. 



Privy Council, 
June 14. 



[ The Owners of the Ship Beta (Ap- 
pellants) V. ToTJSSAiNT Holland© 
[ (Respondent). 

Admiralty — Admiralty Court — Jurisdiction — Personal 
Injuries— Admiralty Court Act, 1861 (24 Vict, c. 10, 
s,7). 

Present, Lord Romillt, Sir W. Erle, Sir J. CoLvile, 
and Sir J. Napirr. 

This was an appeal from an order of the judge of the 
High Court of Admiralty of England on a motion made 
by the respondent to reject the admission of a petition 
Hied by the appellant in objection to the jurisdiction of 
the Court in a cause of damage instituted in the said 
Court by the respondent against the ship Beta. 

The petition stated that on the morning of Septem- 
ber 18, 1866, the steamship or vessel Beta, of which the 
defendants were the owners, came into collision with a 
French brig called the Xiate, which was then lying at 
nnchor off Broadstairs on the coast of Kent. The plain- 
tiff iu the cause was, at the time of the collision, the 
mate or one of the seamen of the Xistc, and alleged that 
ho sustained certain bodily ini uries in and by reason of the 
said collision, and that the said collision and injuries were 
occasioned by the ship Beta, and the negligence of her 
master and crew in and about the navigation of the said { 
ship. That the plaintiff instituted the cause against the I 



said ship for the recovery of damage in respect of the- 
said ini uries, and the defendants submitted that the 
High Court of Admiralty had no jurisdiction to enter- 
tain the cause. 

The respondent moved the Court below to reject the 
admission of the petition. 

Upon this motion the question arose whether, admit- 
ting the truth of the statements contained in the petition, 
the High Court of Admiralty had juriadiction to enter- 
tain the cause. 

On July 28, 1868, the motion came on for hearing, 
and the learned judge of the Court below held that the 
Court had jurisdiction to entertain the cause, and re- 
jected the petition of the appellants, and condemned tiie 
'lants m the costs, but gave them leave to appeal to 



Her Majesty's Court of Appeal. 

AapinaU and Clarkson for the appellants. 

£tdt and Pritchard, for the respondent, were not 
heard. 

Lord Romillt : Their Lordships are of opinion that 
the judgment of the learned judge of the High Court of 
Admiralty must be affirmed. The words of the section 
of the Admiralty Court Act, 1861, appear expressly to 
include a remedr for any damage done by any ship. 
The decision in the Sylph (2 Adm. Rep, 24) hfts never 
been appealed from. 



Cnttris (A tfxrmtg. 



• \ Re WiLKiwsoH s Trust. 



Lords Justices. 
June 11. 

WUU Act^ s. 27 — Execution of General Power over a 
Trust I\md by Bequest of Personalty. 

This was an appeal from an oi*der of Stuart, V.C, 
by which His Honour decided that where a testatrix 
^re several pecuniary legacies, and afterwards bequeathed 



all the residue of her personal estate, the will operated 
as an execution of a general power of appointment which 
the testatrix had over a trust fund; so that the fund 
became applicable for payment of the legacies, and, sub- 
ject thereto, went to the residuary legatee. From this 
decision the appeal was brought by persons who were 
entitled in default of appointment^ and also under th^ 
iwiduary bequest, -^-^ ^ 

Digitized by VjOOQIC ' 



Jtodi 18, i8e».] THE LAW JOUENAL NOTES OP CASES. * 



163 



Mr. Dickmrnm and Mr» MiUer for the a' 

Mr. OreenBy Mr. T. Hughes^ and Mr. Marten appeared 
in support of the Vics-Chancellob's order. 

Their Lorobhips considered that the will, by giving 
pecuniary legacies and then dealing with the residue of 
personalty, in efPect constituted a bequest of the personal 
estate of the testatrix within the meaning of section 27 
of the Wills Act The appeal was therefore dismbsed 
with costs. 



LOILDS JnSTICBB. 1 

June 8. J 



Oatt v. Toitbls. 



Ccfvenani — When Binding on Land — Brewers^ Covenants 
entered into hy Ovmer in Fee — Demurrer. 

This was an appeal from the decision of Stuart, V.C, 
noted ant^y p. 05. 
Mr. Greene and Mr. Toionsend iat the appellant. 
Mr. Karslake and Mr. Ayrton for the respondent. 
Their Lordships dismissed the appeal with costs. 



Lord Romillt, M.R, \ In re China Stbam Ship Co. 
June »3, 4. J Dawe's Case. 

Company — Call — When Owing, 

In this case a call was made on Nov. 27, 1866, payable 
on Dec. 20. At the former date Mr. Dawe was a mem- 
ber of the company^ but on Dec 17 his shares were 
declared forfeited for nonpayment of a previous call. 
The articles of association provided that the holder of 
forfeited shares should be liable to pay all sums of money 
* owing at the time of the forfeiture.' The question was 
whether Mr. Dawe was liable to pay this eiol. 

Mr. Boxhurgh and Mr. Wickens, for the official liqui- 
dators, argued that he was liable. 

Mr. JtMel, for Mr. Dawe, ur^ed that it was not owing 
at the time of the forfeiture, since it was not made pay- 
able till afterwards. 

The Masxbr op ths Roio^ held that he did owe the 
call at the time of the forfeiture. The call was owinff 
and due at the time when it was made, although it could 
not be oompulsorily enforced till Dec. 20. 



Lord Bomillt, M.B. 
June 9. 



I Zambaco v. Carsavbtti. 

^adiee^ExcepUoM to Answer — Form ofKvception. 

In an administration suit one of the interrogatories 
asked for an account of the personal estato of the 
testator in the cause, in the usual form of detailed 
(questions as to various particulars. Among other things 
it asked who were the persons in whose names the per- 
sonal estate had been mvested, and required capital to 
be distinguished from income. 

The answer set out most of the particulars required 
in a schedule, but did not distinguish between capital 
and income, nor show in whose names the investments 
had been made. 

The plaintiff excepted to the answer to this interro- 
gatory genendly, without specifying in what particulars 
it was deficient. 

Mr. Jessel and Mr. Chapman Barber were for the 
plaintiff. 

Sir Bichard BaggaUay and Mr. Marten, for the de- 
fendant, argued that the interro^tory contained several 
questions, and that the exception was wrong in form 
for not stating which of tiiem waa unanswered. They 



cited Higginson v. Blockley, 26 Law J. Rep. (n.s.) 
Chanc. 74. 

The Master op the Eolls held that the questions 
included in the interrogatory were not, as in the case 
cited, distinct, but were all incidental to one main 
inquiry, and his Lordship allowed the exception. 



Partition Suit — Sale of Part and Partition ofBemainder* 

In a partition suit there was evidence that it would 
be for the benefit of the parties that part of the pro- 
perty should be sold and the remainder retained. 

Mr. WickenSf for the plaintiff, submitted whether, 
under the 31 & 32 Vict. c. 40, the Court had power to 
direct a sale of part of the property and a partition of 
the rest. 

Mr. Davey appeared for the defendants. 

The Master of the Rolls made the order. 



Injunction — Light and Air-^Acquiescence* 

The plaintiff asked for a mandatory injimction to 
compel the defendant to pull down a wall which dark- 
ened the plaintiff's rooms. One defence was that the 
defendant had explained the mode in which he intended 
to^build, assuring the plaintiff that his light would not 
be' injured. The plaintiff, relying on this assurance. 



Mr. Jessel and Mr. Key were for the plaintiff. 

Mr. Souihgate and Mr. ChUty. for the defendant, 
argued that the plaintiff was bound by his acquiescence. 

June 12. — The Master of the Rolus held that he 
was not precluded from asserting his right. He had 
relied on the assurance of the defendant^ which turned 
out to be unfounded. 



Stuart, V.C. 
June 7. 



^ Beavaw v. Cook, 



Mortgagor and Mortgagees — BiUfor Bedemption — Fore- 
closure or Sale — Priorities — Interrogatories — Ansioer 
— InsiJ^fficiency-^ExceptionSt 

The bill in this suit prayed that an account might be 
taken of what was due to the plaintiff, and the defendant 
Robert Cook, under certain securities hereinafter men- 
tioned, that their priorities might be ascei'tained, and 
that the usual decree for redemption and foreclosure, or 
for a sale, might be made. 

It appeared that the defendant Horace Charles Beavan 
was, under the will of his father, who died in 1852, entitled 
to a reversionary interest in a sum of stock, in Court, ex- 
pectant on the death of his mother, who was still living. 
The defendant R. Cook advanced to the defendant H. C. 
Beavan several sums of money, which were secured to 
him by mortgages of that defendant's reversionary 
interest. These mortga^s were nine in number : the first 
of them was dated Apnl 13, 1864, and the last May 11, 
1866. On March 20, 1866, the plaintiff, who was not 
then aware of the advances already made to FI. C. 
Beavan by the defendant R. Cook, lent the defendant 
H. C. Beavan a sum of 2,559/., on his undertaking in 
writing to execute a mortgage of his reversionary in- 
terest to secure the same, and obtained a stop order on the 
fund in Court. The plaintiff by hurbill did not seek in 
Digitized by VjOOQlt. 
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any way to cut down the amount of the securities of 
the defendant Cook on the ground of any irregularity, 
but prayed siniply the relief above stated. The plain- 
tiff; nowever, nled interro&^tories to his bill, by which 
he asked the defendant Bobert Cook to set fortn (inter 
alia) the rates of interest for which the money had been 
advanced by him on his securities to H. C. Beavan, and 
the amount of the money paid as a consideration for 
the same. He also a^ed several questions as to 
notice, and other matters not stated in the bill. 
In reply to those interrogatories, the defendant Bobert 
Cook Dy his answer replied to iihe matters not specifi- 
cally mentioned in the bill, and stated the mortgages 
made to him by his co-defendant, with the dates of 
them^ and the amounts of the principal money for which 
they were respectively executed (the total bein^ for a 
sum of 1,274/. ; but he did not state the rate of mterest 
payable on account of the loans, or what were the 
amoimts actually advanced on the securities. Under 
those circumstances the plaintiff excepted to the answer 
for insufficiency. 

Mr, Dickinson and Mr. E, Cutler, in support of the 
exceptions, contended that the defendant Kobert Coohf 
ought, if he answered the interrogatories at all, to have 
answered them fully in the matters complained of. 

Mr. Greene and Mr. F. JT. Dafy, for the defendant 
Bobert Cook, insisted that he was not bound to answer 
questions the replies to which formed, in fact, the very 
tilings to be inquired into and ascertained under the 
decree sought by the bilL It was sufficient if he 
admitted that there had been such mortgages as were 
inquired after. 

Sttjabt. Y.G., said the exceptions for insufficiency, on 
account or the want of an answer to the interrogatories 
as to the amount of the interest on the mortga^s, and 
the sums actually advanced by Cook to H. C. Beavan, 
must be allowed. The plaintiff in this case, whp stood . 
in a similar relation to the defendant H. C. Beavan with 
that filled by Cook, was clearly entitied, before decree, 
to know from Cook all that he could tell him about the 
mortgages given by H. C. Beavan to him (Cook). The 
exceptions must be allowed generally, and the plaintiff 
might have leave to amend his bill (if necessary). 



Mauns, V.C. 
June 10. 



^ Stttcleppb v. Howabd. 



Stuabt, V.C. 
June 9. 



} 



WOOTTON V. WOOTTON. 



Marriage with a Deceased Brother's Widow — Settlement 
in Consideration of. Set Aside, 

The plaintiff in this suit had gone through the 
ceremony of a marriage with the widow of his brother. 
In contemplation of that, a settiement of certain pro> 
perty belonging to the lady had been then executed. 
She had had two children by her marriage with the 
plaintiff's brother, but they were now dead ; and she 
was upwards of fifty-three years of age. The object of 
this suit was to have the settlement set aside, on the 
ground of the illegality of the consideration for it. It 
was agreed that aU the lady's property was to be restored 
to her, and that the parties were to be placed in as 
nearly as possible the same position as that in which 
they originally stood. 

Jar. Davey appeared for the plaintiff^ 

Mr. RenduU for the lady, ana 

Mr. Wickins for the trustees of the settiement. 

Stxjabt, V.C, made a decree according to the prayer 
of the bill, and ordered the plaintiff to pay the costs of 
the suit 



WiH—Qift to Three for their respective Lives^Tenancy 
in Common. 

John Howard, by a codicil executed shortiy before his 
death in 1848, devised certain hereditaments in trust to 
apply the rents and profits for the benefit of his two 
brothers, James and Samuel, and his married sister 
Lucy, * during their respective lives, and subject thereto 
in trust for their respective children.* 

The question was whether the gift created a joint 
tenancy or a tenancy in common. 

Mr. Dunning for the trustees. 

Mr. Glasse and Mr. Humphrey, for Saniuel Howard, 
who survived James and Lucy, claimed a life interest in 
the whole, and submitted that at his death the property 
would be divisible between aU the children ;w ca/nte 
and not per stirpes. 

Mr. Nalder, who appeared for the children of the 
deceased devisees, was not called upon. 

Maldis, V.C, held that the gift to the three 'for 
their respective lives ' created a tenancy in common, the 
intention being that each should take a share for his or 
her life ; and ° subject thereto * — ^that is, subject to the 
life interest already pven to each — the children of each 
were to take the share of their deceased parent 



^^^^'J;^-} Wesibeook v. MoKie. 



WiUr—Charity-^Failure of O^'^ot of Bequed—Cy-prU, 

Bobert Briggs, who died in 1841, by his will gave 
1,000/. upon certain trusts to aid in the erection 
and endowment of a church in Antigua for the per- 
formance of Presbyterian serviofe according to the form 
of the Established Church of Scotiand. The gift was 
conditioned upon the erection of the diurch and the 
induction of a minister vrithin eight years after the 
testator's death. In 1842 the church wa« built, and a 
minister of the Established Church of Scotiand ap- 
pointed; he, however, retired in 1848, and no other 
minister was appointed till 1846; since that d**®_J^ 
service had been performed by ministers of the Free 
Kirk of Scotland. There was no other Scotch congrega- 
tion of any sort on the island. The trustees of the 
church claimed the legate ; their claim was resisted oy 
those interested in the testator's estate, on the gro^^ 
that the object had failed, as the ministry of the Church 
was not that of the Established Church of Scotiand, and 
that the doctrine oicy-prhs could not be applied to the 
case so as, failing the Established Church, to bring the 
Free Kirn within the terms of the bequest. 

Mr. Wickens for the Attorney-General. 

Mr. Vaughan Hawkins for the trustees of the churdi. 

Mr. Glasse, Mr. Bevir, and Mr. G. O. JEdwards for 
various parties in the opposite interest. 

The Vicb-Chancelloe said he was not sure that it 
was necessary to have recourse to the cy^hs doctrine ; the 
will said, ' for the performance of the Fresbyterian ser- 
vice,' and the Established Church and IVee Kirk were 
equally Presbyterian. But, if it were necessary, he 
thought the doctrine would apply in this case, as m 
Attorney-General v. Bunce, 37 Law J. B^. (n^O 
Chanc. 697. where he held that a bequest to Presby- 
terians in Devizes could, failing the exbteuce of Presby- 
terians in that to¥rn, be taken by a Baptist congregation. 
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Pbokje v. Matxhbws. 



Maldts, V.O. 

April 26, 27, 28, 

June 12. 

I^ench Settlement f Omstntction of--W%feU Earmnff$, 
Power of Wife to Ditpoae of-^J/uoretion of Court 

In 1829 the plaintiff, Eugene Pronje, a Frenchman, 
mairied Harriet Shean ; ana a settlement was executed 
accordiDg to the French form, in which, amongst other 
proyisions as to community of goods acquired during the 
marriage, &c., it was agreed as follows: 'the future 
consorts make odo with another an irrevocable donation 
inter vivos, whereby all their realty and personalty shall 
belong to the one first dying at the day of his or her 
deceajse.' 

The wife, after giving birth to a child in 1832, which 
was registered under [the name of Leon Pronje, ulti- 
mately deserted her husband, and lived for many yeai-s 
as 'Madame Cheveot' in India, where by successful 
trading sbe acquired a forhme of about 10,0002. 

In 1856, her son Leon Pronje died, leaving an illegiti- 
mate child (the infant defendant in the suit), whom 
Madame Pronje thencefortb adopted as her grandchild, 
and maintained with the utmost care and affection. 
Shortly before her death (which took place in 1865) she 
remitted a sum of 2,600/. to Messrs. Matthews in 
London to be held by them in trust for the benefit of this 
child. Upon her death the plaintiff immediately pos- 
sessed himself of the remainder of his wife's property, 
and filed the present bill to set aside the settlement of 
the 2,800/., as being contrary to the above-stated provi- 
sions of their marriage settlement. 

An immense amount of evidence was produced upon 
the facts of the case, and particularly with reference to 
the construction to be placed, under the French law, 
upon the terms of the marriage contract. 

Mr. Olasse and Mr, Graham Haetings for the plaintiff. 

Mr, Cotton and Mr, Langley for the infant defendant. 

Sv M, Palmer and Mr, Speed for the trustees. 

Maxins, V.C, held that the result of the various 
opinions given upon the case by the French avocats was 
to show that, notwithstanding the provisions of the 
marriage settlement, the wife had free power, ' within 
reasonable limits,' to dispose of property acquired by 
herself during the coverture, and that it was for the 
Court to determine what was or was not a ' reasonable 
limit/ having regard to all the circumstances of each 
case. In his opmion the provision made by Madame 
Pronje for her ffrandchild was both reasonable and right; 
the plaintiff *8 claim was not well founded either in law 
or in natural justice i and the bill must be dismissed 
with costs. 



'] 



Pauses v, Steyei^s. 



James, V.C, 

May 26, 26. 

June 4. 

Isstdes of Fact — Patent — Specification — Combination, 

The defendant was emploved to place certain globular 
lamps in Palace Yard, which the plaintiff alleged to be 
of such a kind as to constitute an infringement of his 
patent On the motion for an injunction it was arranged 
that the following issues should be tried by the Court 
itself, without a jury (Chanc. Amendment Act, 1858, 
8. 5) : — 

1. As to the novelty of the alleged invention, the sub- 
ject of the patent. 

2. As to its utility. 



3. Whether it was or was not a proper subject for a 
patent. 

4. Whether the specification was sufficient 

6. Whether there had been an infringement by the 
plaintiff. 

The specification described the invention as relating 
to the construction of lamps of a class forming the sub- 
ject of a former patent granted to the plaintiff, ' the 
great object of the improvements being to produce a 
glazed lamp, the frame of which shall throw little 
or no shaaow, and yet at the same time possess 
the requisite strength and also facilities for lighting and 
cleaning the lamp. It concluded as follows : ' I declare 
that what I claim as my invention is the arrangement 
and combination of parts hereinbefore described and re- 
presented in the drawings annexed, in the manufacture 
of railway-station and other gas lamps.' The defendant's 
lamp resembled the plaintiff's in feeing globular and 
divided into segments, one of which opened as a door 
(hut in the lower, whereas the plaintiff^s door was in 
the upper, hemisphere) : the door was originally made 
to turn upon a hmge, but the defendant substituted a 
sliding door at the request of his employer, Mr. Barrv, 
in imitation, as was alleged, of a lamp of the plaintiff's, 
which had been sent to Mr. Barry for inspection. The 
defendant's lamp was fixed on a post, whereas the plain- 
tiff's was made for suspension, an important part of the 
invention being the contrivance for making one of the 
suspend ing rods serve as a gas duct. 

Mr, Tvebster, Mr, Kay, and Mr. JEveritt for the 
pluntifi. 

Mr. Amphlett and Mr. Bagshaioe for the defendant 

James, V.C, was of opinion that the plaintiff had 
produced an article of great neatness and elegance of 
form, by which the objects put forward in the specifica- 
tion were effectually attained. As to the sufficiency of 
description, he entirely concurred in the doctrine that the 
parts claimed as new must be expressly distinguished, 
and not merely interwoven with a general description of 
the machine (e.g. it would not do to give the machinery 
of a whole clock, including casually a compensation 

Eendulum) ; but in this case the plaintiff was entitled to 
ave the two specifications read together, and, so read, a 
lamp maker would have no difficulty in imderstanding 
what was claimed. On the first four issues, therefore, 
he was in favour of the plaintiff, but as to the last 
(though there was no ground for saying that the use of 
part of a patented invention in a different combination 
would not be an infringement), he thought there could 
be no patent right in the mere substitution of a sliding 
door for a hinge, and on that point, therefore, his verdict 
would be for the defendant. 



WiU^Conetmction-^Beguest of ^ Money and Securities 
for Money *—Bank Stock, 

Special case. Thomasin Ogle, by her will dated Ma^ 
1857, bequeathed to trustees all her < money and securi- 
ties for money of every description ' on trust for her 
sisters for life, with remainder to her nephews ; and she 
bequeathed her residuary personal estate to her sisters 
absolutely. One of the questions raised by this case 
was whether a sum of 3,025/. Bank stock belonging to 
the testatrix at her death would pass under the words 
'securities for money.' 

Mr. Amphlett and Mr* Chitty for j^ainti£&. 
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Mr, JEveritt, Mr, Nalder, and Mr, Bahingiton for the 
seyeral defendants. 

James, V.C, held that the Bank stock did not pass 
under the ahove-mentioned words. 



Jahss, V.C. 1 Jewis V, Lawrence. 
June 7. J Lawbence v. Laweskce. 

Legacies to Two Executors-^Unequal Amount — Whether 
Gift Conditional tq}on Acceptance of Office, 

The testator in this suit by his will bequeathed to 
William Lawrence^ * one of my trustees and executors 
hereinafter named/ a leasehold house, subject to an 
annuity y and he bequeathed to J. T. Paul, * one of my 
trustees and executors hereini^ter named/ 100/. He 
bequeathed his residuary personal estate to Lawrence 
and Paul, upon certain trusts^ and appointed them his 
executors. Testator died in June, 1867. Lawrence 
proved his will in August, 1867. Paul died in Septem- 
Der, 1867, without having proved or having disclaimed 
or renounced probate of the will. Under these circum- 
stances a question arose whether Paul was entitled to 
his legacy. 

Mr, A, E, MiUer for the plaintiff Jewis. 

Mr, Brietotoe for Lawrence. 

Mr, Kay and Mr, B, B, Rogeis for the residuary 
legatees. 

Mr. Broohibank and Mr, Croedey for other parties. 

Jakes, V.C, said that where there was a sifl to one 
described as the testator's executor, a presumption usually 
arose that the dft was conditional upon the acceptance 
of the office. But where, as here, unequal bequests were 
made to two persons named as executors, no such pre- 
sumption arose. 

Executory TruO^SetUement of Freeholde^Beference to 
Trusts of Zeaseholde^Worde of Limitation wanting— 
Estate in Fee, 

By indenture of settlement, dated March 7, 1818, it was 
declared that certain leasehold premises, which had pre- 
Tiously been assigned to trustees by WiUiam B. Pugh, the 
settlor, should be held by them upon trust for "William 
B. Pugh, Jane R. Pugh, and Margaret R. Browne, for 



their respective lives, with remainders to their respective 
children per stirpes, and as to the share of any one of 
them who should leave no such child as should attain 
twenty-one, or many, in trust for such of them, Wil- 
liam K. Pugh, Jane R. Pugh, and Margaret R. Browne, 
as should be living at the end, and failure of the trusts 
aforesaid, share and share alike. In January 1819 
freehold hereditaments were conveyed bv the said 
William B. Pugh to the same trustees in i!ee ; and by 
indenture, dated January 25, 1869, to which the said 
William B. Pueh and the said trustees were parties, 
it was declared that the trustees, their heirs and assigns, 
should stand possessed of the said hereditaments ana 
premises ' upon such and the same trusts, and for such 
and the same ends, intents, and puiposes, and subject 
to such and the same powers, provisos, and declara- 
tions as in the said inaenture of March 1818 were 
expressed, declared, and contained ' of the premises 
therein mentioned,* or as near thereto as the dif- 
ference of the respective estates of the said trustees 
' and their respective heirs, executors, and administrators 
therein respectively would admit,* to the intent that the 
same hereditaments and premises might be sold, con- 
veyed, and assigned, and the produce thereof pud and 
applied in the same manner as by the said indenture of 
March 7, 1818, was declared concerning the premises 
therein particularly mentioned. 

Jane R. Pugh died in 1862 unmarried and intestate. 
The settlor^ William B. Pugh, had died in March 1841, 
having devised all his freehold and leasehold estates to 
John Pugh. his heir at law. This suit was instituted by 
William K. Pugh and Margaret R. Browne against 
John Pugh and others, to determine their rights under 
the settlement 

Mr, Fry, for the plaintiffs, contended that on the 
death of Jane R. Pugh one equal third part of the free* 
holds as well as of the leaseholds passed to them abso- 
lutely as tenants in common. 

Mr, C, T. Simpson, for John Pugh, contended that 
the words of reference in the deed of 1810 gave only a 
life estate to the plaintiffs, and John Pugh was entiued 
in remainder aj^ the settlor's heir and devisee. 

Mr, Tooke for the trustees. 

Mr, J, Simmonds for other defendants. 

James, V.C, held that upon the death of Jane B. 
Pugh her share in the iVeeholds passed to the pUintiffs 
iniee. 



€onxt$ ai €ammau Ifafo. 



Quet 



en's Bench, 
June 7. 



I Habeis and Anothbb V, QuiHEi 



Conflict of Laws — Statute of Limitations — Foreign Judg- 
ment, now far a Bar to an Action in this Country — 
Decision on the MeriU-^Lex Fori-^AUomey's Bill of 
Costs, "^ 

This was an action on an attorney's bill of costs con- 
tracted in the Isle of Man while both parties were resi- 
dent there. It appeared that the plaintiffs conducted a 
suit in the Consistorial Court of the island on behalf of 
the defendant, and this suit was decided against him in 



April, 1861. In September of the Mime year the de- 
fendant was instructed by the plalntifffa to take proceed- 
ing in the Court of Appeal, in order that this decision 
might be reversed. In October, 1862, the partnership 
between the plaintiffs was dilssolved, and the proceedings 
were thenceforth continued by one of them. The de- 
fences raised by the pleadings were— first, the English 
Statute of Limitations ; secondly, that the plainti& had 
taken proceedings in the Isle of Man in respect of the 
same cause of action, and that judgment had oeen given 
against them on the ground that mace than thxee yean 
Digitized by LjOOQIC 
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had elapsed since the cause of action arose, so that it 
was barred bj the Manx Statute of Limitations. 

jR, O. Wiilianu, for the plainti&i contended, first, that 
the judKinent in the Manx Court not being on the merits 
was no oar to an action in this country ; secondly, that 
the appellate proceedings in the Isle of Man must be 
regarded as a continuation of the original suit. 

BayliSf for the defendant, argued that the plaintiffs, 
having elected to resort to the Manx Court, were con- 
daded by its decision ; secondly, that the Statute of 
Limitations began to run from the termination of the 
original suit. 

The Court (Cogkbitbh, C-J., BiACKBuiuf, J., Lxtse, 
J., and Hatss, J.) gave judgment for the plaintiffs on 
both points. As the Manx statute did not extinguish 
the cause of action, but only barred the remedy, it was 
part of the lex fori, which did not apply to the present 
proceedings. The Manx judgment was not a decision 
upon the merits, as it was founded upon the local law 
of prescription, and did not prevent an action in this 
country. Lastly, although the plaintiffs might have 
been at liberty to sue for their costs at the termination 
of the original suit, yet the instructions to commence 
the appeal were a continuation of this suit, so that the 
English Statute of Limitations did not begin to run 
till the dissolution of partnership in October 1S62, and 
the action was therefore not barred. 

Judgment for the plaintiff $. 



r BeBBIDGE v. FlTZeEBALB. 



Queen't Bench, ' 
Jmie 9. 

BUI of Exchange^Kotice of Lishonour^Place of 
Buiiness, 

Jn this case the defendant was sued as the indorser of 
a bill, and the question was whether he had received 
sufficient notice ot the dishonour of the bill, or whether 
the want of notice was excused by the holder's igno- 
rance of the place of residence of the defendant It 
appeared that the bill was accepted by the manager of 
the Industrial Loan and Interest Company (Limited) in 
their behalf, and was indorsed by the defendant and 
another person, both of them being directors of the 
company. The bill was accepted and indorsed at the 
office of the company, which the indorsers were in the 
habit of attending. ' In July 1868 it became due and 
was dishonoured, the company being insolvent A notice 
of dishonour was sent to the defencumt, addressed to him 
at the office of the company, but as he had ceased to 
attend the office it did not reach him until some time 
afterwards. The plaintiff also made inquiries as to the 
defendant's private residence of other directors of the 
company, and at an office with which the company had 
had deaungs, bat not at the office of the company 
itself. 

Warton for the plaintiff. 

Modgeon for the defendant. 

The CoTJBT (OocKBUBir, G.J., Blaokbubn, J., Lush, 
J., and Hateb, J.) gave judgment for the plaintiff. 
If nothing more had appeared in the case than that 
the plaintiff was ignorant of the indoraer's private 
residence, the Court were inclined to think that the 
plaintiff could not be taken to have used due diligence 
m searching for the address. But looking at the facts, 
that the 1^1 was indorsed at the company's offic^ that 
the plaintiff knew nothing of the defendant's address, 
and that the defendant was described as director on the 
biU; the plidntiff was justified in thinking that he i9M, 



M it were, domiciled at the office, and that he intended 
that the office should be the place where any notice 
respecting the bill should be sent to him. 

Judgment for theplaintif. 



Conspiracy — Speeches Delivered in the Houses of Parlia- 
ment — Information — Discretion of Magistrate — 22 ^ 
23 Vict. c. 17. 

This was an application by Mr. Rigby Wason for a rule 
calling upon Mr. Tyrwhitt, the Marlborough Street police 
magistrate, to show cause why a mandamus should not 
issue compelling him to take recognisances upon an 
information preferred by Mr. Wason against Earl 
Russell, Lord Chelmsford, and the Lord Chief Baron. 
The information stated that the applicant had presented 
a petition to the House of Lords against the Lord Chief 
Baron, and that Earl Russell, Lord Chelmsford, and the 
Lord Chief Baron, in order to prevent the course of justice, 
&c., made statements which they knew were not true, 
in order to prevent the prayer of the petition from being 
granted, ana that they made these statements after con- 
ferring together. The information further stated that 
Earl- Kussell, Lord Chelmsford, and the Lord Chief 
Baron agreed to deceive the House of Lords, by repre- 
senting that the statements in the applicant's petition 
were ulse. 

By 22 & 23 Vict. c. 17, 'certain offences, includ- 
ing conspiracy, are enumerated, for which no indict- 
ment is to be preferred without previous authorisation, 
and by section 2, where any charge or complaint 
shall be made before any one or more of Her Majesty's 
justices of the peace that any person has committed 
any of the offences aforesaid within the jurisdic- 
tion of such justice, and such justice shall refuse to 
commit ' or to bail the person charged with such offence,' 
the justice is required to take the recognisance of the 
prosecutor, and, in case the prosecutor desires it, to 
transmit it with the information and deposition to the 
Court in which the indictment ought to be preferred. 

The CoTJKT (OocKBXTKy, C.J., Blackbubn, J., Lush, 
J., and Hates, J.), while agreeing that if the informa- 
tion had charged an indictable offence, the magistrate 
would have had no discretion, and would have been 
bound to take the recognisances, refused the rule on the 
ground that the offence charged was the delivery of 
speeches in one of the Houses of Parliament, which 
could not be the subject of an indictment. The same 
privilege would extend to a conference previous to the 
delivery of any such speeches, which was highly neces- 
sajy to ensure the freedom of debate. 

Itule refused. 



Common Pleas, ' 
June 11. 



Macbonald V, Thompson. 



Bankruptcy — Suspension of Proceedings in Bankruptcy — 
24 ^ 26 Vici. e. 134, s. llO^ComposUion^Eights of 
Execution Creditor — Property of Bankrupt, 

Defendant was a judgment creditor of one Pope, who 
afterwards and before satisfaction of such judgment was 
adjudicated bankrupt, and the plaintiff was appointed 
the creditors' assignee. Subsequently, viz. January 11 
last, a meeting of the creditors was held pursuant 
to the Bankruptcy Act, 1881 (24 & 26 Vict. c. 134), 
whdn the majority resdved that noii^ther proceedings 
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should be taken in bankruptcy, on the ground that 
it was advisable to accept an offer by the bankrupt to 
take all his estate, and to pay all his creditors a com- 
position of 2«. 6d, in the pound, payable on February 11 
then next. This resolution was confirmed at an ad- 
journed meeting held on January 25 last, pursuant to 
section 110 of the Bankruptcy Act, 1861, and on the same 
day the messenger was ordered to withdraw from the pos- 
session of the bankrupt's goods, but the bankrupt himself 
never had actual possession of them, and they were still 
retained by the plaintiff. The defendant, considering, 
however, that the effect of what had been done was to 
vest the property of the goods in the bankrupt, reissued 
execution on his judgment, under which he seized these 
goods in execution on January 26. Upon an inter- 
pleader issue, the question was whether these goods 
were then l^e property of the plaintifi as against the 



defendant. At the trial before the Jadge of the Pas- 
sage Court of Liverpool, a verdict was entered for the 
plaintiff, and the question now came before this Court 
on a rule nisi to set aside such verdict, and to enter it 
for the defendant on the ground of misdirection of the 
judge in holding that the goods were the plaintiffs as 
against the defendant 

Charles RuaseU and Foard showed cause. 

Zeofric Temple in support of the rule. 

The Court were of opinion that the property re- 
mained in the plaintiff as such assignee, notwithstanding 
what had occurred (whether the resolution of the 
creditors was within section 110 or not), as there had 
not been done anything which set aside the bankruptcy, 
or divested the plaintiff of what had been vested in hi in 
by reason of the adjudication in bankruptcy. 

Eule diacharged. 



"^xabuit una '^uixmamul €KmtB, 
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Divorce and 
MaHnumial Causes. )> Noble v. Noblb ajrh Godman. 

June 8. 

Husband's Petition— -Marriaffe of P^ieioner a Fortn%§ht 
■ after Decree Nisi — Decree made Absolute — Discretion 
—20 ^ 21 Vict. c. 85, «. 31. 

The petitioner (the husband) obtained a decree nisi 
for dissolution of nis marriage, on November 28, 1868. 
A fortnight afterwards he went through the ceremonv 
of mamage with another woman, and cohabited with 
her. He conducted his case in person, and believed that 
the first marriage had been dissolved by the decree nisi. 
The Queen's Proctor having filed affidavits setting forth 
the facts, 

The Attorney- General (with him C A, Middletofi) 
now showed cause against the decree nisi being made 
absolute. 

Indenoick, for the petitioner, submitted that the case 
was one for the exercise of the discretion of the Court 
under section 31 of the Act. 

Lord Penzance. — In any view of the case, the 
Queen's Proctor has done good service in bringing this 
matter to the attention of the Court. The ground on 
which the petitioner is said to have acted is the want of 
knowled^ of the effect of a decree nisi ; and the greater 
the publicity given to proceedings of thb character, the 
less likely is it that occurrences of the same kind will 
again come before the Court . The question now before 
the Court to consider is whether it wUl exercise the 
discretion vested in it by section 31^ and grant the peti- 
tioner his divorce notwithstanding his aoulteiy. 1 am 
prepared to give credence to what the petitioner says. 
X beHeve that he did think he was released by law from 
the oblijgfation of the first marriage, and that it was that 
which mduced him to contract this second marriage, 
and to enter into cohabitation which was in truth 
adulterous. It is said that ignorance of law does not 



excuse a person in a criminal Court. That is quite true, 
but this Court has a discretion vested in it ; and, being 
satisfied that in contracting this second marriage the 
petitioner did not intend to commit adultery, I think it 
ought not to stand in the way of his decree. 

The decree nisi was acoordififffy made absolute. 



4 



DlXGHFTKLD «. DiTOHFIELU. 



Divorce and 
Matrimonial Causes, 
June 4. 

Wife's Petition for Dissolution of Marriag&^Previout 
Suit for Decree of NuUity on the grotmd of Impdency 
dismissed — Costs. 

This was the wife's petition for dissolution of mairisge 
on the ground of adultery, coupled vtrith cruelty and 
desertion. The respondent did not appear. 

The marriage took place in 1854, and in 1864 the 
petitioner instituted a suit for a decree of nullity of 
marriage on the ground of impotency, which was dis- 
missed. 

The allegations of adultery and cnielty having now 
been sustained, the Court granted a decree nisi, and con- 
demned the respondent in costs. 

Searle, for the respondent, submitted that he onght 
not to be condemned m ihe costs of both suits. He had 
already paid the petitioner's coats in the suit for 
nullity. 

Dr. S^mks (Inderwick with him), for the petitionsr, 
contra. 

Lord Penzance.— In this suit the respondent, by his 
misconduct, has rendered himself liable to the wife's 
full costs, but I think he ought to have credit for any 
sum paid bv him on account of Ae wife's cents in the 
suit for nullity in which she failed. 
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LoBDS JusTiGBS. 1 in re Lohdon Mabine Insubakob 
June 22. J Assogiatign. Ex parte ^iiiTR, 

Mutual Assurance Society-^ Unstan^ed Policy, 

This was an appeal from the decision of Vice-Chan- 
ceUor James^ noted ant^, p. 106. 

Mr. Eddis and Mr, Lmaley were for the appellant, the 
officiid liquidator. 

Mr. Macnaghten, for Mr. Smith, was not called upon. 

Their Lobbbbips dismissed the appeal; with costs. 

STUABt, V.C. 1 a^^^ ^ Pj g^ SAUVBTO. 

June 9. J 
Real Estate — Conveyance of, upon Trust for Sale, Ex- 
change, or PartUion — Partition — Devise of Estate as 
* Landed Property ' to an AMen^ Personally^ Conver- 
sion, 

The bill in this suit prayed that the trusts of an in- 
denture of Mioch 10. 1362. so far as they related to cer- 
tain hereditaments allottea by an agreement of April 8, 

VOL. IT. 



1862, to Matilda Susan Baronne de St. Sauyeur, might 
be executed, and the rights and interests of all parties 
thereunder ascertained by the Court 

Eliza Loveday, widow, died in November 1861, hav- 
ing by her wilL dated March 14, 1859, devised ail her 
real estates at Ealing, in Middlesex, to the defendants, 
W. L. Loveday and ner daughter, the Baronne de St. 
Sauveur, equally, as tenants m common. The property 
at Ealing was partlv freehold and partly copyhold. By 
the indenture of March 10, 1862, all the property was 
duly conveyed to the plaintifiF as trustee, upon trust for 
sale, exchange, and partition thereof, as in tne indenture 
mentioned ; and, if sold, the moneys arising therefrom 
were to be held by the trustee, upon trust for W. L. 
Loveday and the Baronne equally, her share to be for 
her separate use, ^ so long as the land, hereditaments, 
and premises, or any lands or hereditaments which 
should be taken in exchange as therein aforesaid, should 
remain imsold.' The trustee was to hold the rents and 
profits thereof (as to the moiety of the Baronne), ' in 
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trust for BQcli persons and person, and for such interests 
and purposes as sLe should by any deed or deeds^ with 
or without any power of reyocation and new appoint- 
ment, or by her will, from time to time, notwithstand- 
ing her coverture, direct or appoint ; and in default of, 
and until any such direction or appointment in trust for 
her, her heirs and assigns, for her sole and separate use 
and bmefit. 

By an agreement dated April 8, 1862, and made 
between W. L. Loveday, of the one part, and the 
Baronne and her husband, of the other part, certain of 
the unsold hereditaments comprised in and subject to 
the trusts of the last-mentioned indenture were duly 
allotted to the Baronne, not upon the trusts of such last- 
mentioned indenture. The allotted property never was 
sold. The Buonne died in 1866, having by her will 
bequeathed to her husband all her movables of every 
description and funded property absolutely, and having 
made the following disposition m his favour : — 

' 1 leave also to my husband, for and during his life 
only, all my landed property situated at Ealing, in the 
county of Middlesex, in England. After the death of 
my husband, the aforesaid landed property I ffive and 
bequeath to my brother, W. L. Loveday, ana to my 
sister, Mrs. E. de Ghens, equally, with chai^pe to them 
on the rent for an annuity of 501. to my sister-in-law, 
Mrs. H. Loveday, and her daughter Julia, revertible to 
the survivor during her life only.' 

The Baronne de St. Sauveur died without issue, and 
her husband was an alien. 

The questions, therefore, were: — (1) Whether the 
trusts for sale of the Ealing property, under the in- 
denture of March 10, 1862, ougnt now to be executed, 
and the income of the puichase-moneys paid to the 
Baion for his life ; or (2) whetiier the said landed pro- 
perly should remain unsold in that case ; (3) to whom 
the rents and profits thereof ought to be paid^ during 
the life of the Baron — whether he, or Her Majesty, or 
the co-heirs at law, or the customary co-heirs of the 
Baronne, was or were entitled to such rents and profits P 
The answers to those questions depended on that to 
this further one ; whether the Baronne had or had not, 
by her will, elected to treat the property at Ealing as 
real estate, and not personalty P 

Mr. E, K. Karmke and Mr, W, Cooper appeared for 
the plaintiff in the suit. 

Mr, Joshua WiUiams and Mr, M, Cookson, for the 
Baron, contended that the original trusts for sale of the 
property, whereby it was converted into personalty, still 
subsisted as to it; that the Baronne must be taken to 
have known the effect of those trusts ; and that her 
husband, being an alien, could not hold laud in England. 
If that were not so, and if her will operated as an elec- 
tion to treat the unsold property as real estate, her 
manifest general intention m her husband's favour 
would be defeated ; whereas, to hold that the original 
trusts for sale still governed the property would be 
to give effect to her wishes, and at the same time to 
observe the strict rules of this Court. 

Mr. Greene and Mr. O. T, Edwards appeared for the 
heirs-at-law. 

Mr. Hardy and Mr, J, N, Higgins for the customary 
heirs of the Baronne. They contended that she had by 
her will clearly treated the property, which she knew 
to be unsold land, as land ) and it must now, therefore, 
be regarded as such. 

Mr. Wickens was for the Attorney-General. 

Stuabt, V.O., was of opinion that, upon the whole of 



the case — ^having regard to all the instruments to be 
construed, and the effect of them, to the knowledge of 
the facts that must be imputed to the Baronne, and to 
the consideration that her express intention to benefit 
her husband must be defeated if the property was to be 
treated as land— there must be a declaration that, in 
equity, the unsold landed property of the Baronne at 
Eialing was personal estate ; that there must also be a 
decree for tne immediate sale of the property, for the 
due investment of the purchase-money, and for the pay- 
ment of the income of the moiety Delonging to the 
Baronne to her husband for his life. 



Jaxxs, V.C. 
May 28, 31, June 1, 8. 



IToPHAM V, The Duke 

J PoBTLAin). 



Of 



Fotd Appointment — Fraud on the Poioer — New Appoint^ 
ment to Same Person, 

In 1864 the House of Lords, affirming the decree of 
the Lords Justices Q D. J. & 8. 517, and 82 Law J. 
Rep. Chanc. 267), aeclared that certain appointments 
made by the Duke of Portland, whereby the income of 
62,000/, Consols and an annuity of 2,720/. were in form 

fiven to one of his sisters. Lady Harriet Bentinck, for 
er own use absolutely, but on an understanding that 
she was to allow one moiety thereof to accumulate, sub- 
ject to some future arrangement, was void as being a 
fraud on the power, but varied the decree of the Court 
below by adaing the words ' without prejudice to any 
question as to any future exercise of the power of 
appointment,' while they refttsed to express any opmion 
whether any such future exercise of the power could 
be permitted (11 H. L. 32). • 

By deed-poll of July 6, 1864, after reciting the pre- 
vious appointments and the decree aforeeaid, the Du^ 
of Portland irrevocably appointed that the income of the 
first-mentioned settled fund should thencef<Hlh be paid 
to Lady Harriet, 'her executors^ administrators, and 
assigns, for her and their own absolute use and benefit, 
in exclusion of the said Lady Maiy Elixabeth Topham, 
her executors, administrators, and assigns;' and by 
another deed-poll of the same date he made a similar 
appointment of the annuity of 2,720/. On the same 
day an order was sent to Messrs. Drummond, the 
bankers, through whom the income of the trust-funds 
was received, cancelling all existing orders relating to 
the account marked ' §.,' to which one moiety of the 
dividends and annuity had hitherto been carried, and 
directing the whole amount to be paid in future to the 
account of Lady Haniet. The only notice given to 
Lady Harriet was by a letter from Mr. BaSey, the 
family solicitor, through whom the previous arrange- 
ment had been carried out, simply informing her of 
what had been done, without any intimation as to the 
use she was expected to make of the money. The Duke 
by his answer stated that he had not, when he made the 
last-mentioned appointments, 'any opinion, hope, or 
expectation ' as to the manner in which she would think 
proper to apply it 

Sir R. Palmer, Mr. C. HdU, and Mr. Bowdife, for 
the plaintiff, asked that the appointments might be 
declared void as against the plaintiff, on the ground 
that nothing had been done to remove the moral 
infiuence which was known to have been hitherto 
operating upon Lady Harriet's mind to induce her to 
deal with the fund m accordance with the late Duke's 
wishes. 
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Sir E. BaggaUay and Mr. Alfred Bailey for the Duke 
of Portland; and 

Mr, 7. Sieuens and Mr. Baldwin StnUh, for Lady 
Harriet, contended that the present appointmente were 
btmajide for her benefit, and quite diatinguiahable from 
the previous appointments, which had been held void. 

James, V.C, would not give an opinion as to whether 
it was possible for the Duke to make a good appcunt- 
ment under the circumstanoes, but at all events it could 
only have been done by means of such explicit declara- 
tions as would remove the influence Imown to be 
operating on the mind of the apnointee. Nothing of 
the sort had been attempted, ana he was therefore 
bound hj the decision of the House of Lords in the pre- 
vious suit to hold that the appointments were, techni- 
cally, a fraud on the power. 



Jahzs, V.C.l J20 EvBOFBAir Central Railwat Co. 
June 6, 22. J Holdsn's Case. 

Practice — Adjourned Summone — Coets, 

This was an application to remove a name from the 
list of contributories, which was adjourned into Court, 
and there refused with ' the costs of the application.' 
A doubt having arisen as to the meaning of this order, 

Mr, BardeweU^ for the official liquidator, asked whether 
the words included the costs of the application or only 
the costs of the adjournment. 

Jaxbs, V.C, said it was not the practice to give any 
costs of such applications in Chambers, and the practice 
would not be altered by the matter being adjourned into 
Court Therefore the only costs given would be those of 
the adjournment 
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Sxdhequer Chamber A 

{Appeal from Q,B.) v Enqell v. Pitch and Othebs. 
June 14. J 

Damageey Meaeure of— Vendor and Purchaser— Poiver of 
Transferring Property ^ and Default in Delivering PoS' 
seuion — I^-ofit on He-sale. 

Li this case the defendants had put up to auction, 
subject to certain conditions of sale, the lease of a house 
mortgaged to them as trustees with a power of sale, 
which nower they had become entitled to exercise. The 
IMirticulars of the sale of the house stated that 'posses- 
sion would be given on the completion of the purchase.' 
The plaintiff became purchaser of the premises, and no 
difficulty arose as to the title of the defendants, but the 
mortgagor bebg in poesesskm of the house, refused to 
giye it up, so that the defendants^ though fully able to 
ocmvey, were not in a situation to give possession accord- 
ing to the contncL The plaintiff having in the mtoan- 
time re-sold the prsmiseB at an advance of 100/., brought 
this action to recover not only his deposit and the 
expenses of investigating the title, but also the loss of 
the profit on the resale, as well as the expenses which 
he had incurred in preparing for the sale to his vendee. 

The Court of Queen's Bench having decided (see 87 
Law J. Rep. Q.B. 145) that the ordinary rule by which 
in sales of real property the damages for breach of the 
implied contract to make out a good title are limited 
to the amount of the deposit and the expenses of exa- 
mining the title, has no application to a case where the 
failure, either to make out a title or to give possession, 
arises, not from the inability of the vendor, but from 
his unwillingness either to remedy a defect in the title, 
or to obtain possession on the score of expense ; and 
that the purcnaser could recover, not only the amount 
of the deposit and the expenses of examining the title, 
but the profit on a re-sale of the premises, and the cost 
of the cmiveyanoe to the sub-vendee. 

The CoxTBT (Kellt, C.B.. Channkll, B., Btlbs, J., 
M. Smith, J., Bbbit, J., and Clkabbt, B.) now affirmed 
tius decision on the same grounds. 

Dedtion affirmed. 



Exchequer Chamber. 1 

June 16. J 

Poor Bate — Iron Mtnes^ Non^BateahUxty of* 

The question raised in this action was whether defen- 
dant was liable in respect of a distress for non-nayment 
of poor-rates. The plaintiff had been assessed to the 
poor-rate in respect of his occupation of iron mines. 
The Court of Queen's Bench gave a formal judgment in 
favour of the plaintiff. 

H.. James, for the defendant, mibmitted that from 
certain expressions used in the judgments delivered by 
the House of Lords in Jemn v. The Mersey Docks and 
Harbour Board, 86 Law J. Rep. M.C. 1, it might fairly 
be supposed that the occupier of iron mines, as well as 
the occupier of coal mines, came within the 48 £1. c 2, 
and was therefore liable to be rated, although in Crease 
V. Sawle, 2 Q. B. 862, 866; it had been held that the 
occupier of every mine, except coal mines, was exempt. 

Manisty, contra, was not called upon. 

P^ Curiam (EsLLT, C.B., Bylbs, J., CHAinfXLL, B., 
MoETAOTTX Skith, J., Bbett, J., and Clbasbt, B.). — 
We entertain the same view as was held by this Court in 
(yease v. Sawle, and we adopt the lang^afe used in the 
conclusion of the judgment, reported 2 Q. B. 886. 
Jones V. The Me/rseu Docks and Harbour Board was a 
decision as to whether, in that case, tiiere was a bene- 
ficial occupationlor not, and the expressions relied upon 
were not necessary for the decision of that point 

Judgment affirmed. 

Queen's Bench. 1 

Feb. IS. > Smith v. Stocks. 
June 8. J 

StahOe of Limitations, 3 4-4 Wm. IV. c. Stl-^Adoeree 
Possession — Acts of Ownership — Surveyor of High' 
ways. 

In this case the substantial question was whether the 
title of the defendant^ ae suryej^ of highways, to a 
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oertfun gravel pit and road to it had become extinguished 
by the adverse possession of the plaintiff for more than 
twenty years, under 3 & 4 Wm, iV. c. 27. It appeared 
that from the year 1837 down to 1863 the surveyor of 
highways had ceased to take gravel from the pit or to use 
the road to it, but it was contended for the defendant 
that the surveyor for the time being did not by such non- 
use lose the ri^ht to the gravel, inasmuch as tne plaintiff 
had not been in actual possession. It appeared that in 
1837 the occupier (under the plaintiff) of the land in 
which the pit was dug filled up the greater portion of it 
with earth and rubbish, and took the whole surface into 
cultivation, and in 1839 another occupier brought the 
road leading to the pit into cultivation. 

Barker {Hamuty with him) for the plaintiff. 

Quain for the defendant. 

The OoiTRT (Mellor, J., and Haihten, J.), after 
taking time to consider, now held that the question of 
whether the plaintiff had been in possession depended 
on the intention with which certain acts had been done, 
and that by the filling up of thepit, &c., in 1837 and 1839 
possession was actually taken m those years, and that 
the time of limitation Degan to run from them. 

Judfftnentfor theplamtif. 



Qtteen*8 Bench, 
June 12. 



j In re Waulbb. 

Copyripkt — Pawtmg — Photograph — Entry in Book of 
Eeyxstry — Expunging Entry — Person who shall deem 
Mimsdf ' Aggrieved' -^ ^ 6 Vict. c. 46, «. 14—25 ^ 



Consols to be deposited by the promoters of a bill then 
before Paliament. The plaintiffs, the defendant, and 
others, six in all, entered into an imdertakinf with the 
company that, if the bill was thrown out, tiae Consols 
should be returned, and that if it passed (which was 
the event that happened), an equal amount of stock 
should be transferrea to the company, and that a sum, 
in the nature of interest on the value of the Consols at 
the time they were lent from tiie end of six months to 
the date of &e transfer, should be paid to the conrpany. 

In June 1866 the defendant was adjudicated bank- 
rupt In July 1866 he obtained his certificate. In 
August 1866 the bill was jpassed, but the Consols were 
not transferred till July lo67, and the plaintifb were 
compelled to pay under the undertaking 60(V. as the 
equivalent for interest The action was brought to 
recover contribution for a sixth part of this sum, and 
the question was whether the claim against the defend- 
ant in respect of the undertaking could in any way have 
been proved xmder the bankruptcy, so that the de&ndant 
was discharged by his certificate. 

H, James for tne plaintiffs. 

Murphy for the defendant 

The CouBT (CoGKBUBS) C. J.2BLAG&BirBN, «f.. Lush, J., 
and Hatbs, J.), after takmg tmie to consider, now held 
that as at the time when the adjudication took place no 
value could have been put on the liability of the d^ 
fendant, in case he and his co-contractors failed to 
transfer the stock in due time according to their under- 
taking, to pay interest until they did perform it, the 
liabihty was not provable under the bankruptcy statutes. 
Judgment far the plaintiffs. 



Queen^s Bench. 
June 12, 



I SncpsoK V. Mackat. 
Costs— Action of Slander-SO ^ SI Vict, c. 142, s, 6. 



26 Vict. c. 68, s. 4. 

Rule caUipg upon Henry Graves and the registering 
ofiicer appointed by the Stationers' Company, for the 
purpose ot 5 & 6 Vict. c. 46, to show cause why certain 
entries in the register of proprietors of copyright in 
paintings, drawings, and photographs, should not be ex 
punged. 

The applicant, G. B. Walker, had been convicted of 
selling pnotofl;raphic copies of the works of art the 
entries of which he sougnt to have expunged. At the 
hearing of the information, certified copies of the entries 
had been produced as prima facie evidence of the title 
of HeiOT Graves, and it had been alleged on behalf of 
G. B. Walker that the entries were insufficient and 
invalid, but no claim of title was set up. 

Qiffard and Poland showed cause against the rule. 

Underdotvn supported it. 

Per Curiam (Blackbubn, J., Mellob, J., and Hai^- 
NEN, J.V — The fact of the applicant having been con- 
victed does not entitle him to deem himself 'aggrieved ' 
within the meaning of section 14 of 5 & 6 Vict, c 46. 
He did not give any evidence to show that the entries 
were wrong, nor cud he show that they were incon- 
sistent with any right which he set up in himself or in 
other persons, or that they would interfere with any 
action which he intended to take with regard to the 
subjects of those entries. 

Bule dischctrged. 

Bankruptcy — Liability, when ProveMe — Agreement to 
Transfer Stock— \2 ^ 13 Vict. c. 106, s. 178; 24 41- 26 
Vict. c. 134, «. 164. 

In this case it appeared that the Marine Insur^ce cumstances under which the action was brought, as well 



The declaration contained three counts— one was for 
trespass, and the others were for slander. The jury 
gave a verdict upon the first count for the plaintiff, 
with Is. damages; upon one of the slander counts 
they gave the plaintiif a verdict for 8/., and upon 
the ouier a veniict for the defendant Mbllob, J., 
before whom the cause was tried, declined to cer- 
tify that there was sufficient reason for bringing the 
action in this Court; and this rule was subsequently 
obtained, calling upon the defendant to show causa why 
the Court should not allow the plaintiff his costs. 

Cooke showed cause against the rule^ contending that 
section 6 of 30 & 31 Vict. c. 142 applied to actions of 
slander, although such actions could not be brought in a 
County Court; that the learned judge was right in de- 
clining to certify, as the plaintiff ought not to have 
brought an action of slander at all: and that this Court 
would take the same view and discharge the rule. 

JPinlay supported the rule, urging that section 6 could 
not apply to actions of slander, and also that upon the 
facts there was a substantial ground which justified the 
plaintiff in bringing the action for the words which had 
been spoken. 

Per Curiam (OocKBJJBJX, C. J., Blaqkbubk, J., 'MxL- 
LOB, J., and HAKinsN, J.^The fifth section is general 
in its terms and application. It applies to an action of 
slander, although such an action cannot be brought in a 
County Court. This Court must consider all the cir- 



Company had, in January 1866, lent a large sum in | as the amount of damagesiand the fact>of^e judge 
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haying declined to certify. We think that in this par- 
ticnlar case we ought not to allow the costs. 

^tde discharged. 



V HaKBY v. FBATH£BST0NHi.T7GH. 



Quern's Bench, \ 
June 11. J 

Generai huhswre Act, 8 4* 9 Vict, c, 118^ s, ^i^^CosU of 
Feigned Isaue^* Event of TriaV 

By the General Inclosure Act, 8 & 9 Vict c. 118, 
a 6o, if any peiBon, claiming to be interested in any 
land proposed to be indosea under this Act, shall lie 
dissatiafied with any determination of the Commis- 
lioners or Assistant Commissioner concerning any claim 
or interest in or to the land proposed to oe inclosed 
under the powers hereinbefore contained, and shall 
cause notice in writing of such dissatisfaction to be 
deliyered to the Commissioners within thirty days next 
after notice of such determination shall haye been giyen 
to the seyeral parties or persons specially interested, if 
any such there be, it shall be lawiul for such person so 
diaBatisfied, and giying such notice as aforesaid, to bring 
an action upon a feigned issue against the person in 
wl&ose &your such determination s^dl haye been made, 
or against the Commissioners, &c., and the yerdict giyen 
upon the trial of such action shall be binding and con- 
cmsiye upon aU parties thereto, &c. ; and after such 
yerdict shall be giyen and final judgment obtained 
thereon, the Commissioners shall act in conformity 
thereto, and allow or disallow the claim thereby deter- 
mined, according to the eyent of such trial ; and the costs 
attending any such action shall abide the eyent of the 
trial' 

^ The yaluers appointed under this section haying de- 
cided that the defendant was interested in 198 acres of 
land within the meaning of the Act, the plaintiff 
appealed against their decision, and the correctness of it 
was tried in a feigned issue between the plaintiii and the 
defendant. The question tried between the parties was 
whether the defendant was interested in the 198 acres. 
A verdict was found against the defendant in respect of 
about half of his claim. In taxing the costs the master 
allowed the plaintiff the general costs of the issue, and 
onlj allowed the defendant such costs as related to the 
daua which he had substantiated. In an application to 
reyiew the taxation, 

Qr€M appeared for the plaintiff, and 
7*. Jones for the defendant. 

The CoTJET (CocKBUBW, C.J., Blackbubw, J., Mt8l- 
lOB, J.J and HiLNKSir, J.^ decided that the fact that the 
statute required that tne party appealing should be 
plaintiff in the feigned issue must oe put out of the 
question, and the liability to costs must depend upon the 
result of the issue and not merely upon the yerdict. In 
the present case neither party was entitied to the general 
coats of the action, and the proportion payable by either 
inuat be measured by the substantial result of the issue. 
for master to review his taxation. 



Exchequer Chamber. 

(jippeal from C.P.) 

June 17. 



} 



The South of Ibelakd Col- 

LIEBT COXFAKT V, WaDDLB. 



Corporation — Validity of Contract not under Seal, 

The plaintiffs were a company incorporated under the 
Companies Act, 1862, for the purpose of excavating 
and frorking coal mines^ and the question was whether 
thej could sue for the breach of a contract which was 



not under seal, by which the defendants had agreed to 
supply the plaintiffs with a pumping engine and ma« 
chinery for tne use of a colliery of the plaintifib. The 
Court of Common Pleas held that the action was main- 
tainable. The case is reported 87 Law J. Rep. C.P. 
211. The defendants appealed. 

Maurice Powell argued for the appellants. 

Huddleston was not called on for the plaintiffs. 

The CouBT (CocKBUBN, C. J., Kbllt, C.B., Chan- 
mfiu^ B., Blackbttbn, J., Lush, J., Hates, J., 
Cleasby, B.) held that the engine and machinery being 
necessary for the purposes for which the company was 
formed, the company could contract without seal for 
their supply. 

Judgment affirmed. 

Exchequer Chamber. \ 

(Appeal from C, P.) f Cbosby v, MnxDreioir. 
June 17. J 

WiU—CoMtrucUon of Devise-^Copghold Lands. 

The Question in this case was whether a freehold cot- 
tage ana some freehold land passed under the following 
deyise in a wiU, yiz. : ^l deyise all that my cop^hola 
messuage cottages lands and hereditaments, now m the 
occupation of my sister,' &c. The testator had a copy- 
hold messuage, consisting of three cottages conyerted 
internally into one dwelling, a copyhold cott^, and 
seyeral copyhold lands answering the description ia the 
deyise as being in the occupation of his sister, &c. He 
had also a freehold cottage and a small quantity of 
freehold land, in like manner answering the aboye de- 
scription as being in the occupation of his sister, &c. 
The Court of Common Pleas held that this freehold 
cottage and land passed under the aboye deyise. The 
plaintiff entitied under the heir-at-law appealed. 

Gray (F, T. Streeten with him) for the appellant. 

Macnamara appeared for the deyisee, out was not 
called on. 

The CoTTET (CocKBTJEN, C.J., Kellt, C.B., Chav- 
ifSLL, B., Blackbttbn, J., Lush, J., Hatbb, J., and 
Clsasbt, B.) were of opinion that the deyise might be 
read as meaning all the testator's cottages and lands, 
both freehold and copyhold, which were then in the 
occupation of his sister, &c., and that therefore the 
freehold cottage and land in question passed under the 
deyise. 

Decision affirmed. 

Exchequer Chamber, 1 
(Appeal from C, P.) f Xenos v. Fox. 
June 17. J 

Marine Inst*rance — PoUcg — Suing and Labouring Clause 
— Collision Clause — Costs of successfully De/entUng a 
Collision Suit, 

Action on a policy of insurance which had been 
underwritten by the defendant for 100/., and was an 
insurance for 6,000/. on phuntiff 's yessel, the Smyrna, 
subject to a running-down clause attached to the policy 
by which the assurers agreed that in case the yessel 
should by accident or negligence run down or damage 
any otiier yessel, and the assured should thereby become 
liable to pay, and should pay as damages any sum not 
exceeding the yslue of the yessel assured and her freight 
bjr the iudgment of any Court giyen in a suit defended 
with the preyious consent in writing of the assurers, 
they would pay such proportion of /tioee-fourths of the 
Digitized by Vn 
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fium so paid by tlie assured as tlie sum insured on the 
vessel bore to the value of such vessel and her freight. 
The policy was, in other respects, in the ordinary form 
of a LJoyd's policy with the usual suing and labouring 
clause. The Smyrna afterwards, and during the con- 
tinuance of the risk insured, came into coUision with 
a vessel called the Mars, and in consequence proceed- 
ings were taken in the Consular Court at Galatz against 
the plaintiff and the Smyrna by the owners of the Mars 
to recover a large sum of money for the damage occa- 
noned to them by such collision. The plaintiff success- 
fully defended these proceedings, and sought by this 
action on the policy to recover from the defendant his 
proportion of the costs incurred by the plaintiff in 
defending these proceedin&;s. The Court below held 
that, admitting that the pkintiff so defended with the 
written consent of the assurers, still he was not entitled 
to recover on the policv, either under the collision 
clause or the suing and labouring clause ', the collision 
clause not being applicable, since the plaintiffs had 
neither paid nor become liable to pay damages for 
collision, and the suing and labouring clause not ap- 
j^ying to what were not the ordinary insurable perils. 
The case is reported 87 Law J, Rep. C.P. 294. The 
plaintiff appealed from this decision. 

Sir O, Monyman (W, WilUams with him) argued for 
the appellant. 

Mathew (G. Brown with him) appeared for the defen- 
dant, but was not heard. 

The CoFKT (CocKBiTiOT, C.J., Kelly, C.B., Chan- 
KBLL, B., Blackbubk, J.; LusH, J., Hates, J., and 
Cleasbt, B.) held that the judgment of the Common 
Pleas was right. 

Judgment affirmed, 

JBankn^ftw-^DqtoeU of Bills of Exchange as Collateral 
Security for Advances — Mutual Credit. 

Appeal fr^m the decision of the Court of Common 
Pleas, reported 38 Law J. Eep. C.P. 111. The facts 
were these : — ^The plaintiffs were the assignees in bank- 
ruptcy of Joyce & Co., for whom, before the bank- 
ruptcy, the defendants had accepted certain bills, Joyce 
& Co. undertaking to provide funds before their ma- 
turity, and depositing with the defendants, as collateral 
Fecurity, goods and other bills. These bills, which were 
BO denosited, were indorsed by Joyce & Co. to the 
defendants, and became due on the same day as de- 
fendants' acceptances, and were paid at maturity. 
Before the day they became due Joyce & Co. were 
adjudged banlmipts. The money received by the de- 
fendants from these bills, as well as from the sale of the 
goods which had been deposited as such collateral se- 
curity, was enough to provide for the defendants' said 
acceptances^ and to leave a balance over. The plaintiffs, 
as such aasiffnees, sued for that balance; and the 
Court below neld that, as regards the money received 
from the billa which had been so deposited, the bank- 
ruptcy had not given credit to the defendants within the 
meaning of the mutual credit clause of the Bankrupt 
Act (12 & 13 Vict, c 106, s. 171), and that therefore 
the defendants were not entitled to retain such money 
against a sum due to them from the estate of the bank- 
rupts. The defendants appealed. 

Oarth (^Mathew with him) for the appellants. 



Field (Lord with him) for the plaintiff. 

Cur, ado, vuU, 

The judnnent of the majority of the Court (Ghan- 
i^ELL, B., Mbllob, J., PiooTT, B., Hannen, J., and 
Cleasby, B.), was that credit had been given within the 
meaning of the said mutual credit clause of the Act. 

Kbllt, C.B., dissented from this, and was of opinion 
that the judgment of the Court below should be 
affirmed. 

Judgment reversed. 

Exchequer Chamber A Fowleb and Another v. The 
{Appeal from C, P.) > Bishop of QLOUCEiTBB and 

June 18. J OiHEBS. 

aiurchr— Church Building Act, 5 Geo, IV. c. 10^— Eight 
of Presentation to a Living. 
Quare impedit, raising the question whether the plain- 
tiff Fowler had a right to nominate and present to the 
bishop a spiritual person to till up a vacancy in the in- 
cumbency of a church built under the Church Building 
Act, 6 Geo. IV. c. 103. The plaintiff Fowler had, with 
others exceeding three in number, subscribed in 1830 
50/. and upwards towards building of the said church. 
Life trustees had been originally duly elected, but in 
July 1866 there was only one such trustee — ^viz. a Mr. 
Hilhouse — living, and he and Fowler were the only 
surviving subscribers of 50/. and upwards. In July 
1866 Fowler, without communicating with Hilhouse, 

rive fourteen days' notice, according to section 7 of the 
Geo. IV. c. 103, of a meeting to elect trustees, and 
on the day named attended and elected himself to be a 
life trustee j at that time Fowler was not a pew owner, 
but he became such in September 1867, when he after- 
wards gave notice of another meeting, and alone attended 
and elected himself again as life trustee. Mr. Hilhouse 
died in April 1867, leaving Fowler the only surviving 
subscriber of 50/. The incumbency became vacant on 
August 11, 1867^ and on August 22, 1867. Fowler 
nominated to the mcumbency the Rev. C. Wallace, who 
was his co-plaintiff. 

The Court below (Willeb, J., Ejeaxdtg, J., and BBxn, 
J.) held that the plamtiff Fowler never became a trustee 
by election, and the majority of the Goitrt (Brbtc, J.y 
dissentienU) held that the plaintiff Fowler did not become 
trustee by virtue of section 8 of the Act, and that there- 
fore his nomination was not valid. Section 8 enacts that 
if tiie number of persons subscribing to the building of 
the church 50/. and upwards shall not exceed three^ 
such persons shall be deemed to be life trustees und.6r 
the Act, and shall exercise all the authorities of life 
trustees chosen under the proviaons of the Act The 
majority of the Cotjbt considered that section 8 did not 
apply to a case where the subscribers, originally more 
than three, had since become reduced to a number not 
exceeding three. Bbett, J., was, however, of a con- 
trary opinion, and considered that Fowler had imder the 
circumstances above mentioned become such trustee. 

Judgment having been given by the Court of Common 
Fleas for the defendants, tne plaantifiB appealed. 

F, K. Wood argued for the appellants. 

Lopes appeared for the defenaants, but was not heard. 

The Court (Kellt, C.B., Chankell, B., Black- 
burn, J., Lush, J., Hayes, J., and Cleasby, B.)i 
affirmed Uie decision of the Court of Common Pleas. 

Judgmetvt affirmed. 
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Bxeh/eqtur Chamber. 1 Fosdhax v. Lokdok^ Brighton, 
(Appeal from C, P.) > AND Soiteh Coast Railway 
June 18. J CoxPANT. 

Negligence — FlamHfe Negligence Contributing to the 
Iflfwy — Bail wag Paeeenger, 

Action for an injuiy.the plaintiff had received throuffh 
the negligence of the defendants' servant, a guard of a 
railway train, in shutting the door of the carriage into 
-which the plaintiff was getting upon the plaintiff"s 
hai^. The accident occurred at the Sydenham station 
between 8 and 9 in the evening of September 1867. 
The plaintiff having a bundle in his rignt hand, used 
his left to assist himself in getting into the railway car* 
liage, by tddng hold of the door-post on the hing^e side 
of the door, when the guard came behind and, without 
any warning, slammed the door upon the plaintiff's hand. 
The jury found a verdict for the plaintiff^ and the ques- 
tion was whether there was eviaence of negligence of 
the ffuard sufficient to support the verdict, and also 
whetner there was evidence of such contributory negli- 
gence on the part of the plaintiff that the judge ought to 
have withdrawn the case from the jury. The m^ority 
of the Court of Common Pleas (Btlbs, J., and Keat- 
ing, J.) held (Montague Sxith dissentiente) that there 
was not such contributory negligence, and that the 
verdict ought not to be disturbed. The cade is reported 
37 Law J. Rep. 0. P. 176. 

The defendants appealed. 

Huddleeton (Laing with him) for the appellants. 

Joyce appeared for the plaintiff, but was not heard. 

The CouBT (Kelly, C.B., Channbll, B., Black- 
B17BN, J., Lush, J., Hayes, J., and Cleasby, B.) 
affirmed the decision of the Court of Common Pleas, 
holding that there was evidence for the iury of negli- 
gence on the part of the guard; and that, although 
there was a strong case of contributory neffligence on 
the part of the plaintiff, still, under all the circum- 
stances, it was not such a case as ought to be withdrawn 
from the jury. 

Decision affirmed. 

Action on Cheqtde^Notice of Dishonour, 

This was an action on a cheque. The defence relied 
upon was that the defendant, the drawer, had not 
received due notice of dishonour. 

At the trial it appeared that when the defendant gave 
the plaintiff the cheque, on February 28, he requested 
that it might not be presented for a few days, and it was 
not presented till March 10, when it was dishonoured. 
It further appeared that the defendant had, at the time 
of drawinfif, no funds at his banker's to meet the cheque, 
nor was were at the bank on the morning or evening of 
any day between March 2 and March 10 sufficient to 
meet it. The jury found that the defendant had no 
reasonable expectation that the cheque would be paid, 
and a verdict was entered for the plaintiff for the 
amount. A rule having been obtained on the ground 
that the defendant was entitled to notice of dishonour, 
and diat no such notice had been proved, 

G. Francis showed cause, contending that the drawer 
of a cheque, who has no remedy over on the instrument 
against anybody, cannot be prejudiced by not getting 
notice of dishonour, and that the finding of the jury 
was CQnclusiv9» 



Joseph Sharps contended, for the defendant (on the 
authonty of Orr v. Maginnis, 7 East 359), that the 
only case where the holder of a cheque was excused 
from giving notice of dishonour was where the drawer 
had no effects whatever in the banker's hands, either at 
the time of drawing or subsequently. 

The Court (Bbamwell, B., Channell, B., and 
Clbasbt, B.) discharged the rule. 

Itule discharged. 



Laubib v. Scholepielu. 



Common Pleas. \ -i 

June 18. y 
AcUon on Ouarantee — Conetruction — Pairt Payment — 
PletuUng, 

This was an action on a guarantee. It appeared at 
the trial that B. & Co., being desirous of having an ac- 
count at, and being ffiven credit by. the bank of which 
the j^laintiff was puolic officer, and the bank requiring 
security, the following guarantee was given by me de- 
fendant and another person : — ' In consideration of the 
Union Bank of London agreeing to advance and ad- 
vancing the firm of Russell & Co. any sum or sums of 
money they may require during the next eighteen 
months, not exceeding in the whole the sum of 1,000A, 
we hereby jointly and severally guarantee the payment 
of any such sum or^ sums as may be owine to the said 
bank at the expiralion of the said perioa of eighteen 
months, and undertake to pay the same on demand in 
the event of Russell & Co. making default in the pay- 
ment of the same.' 

It also appeared that the bank gave credit to R. & Co. 
for 1,000/., and that there was a running accoimt in 
which the credit, at times, and sums paid in exceeded 
that amount The defendant contended that the mean- 
ing of the guarantee was that credit was not to be given 
at any time beyond 1,000/., that the payments must be 
appropriated, and that if this were not so, yet he could 
give in evidence a payment of 500/. by his co-surety after 
action, though not pleaded. A veraict was found for 
1,000/., with leave to move to enter a nonsuit or reduce 
the damages. A rule niei was granted. 

Oarth and Rochfort Clarke showed cause. 

Sir J. Honyman and Philbrick in support of the rule. 

The Court held that the contentions of the defendant 
were unsound, and discharged the rule, the plaintiff con- 
senting to reduce the damages, as the defendant's mis- 
take in pleading was only technical. 



ComTnoii Pleas, 1 Adams v. The Lancashire and Yoek- 
June 18. J SHIRE Railway Compant. 

Negligence — Pailway Company — h^ury to Passenger. 

The plaintiff was a passenger by the defendants' 
railway, and brought his action for injury alleged to 
have Deen sustiuned by him through the defendants' 
negligence under the following circumstances. 

The plaintiff took his place in a third-class carriage of 
a train, which stopped at short intervals. The door flew 
open, and the plamtifi shut it several times : the last 
time it flew open the pliuntiff took hold of it with one 
hand, and leaning so as to throw some of his weight on 
the door, attempted with the other to fasten the lock, 
which was on the outside ; and a jerk occurring, he was 
thrown out. It would have taken only a minute or two 
to arrive at the next station, and there was nothing to 
show that the weather (it was July^ was bad. or that he 
suffered fiom draught, and he mignt have onanged his 
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place. A verdict was found for the plaintiff with leave 
to the defendants to move to enter a nonsuit A rule 
Mm was granted. 

JR. O. WUUavu showed cause. 

BayUsB supported the rule. 

The Cox7BT held that the injury was not prozimatelj 



due to the defendants' neg^Iigence in having an improper 
lock, hut to the plaintiff's doing an act whicn was 
perilous, and not necessitated by the circumstances, 
that he must therefore bear the consequences, and that 
there was no evidence to go to the jury^ and the rule 
theref<»:e ought to be made absolute. 



|Pr0balt antr Palrimomal €wxu^. 



Probate. 
Mbj 22^ June 8. 



. PeCHBLL V, HiLDEBLET A.KD OtHEBS. 



Will and Codicil not duly Executed — Second Codicil En- 
dorsed on Back of Will, and Executed in accordance 
ioith the Forms of, aUTwugh not vaUd hy, the Law of the 
Country where made — Confirmation — Foreign Law — 
24&26 Vict, c, 11^ 

The testator, Cant. H. S. Pechell, late of ihe Royal 
Artillery, died on Dee, 20, 1867, leaving behind him a 
paper writing purporting to be a will; which was exe- 
cuted in India, but was witnessed by only one witness. 
On the back of the will he wrote two codicils— one at 
Genoa, the other at Florence; but neither was witnessed. 
According to the law of Italy, codicil No. 1 was void, 
the day of the month having been omitted from the date. 
As to the second. Signer Ottolenghi, an Italian advocate, 
made affidavit as follows : — 

' And I further say that, according to the said testa^ 
mentary laws of Italy, the second endorsement, assuming 
that the whole and each word thereof was written by the 
testator, would, taken by itself, so far as the extrinsic 
form is concerned, be valid as a testamentary disposition, 
but as a codicil containing merel]^ an amendment to a 
will, the Italian Courts would not give it an independent 
existence, and would consider it to be vaUd or invalid 
according as the will to which it related is valid or in- 
valid. 

* And I lastly say thai^ bv the testamentary laws of 
Italy a will which is not itself executed in accordance 
with the requirements of the Civil Code of that country, 
and which is therefore invalid, will not acquire validity 
by the fact that a testamentary disposition properly exe- 
cuted is afterwards endorsed upon the back of it, even 
although such testamentaiy disposition refers in express 
terms to the date or contents ot such wilL' 

The instruments were propomided by the defendant as 
the representative of the residuary legatee ; the plaintiff, 
a brotner of the deceased, denied their validity; and the 
cause was heard before Lord Penzakob on May 22. 

Dr, Middletcn for the plaintiff. 

Underdoum for the defendant. 

Cur, adv, vuU. 

June 8. — Lord Penzance : — The testator in this case 
left behind him a paper writing purporting to be a will. 
It was executed by him in India, and at that time 
was not witnessed by more than one witness, if wit- 
nessed at all This paper^ it is admitted, fails for want 
of due execution, unless it is set up by one or other of 



the two codicils which are endorsed upon it. The first 
codicil appears to have been written three years after 
the will, when the testator was at Florence. It is 
holograph and signed by the testator, but not wit- 
nessed. It is also dated so far as the month and year 
are concerned, but not the day of the month, for it is 
headed, ' Codicil, April 1866.' 'The second codicil is 
also holograph and signed by the testator, and Lb further 
fully dated. It is headed < 2nd Codicil' This codicil 
was executed in Genoa.' Neither of these codicils 
having been duly executed accoiniin^ to the English 
statute, the first question that anses is, whether 
either of them was so executed as to consti- 
tute a valid testamentary disposition according to 
the law of Italy. The affidavit of the Italian ad- 
vocate, which has been laid before the Court, es- 
tablishes the contrary. As to the first codicil, it ap- 
pears that the execution of it fails for want of the full 
date, induding the day of the month, being inscribed 
thereon. As to the second codicil, it appears that the 
execution is sufficient, but that, being only a codicil to a 
will, it would not be upheld by the Itafian law as an 
independent paper; and that, unless the will were valid, 
the codicil must fail with it. The affidavit further 
states that by the Italian law this codicil would have 
no operation upon the will) though endorsed upon, and 
referring to, it. The will, therefore, being ongmaUy 
invalid, and the codicil having neither the enect of 
establishing it nor the right to be considered a testar 
mentaiT paper standing alone, neither of these papers 
would be held valid in Italy, the country where they 
were made. It was, however, further argued that 
by re^rding the validity of these papers, partly 
accordmg to the Italian law and nartiy accord- 
ing to the English law, a valid will and codicil 
would be the result. The Court was invited to re- 
gard so much of the Italian law as hdld the second 
codicil well executed, and then^ dropping the Italian 
law and recuixing to the English, to hold that this 
paper being well executed, endorsed upon the will, 
and referring to the will, operated in a republication ot 
the will, and thereby established it Whether such 
would be the effect of applying the English law in the 
manner proposed, it is not necessaxy to discuss. For I 
am of opmion that, in determining tne question whether 
any paper is testamentary, regard can be had to tilie law 
of one country only at a time, and that the mixing up of 
the legal precepts of two different countries can only result 
in conclusions conformable to neither. The Coxtbt, 
therefore, pronounces against all the papers. 
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Lords Justices, 

June 26. 

Married Woman — lyaud-^Assignment of Beversionary 
Interest — Equity to a Settlement, 

The Law Reversionary LiteTest Society appealed from 
the decision of the Masibb of the Rolls, shortly 
noticed anti, p. 104. 

Mrs. Bowren, at the time of her marriage, was en- 
titled to a reversionary interest in a sum of money. 
This interest was not settled upon the marriage, and the 
husband being in want of money, she, under coercion as 
was stated, and at his dictation, wrote out and signed in 
her maiden name a document purporting to be executed 
two days before the marriage, whereby she assigned all 
her reversionary interest to him. The husband then 
sold, or pretended to sell, the reversion to a purchaser 
against whom a decree for specific performance was 
obtained by collusion, and the title oeing apparently 
confirmed by the Court, the purchaser abanaoned his 
contract, and the reversion was put up for sale by 
auction and purchased at its full value hj the Law 
Reversionary Literest Society. Before this purchase 
was completed, Mrs. Bowren, her husband bemg then 
in prison, wrote, for the satis£&ction of the purchasers, a 
letter to one of the trustees of the fund, stating that 
she had before marriage assigned it to her husband. 
The reversion having fallen in, the trustees paid the fund 
into Couit under the Trustees Relief Act, and the Re- 
versionary Interest Society petitioned for payment out 
of Court. 

The Mastsb of the Rolls held that the assignment 
was not binding on Mrs. Bowren, and directed the 
dividends to be paid to her till further order. 

The Reversionary Interest Society appeided. 

Mr» Jeeeel and Mr, JBristotoe for the appellants. 

VOL. IV. 



Sir JR. BaggdUay and Mr. Cutler for the respondent. 

Their Lobdships held that Mrs. Bowren could not, in 
the face of the gross fraud to which she had been a 
party, set up her equity to a settlement. Even if the 
assignment were executed under coercion, the letter 
which was written while her husband was in prison 
was voluntary. The order of the Master of the 
Rolls must be discharged, and the money paid to the 
appellants. 



Stuart, V.C. \ In re Cope's Trust. 



Fauntlerot 



June 28. J v. Cope. 

Beversionary Chose in Action — Policy of Lmtrance on 
Death of Husband or Wife. 

Mr. John Cope effected a policy of insurance with the 
British Empire Mutual Association, under which upon 
the death oi himself or his wife, whichever should die 
first, a sum of 6(X)/. was to be paid to the survivor. Mr. 
Cope afterwards deposited the policy with Messrs. At- 
wood & Spooner, the bankers, of Birmingham, to secure 
an advance, and Mr. and Mrs. Cope together subse- 
quently assigned the policy to the Birmingham Bank, 
which succeeded to the business of Messrs. Atwood & 
Spooner. Mr. Cope having died in his wife's lifetime, 
and a suit having been instituted for the administration 
of his estate, the policy moneys were claimed both by his 
widow and by the Birmingham Bank ; and the moneys 
having been paid into Court by the association, a peti- 
tion was presented by the executors of Mr. John (>ope, 
in order to determine the rights of the parties. 

Mr, Field for the petitioners. 

Mr. LudloWf for the Birmingham Bank, contended 
that the contract was entirely a contract with Mr. John 
Cope, and that the assignment passed all his interest, 
and all his wife^s interest (this beingnot a reversionary 
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chose in action) ^ and amounted to a binding direction 
to pay the money to the hank and not to the surviyor. 

kr, Freeling, Mr, Crackneil, and Mr. F, C, J. Miliar 
appeared for other parties. 

His Honour considered that the bank could acquire, 
under the assignment, no other interest than that of the 
husband, and that the widow of Mr. Cope was entitled 
to the money. 

Malins, V.O. \ In re Land Shippikg Coixibby Cok- 
June 23. j pakt. Dayid Jonss's Cajbb. 
Company — Coninhutory — Negligence — Delay, 

Motion on behalf of David Jones to take his name off 
the list of contributpries on the around that he had 
never applied fpr shases, nor to his imowledge ever had 
any allotted to him. 

Mr. Osborne and Mr, Bemr for the motion. 

Mr. Glasse and Mr. OottreU, for the official liquidator, 
opposed on the ground of delay, and also that the appli- 
cation had already been refused in January last. 

The 'Vics-Ghakcellob said that, both on principle 
and on the authority of the cases, negligence and deiaj 
were not of themsefyes enough to make a man a contri- 
butory of a company in which he could proye that he 
was not a shareholder. And where good cause was 
shown the Court could enlarge the time for appealing in 
such matters. But in this case the evidence showed 
that the case now attempted to be made was an after- 
thought ; Jones had already applied to be relieyed of his 
shares on the ground that he was induced to take them 
by fraud, and that application had been refused ; he 
could not now be heard to say that he had neyer taken 
thematalL 



^nrri,^2S' } ^^ ^' WATiroxTGH'fl Tbi«ts. 

Will^Bequegt to Build for Oiarilable JPwjtosee^Statuie 
of Mortmain. 

Testator gaye, after the decease of his wife, the residue 
of his property (amounting to about 630/.) iutothe hands 
of his executors, * to be given, used, and employed towards 
the erection of a. new Wesleyan chapel at St Helen's, 
instead of the one now in use, when such erectioi^ shall 
take place.' 

The fund having been paid into Court upon the death 
of the widow, the trustees of the Wesleyan chapel now 
petitioned for payment out. The evidence showed that 
at the date of the testator's death there had been some 
discussion on the subject of a new chapel, but no actual 
scheme had been constructed. Subsequently the trustees 
of the Wesleyan community acquired fresh land, and 
were now desirous of applying this bequest for the pur- 
poses of their chapel. 

Mr. Clause and Mr, Boiocliffe for the Wesleyan trus- 
tees : — This is a good bequest ; there is no necessity for 
supi^osing that nny part of it need be applied to the ac- 
quisition of land on which to erect the cnapel. 

Mr. Wickenn for the Attorney-General : — ^This gift 
can only be vtii on the doctrine of ' tendency to bring 
land into mortmain,' which was exploded in Philpot y. 
St. Georges Hospital^ 6 H.L.C. 313. In any case I claim 
it for churl table purposes, on the doctrine of cy-pihs, 

Mr. Cole and Mr. L. Bird, for next of kin of testator, 
submitted that the bequest was void under the Statute 
of Mortmain. 

The Vice-Chauobllor said that it had been long 
established that a naked bequest for the purposes of 



building necessarily carried with it a direction to pur- 
chase land. This implication could only be excluded by 
direct words to that effect in the will, and in the present 
will there was no language sufficient for that purpose ; 
nor could evidence be admitted aliunde to show that the 
monej would not be used for the acquisition of land. 
Petition dismissed ; costs of all parties out of the estate. 

^uh^e^'24.*^' } ^^^^^ *• Saundkbs. 

Legacy — Bight of S^of—Non-wxymeitt of Interest by 
Tenant for Life of JKstates Charged under a Term of 
Years. 

This was a daim by the executors of fVands Morley 
in respect of a legacy of 1,000/., bequeathed to him 
under the will of Mary Moriey. " The payment of the 
legacy was resisted on the ground that frauds Mc^ey 
had been for several years in actual possesion as tenant 
for life of certain estates charged (under a term of 600 
years) with the payment of interest at 41. per cent, wpm 
a sum of 4,500#. due to Mary Morley's estate, whieh 
interest, however, he had not paid. 

The question was whether, as betwemi the two estates, 
there was a right of set-off and retainer in respect of 
such unpaid interest 

Mr. Cotton and Mr. JolUffe for the executors of Francis 
Morley. 

Mr. Olasse and Mr. North, for the executor of Maiy 
Morley, contended that the obligation upon the tenant 
for life to keep down the interest was personal, and 
tiierefore his estate was liable as for a breach of trust. 

Maliks, V.C.^ held that no claim could be sustained 
on behalf of Maz^ Morley against the tenant for life for 
arrears of xmpaid interest, whatever question there might 
be as between the tenant for life and remaindermen. The 
legacy must therefore be paid in full. 

Equitable Mortgage — Interest. 

This was a petition under the Trustee Relief Act in 
respect of a fund representing a sum of 1,000/. paid in 
by the London Life Association, being the amount 
secured by a policy of assurance effected on the life of 
John Kerr, deceased. The petitioner stated that he was 
the executor of William Grace, who, in 1850, advanced 
the sum of 300/. by way of loan to the said John Eeir, 
who promised to repay the same, and that the repayment of 
the said sum ' and interest ' was secured by tne deposit 
of the policy aforesaid, due notice of which was given 
to the insurance company. He now cUumed the said 
principal sum of 300/. and 111/. 49. Zd. in respect of the 
premiums which had been paid either by the said William 
Grace or by himself since 1860, and also 352/. 5f. for 
interest at 5 per cent, as from the dates when such sums 
were advanced respectively, besides the costs of this 
application. The claim for interest was disputed by 

Mr. Higgins for the insurance company, and by 

Mr. Daniel Jones for the personal representative of 
John Kerr, on the ground that there was no evidence of 
any contract as to interest, and tiiat a mere equitable 
mortgage by way of deposit did not of itself imply any 
such contract. 

Mr. North, for the petitioner, relied on Carey y. Doyne, 
6 Ir. Ch. 104. 

Jahes, V.C. held that the petitioner was entitled to 
interest, though only at 4 per cent|<-If be had had to 
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detennine the case for the fint 'time, he Bhould have 
datenniBed it in the same waj as the Masteb of thb 
Boixs did in Ireland in the case which had been cited. 
An equitable mortgage by deposit was in fact equivalent 
to an agreement to execute a legal mortgage in the 
iwual form, which would include a covenant for nay- 
meat of interest But at all events he was bouna by 
the decision of the Irish Court, especially on a point like 
this, on which it was very imnortant that the rule should 
be uniform, but mattered little which way it was settled. 

Practice — Children Bom after Decree — Suppiemental 
Order, 

This was an administration suit under a will by 



which real estate and personal estate had been directed 
to be sold, and the proceeds to be held upon certain 
trusts for the benefit of the children therein named as a 
class. All the children then born were made parties, 
but one child was born after the decree, and it was 
afterwards found that another had been born before the 
decree, but after the institution of the suit. Under 
these circumstances 

Mr. jK. O, Hawkins now moved for a supplemental 
order, the Kea^trar having declined to ms^e it as of 
course under the 16 & 16 Vict. c. 82, a. 62. 

James, V.G., considering that the fact of the children 
taking as a class made a substantial difference between 
this case and Cam?« y. Cappt, Law Eep. 4 Chanc. I, 
in which Lobd Gaxbits had refased the application, 
made the order asked for, inserting a statement that it 
appeared to be for the benefit of the infants.] 
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Bail C(nirt,\UmjsJi v. Lord Nbwborouoh and 
June 12. J Othebs. 

Certi^ari— 'Special Constables, Order for Payment of— 
1^2 Wm. IV, c, 41. 

Ooram Ltxsh, J., and Hates, J. 

The Court in its discretion will not grant a writ of 
eertufrari for the purpose of quashing an order of ius* 
tices for payment of expenses incnired in the employ- 
ment of special constables, made under the 1 & 2 
Wm. IV. c. 41, s. 13, after the order has been obeyed 
by the treasurer and the money jjaid, and the payment 
allowed by the quarter sessions in the accounts of the 
treasurer. 

Poland on a former day had obtained a rule nisi for a 
certiorari to remoye an order made by Lord Newborough 
and two other justices of Carnarvonshire on the trea- 
surer of the county for payment of expenses incurred in 
respect of .the payment of special constables employed 
donng the late Parliamentary election, on the ffrounds 
that the order did not show on the face of it that the 
justices were sitting at a special sessions held for the 
purpose of making it as required by 1 & 2 Wm. IV. 
c. 41 ; or (2) the justices making it were the justices 
usually acting for the division of the county in which 
they were then sitting; or (3) that it was made on the 
oatn of a credible witness; or (4) that the sum 
ordered to be paid was a reasonable sum ; or (6) that 
the constables had been dul^ appointed to serve; or (6) 
that there was any precept m writing for their appoint- 
ment, or sufficient information on oath to lead tne pre- 
oepL or that the order was sealed. 

The order in question was made at the dose of the huso.- 
ness of one of the ordinary special sessions of the year, and 
was as follows : — • To the Treasurer of the County : Pay 
the aboye 96/. Is. Sd,* and was signed by the three defend- 
ants, and was attached to bills containing charges in respect 
of the appointment of special constables and for the 
supply of staves, the total of which amoimted to the sum 
in quisetion. The election was held in November 18C8. 



The order was made on December 5, 1868, The quarter 
sessions were held on January 9^ 1869, when the pay- 
ment, in obedience to the above orders, was allowed in 
the accounts of the treasurer. 

Maule {Wlntw^e with him) now showed cause. He 
contended that this order was not made in a contentious 
matter, did not require the formalities of a conyiction, 
but was only in the nature of a direction to the trea- 
surer ; and next, that the issuing of this writ was discre- 
tionary with the Court, who would not grant it after the 
order bad been acted upon. , 

Poland contra. 

Lush, J. — ^If the order be a mere nullity the inter- 
ference of the Court is not necessary ; but if not, and 
oar interference is required, in the exercise of our discre- 
tion, we must refuse to grant the writ on the ground 
that the order has been obeyed by the treasurer, the 
money paid, and the item allowed by the quarter sessions 
in his accounts ; and it would, therefore, now be most in- 
convenient if the matter were reopened. 

Hates, J. concurred. 

Bule discharged. 



Omen's Bench, 1 

June 16. I 



Mtebs V, Vketoh. 



Bankrtiptcy — Detention of Bankrupt after Notice ofPro^ 
tectum from Arrest — ' Officer' Arresting Bankrupt — 
Gaoler— 12 ^ 13 Vict, e, 106, s, 113. 

By the Bankrupt Law Consolidation Act (12 & 13 
Vict. c. 106), s. 113, if any bankrupt shall be arrested 
for debt or on any escape warrant in coming to sur- 
render, or shall after his surrender, and while protected 
by order of the Court, be so arrested, he shall on pro- 
ducing such protection to the officer who shall arrest 
him, and nymg such officer a copy thereof, be imme- 
diately discharged ; and if any officer shall detain any 
such bankrupt after he shall haye shown such proteotbn 
to him, except for so long as shall be necessanr for 
obtaining a copy of the same, such officer shall roffeit 
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to sucli bankrupt for his own use the sum of 5/. for eyeiy 
day he shall detain such bankrupt, &c. 

The question in this case was whether the defendant, 
who was ffaoler of the c^aol where the plaintiff, a bank- 
rupt, had been taken aner his arrest, was liable to the 
penalties imposed by the above section, upon proof that 
he had refused to dischazge the plaintiff from custody 
after the production of his certificate of protection. ' 

C.J?t«*?// for the plaintiff. 

C .Crompton for the defendapt. 
. The CouBT (Black:?tjen, J., Ltjsh, J., and Ha.t£S. J.) 
held that the operation of the section, which was a 
penal one, must be limited to the officer arresting the 
oankrupt, and that the defendant was therefore not 
liable. 

Judgment for the defendant. 



Qtieen's Bench.] 
June 24. I 



JOHKSON V. SkaPTE, 



The Banhrvptcy Act, 1801, «. 163 — Demand in the Nature 
. of Damages — ' Contract or Promise * — DiscTiarge — 
Landhrd and Tenant — Distress. 

This was a case stated upon appeal against the judg- 
ment of the County Court at Liverpool. 

The plaintiff was under-tenant to the defendant of 
a room in a warehouse of which the defendant was 
tenant The defendant failed to pay his rent, and his 
landlord, putting in a distress, seized goods of the 
plaintiff, who hereupon pud 15/. to get rid of the 
distress. The action was brought against the defendant 
to recover damages for the injury suffered by the 
plaintiff. 

The defendant had become bankrupt, and the question 
arose whether the discharge obtained by him was a bar 
to the claim. The learned County Court judge held 
that it was not, and the plaintiii* recovered, by verdict 
of the jury, 26L 

R, G. TviUiams, for the appellant, contended that the 
discharge was a bar. The defendant was liable, by 
reason of a contract or promise, to a demand in the 
nature of damages, whicn had not been ascertained. 
The proper course to be pursued by the plaintiff was, 
under section 153 of the Bankrupt Act, 1861, to have 
the damages assessed, and then to prove them as a debt. 

Wheeler for the respondent.— Section 158 only applies 
where there has been an express contract and an ad- 
mitted breach of such contract. It is only in such a 
case that the creditor is bound to avail himself of the 
machinery provided by the Act. 

Per Curiam (LxrsH, J., and Hayes, J.). — This section 
applies to express contracts, but the only contract which 
can be said to exist in this case is one which the law 
implies from the relationship existing between the par- 
ties, that the defendant will indemnify the plaintiff 
agamst the injury he has suffered by reason of his goods 
having been distrained through the default of the de- 
fendant. 

Judgment for the respondent. 



Queen^s Bench, 
June 25. 



h WWQHT V. PEA.BS0N. 



Act for making Ovmers of Dogs Uahle for Injuries to 
Cattle or Sheep (28 <$* 29 Vict. c. QXy^Horses included 
under Word * CatOe: 

By 28 & 29 Vict. c. 60, after reciting that it is ex- 
pedient to amend the law as to the liability of the owners 



of do^ for injuries done to cattle and sheep by such 
does, it is enacted that the owner of every dog shall be 
liable In damages for injury done to any cattie or sheep 
by his dog ; smd it shall not be necessary for the party 
seeking such damages to show a previous mischievous 
propensity in such dog, or the owner's knowledge of 
sucn mischievous propensity, ox th^t the injury was 
attributable to neglect oh the part of such owner. 

In the present case amare nad been Htten by a dog* 
belonging to the defendant, and the question arose 
whether horses were included under tiie term * cattie ' 
in the section. 

Kemplay for the plaintiff, and 

A, IriUs (Steele with him) for the defendant. 

The CoxTRT (LxTBH, J., and Hates, J.J held that, as 
horses in common parlance were induaed xmder the 
term 'cattle,' and as the statute was a remedial one, 
there was no ground for limiting its operation to sheep, 
cows, &c. 

Judg^nentfor the pUmtiff, 



Debtor and Creditor — Assent hy Limited Liability Com- 
pany to Trust Deed— Assent hy Procuration — Bank' 
ruptcy AjoC, 1861 (24 ^ 26 Vict. c. 134), s. 192. 

In this case two questions arose upon the constmo- 
tion of 24 & 25 Vict. c. 134, s. 192, which requires, in 
order that a trust deed should be binding on non^assent- 
ing creditors, that a certain majority of the whole credi- 
tors should ' in writing assent to or approve of such deed 
or instrument.' It appeared that one of the creditors 
was a banking company, registered under the Companies 
Act, 1862, and their agent had signed the deed as as- 
senting to it. Another creditor had assented to the deed 
through his agent, who signed as agent and on behalf of 
the creditor. It was objected by the plaintiff that in 
each case the form of the assent was defective, as the 
company could only give such an assent under their 
common seal, and tnat in the case of a private individual 
the assent could not be given by procuration. 

Quain ( WTieekr with him) for the plaintiff. 

Solker, for the defendant, was not neard. 

The CoiTBT (Lush, J., and Hazes, J.) overruled both 
these objections, and held that in each case the form of 
assent was sufficient. 

Judgment for the defendant. 

Demise of a Public Souse — Covenant not to keep PuhHc 
House within certain Distance of the Defnised Pretnises — 
Covenant not Running loith the Land. 

Declaration by the assignee of the lease of a public 
house against the lessor for breach of a covenant not to 
build, erect, or keep, or be interested or concerned in 
building, erecting, or keeping a house for the sale of 
beer or spirits within half a mile of the demised premises. 

Demurrer. 

J, Brown for the demurrer. 

Bualls for the declaration. 

The CoxTET ([Bramwell, B., Cbakiteli., B., and 
Cleasbt, B.). being of opinion that the covenant did not 
run with the land, gave judgment for the defendant 
Judgtnent/6r the defefuhnt^ 
Digitized by VjOOQIC 
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' T. W. Sheppard (Appellant) v, Sm 

... ^ .. RoBKBT Phiiximore, Official PwN- 

irtvy ooMioi^. ^^^^^ ^^ ^^^^ Arches Court, a»d 

Jane w. ^^^j^ j^^ -^ j BjirifETr (Hbspond- 

rntb). 

Ecclenastical Zato— Church Discipline Ad, 3 <$• 4 Vict. 
{?. QQ—Consit'uction'-Letters of Hequest^ Arches Courts 
OgUM FrtHcipal— Jurisdiction of. 

Present: the Lord Chancellor, the Archbishop op 
York, the Bishop op Londok, Sir W. Erle, (md 
Sir J. Napibb. 

This was an appeal from a decree of the official pria- 
cujal of the Arches Court of Canterbury, by which the 
omcial principal declined to accept letters of reouest 
under the hand and seal of Robert John. Bishop of Bath 
and Wells, by which the said bishop, by virtue of the 
Church Discipline Act (3 & 4 Vict. c. 86), did request 
the said official principal, his surrogate, or other com- 
petent judge in that behalf, to issue a citation to the 
Key. W. J. £. Bennett, a clerk in holy orders, of the 
United Church of England and Ireland, Vicar of Frome 
Selwood, in the county of Somerset, in the diocese of 
Bath and Wells, to appear at a certain time and place to 
answer certain articles tor having offended against the laws 
ecclesiastical. The official principal declined to enter- 
tain the letters of request, on the groimd that clause 13 
of the Church Discipline Act does not impose the duty 
upon the official Principal of the Arches universally, but 
only in the cases in which the official Principal approves 
of the reason which induced the bishop to send the 
letters of request, and that there is no duty in any other 
case to accept or act upon the letters of request. 

Mr. A. J. Stephens^ Dr. IHstram, Mr. Archibald, and 
Mr. B. Shaw for the appellant. 

Mr. FhUHmore for the official principal of the Arches 
Court. 
The other respondent did not appear. 
The Lord Chancellor, in delivering the judgment 
of their Lordships, stated that their lordships were of 
opinion that, according to the true construction of sec- 
tion 13 of the Church Discipline Act, the judge of the 
Arches Court cannot refuse to deal with a case which 
has been brought before him; that the words of the 
enactment, 'to be there heard and determined according 
to the law and practice of such Court,* are to be cvn- 
strued to secure the duty as well as the power of hearing 
and determining all cases sent. 



Privy Council. \ Stephrxs v. Broompield aj^d Ahothb» 
July 6. J The Great Pacific. 

Admiralty— Bottomry Bond^ Conditions of—Construeiive 
Total Loss— Biff his of Bondholder. 

Present: the Master op the Rolls, Sir W. Coir 
viLE, Sir W. Erle, and Sir.J. Napier. 

This was an appeal from a decree of the judge of the 
Hurh Court of Aamiralty of Enghmd. 

The cause in which the appeal was brought was a 
cause of bottomry j^romoted by the respondents, who 
were the plaintiffs m the Court below, as the legal 
holders of a bottomiy bond on the ship Great Paeifio^ 

The appellant, the defendant in the Court below, was 
the mortgagee of the said ship, and intervened in the 
Court below for the purpose ^f defending his interest in 
the ship as mortgagee. 

The facts were as follows : — The Great Facificy beinff 
on a voyage from Callao to the Chiocha IsLands, nod 
thence to the United Kingdom, put into Sydney for 
necessary repairs, and for the purpose of such repairs the 
master was obliged to borrow of the respondents a sum 
of 5,037/. 13#. 6d. on bottomry of the said ship. 

The said bond provided that, if the ship Should cent- 
plete her voyage, and if her owners should pay the 
amount borrowed and interest within twelve hours 
after the arrival of the said ship at the port of discharge, 
or, in case of the loss of the said ship, such average as 
by custom should be due ; or, if sucn ship shouM be 
utterly cast away, then such bond should be void. 

The ship in the course of her voyage was caught in a 
hurricane, and was sold at Yalparaiso, as unworthy of 
repairs, for the sum of 3,628/. Qs. 

The appellant contended that, under these dream* 
stances, the bond had never become payable, and that the 
respondents were not entitled to any of the proceeds of 
the sale of the said ship, but that, even if the respon- 
dents wei^ entitled to a portion of the moneys realised 
hy the sale, yet that tnev were only entitled to such 
average as by custom should be due. 

The learned judge of the Admiralty Court pronounced 
judgment for the respondents as such bondholders for 
the whole sum claim^, and condemned the appellant in 
costs. 

Sir G. Honyman and Mr. Clarkson for the appdlant. 
Mr. Butt and Mr. Cohen for the respondents. 
Sir J. CoLviLS. — Their Lordships are of opinion that 
the decree of the judge of the- Admiralty Court was 
right and ought to be aflSimed. Judymeid affirmed. 
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LOBD ROHILLT; M.R. 

Jbii& 12. 



{ 



Thb Fbexholb Ljlsj> and 
bbickmakine compakt v, 
Paboo and Othsbs. 



CSompmty'-^Wmdinsi-tqf^Suii hy Offieial Liquidator-^ 
Coda. 

This waa a bill filed with the permiaeion of the Court 
by the official liatridator of the companjr, which was 
being wound up ; 2607. had long been set aside out of the 
aseets of the company, by order of the Court, to meet 
the contingency of tilie plaintiff being ordered to pay 
the defendants' costs, tfo agreement had been made b^ 
any of the shareholders to indemnify the official liqui- 
dator. 

The defendaofts now moved to dismiss the bill for 
want of prosecution^ and adted fi>r their costs against 
the official liquidator. 

36r. Miffffvu for the defendants. 

Mr. Locock WM. for the official liquidator, said that 
Ihe whole assets of the company were insufficient to 
meet the costs. As the bill had 'been filed by leaye of 
the Court, the official liquidator ought xiot to be left to 
bear the defendants' costs personally. 

The Masxbb of t8B Boixs said that there was no 
help for the position of the official liquidator, who was 
personally liable, and must be ordered to nay the costs, 
ind iding those of the present motion. All that could 
be d me was to allow him, when he had paid the costs, 
to repay himself out of the fund of 250/. or other assets 
of the company, if any. 



LOBD RomLLT, M.It 
June 12. 



(In re 
• -I Com 

t I.BTi 



Estates Iktestmbnt 
CoicPANr. JSx parte Tubh- 

C AHB OUVBE. 

Contptaw^Windrng-t^h-- Companies Ad^ 1862, «. 124— 
Order at Instance of Stranger to Company. 

MeBsn. Tumley and Oliyer had carried in a daim, as 
oeditoxs against the above company, under the winding- 
up, and a Mr. Alcoek, whose name was then on the 
xegister, obtained an order to cross-examine them, under 
iv&ch one of them had been cross-examined. Aloodc 
afterwards succeeded in getting his name removed from 
ihe register of shareholders. 

Sir JR. Palmer and Mr. CraehnaU, for Messrs. Tumley 
and Oliver, now moved to discharge the order for cross- 
examination obtained by Alcock, as having been obtained 
by a stranger to the company. 

Mr. Jessel and Mr. Everitt, oont^^ contended, first, 
that this was an appeal or rehearinjp within section 124 
of the Companies Act, 1662, nolaee of which, there- 
fore, ought to have, but had not been given within 
three weeks. Secondly, the order was obtained for the 
benefit of others beside Alcock, who stiQ remained con- 
tributories, and who ought not to be deprived of the 
benefit of it. 

The Master ov thb Rolls held that the order was a 
nullity, as having been made at the instance of a per- 
son wno afterwards turned out to be a stranger to the 
companv) but although, consequently, the Court had 



power to discharge the order, yet he conddered that any 
contributory who thought fit ^^Id be allowed to move 
for leave to take the oenefit of the proceedings which 
had been taken under the order. To allow this to be 
done, he would order the present motion to stand 6Ver.. 



^^ ^^J ^-^j WmcncsoN v. LinnaEEN. =^ 

WiUr^Qifi Void for Uneertainty^BesiUUng Truitfor 
NejptofKi^.. 

This was the further consideration of a suit fear the 
administration of the estate of Mary Daviatm^ who^ by 
her will, after having bequeathed legacies to varioua 
charitable institutions by name, gave, the residue of hei^ 
personal estate to trustees in trust to ^ay and divide the 
same to and among ' the difiierent institutions,' or to any 
other reHgiious mstSutions or purposes^ as the said trustees 
might think proper, which disposition she enti|rely left 
to their discretion. The question was whether this was, 
good to any extent as a charitable bequest, or raised 4 
resulting trust for the next of kin. . ■ ' ^\ 

Sir R. BaggaUay and Mr. C. HaR contended that this 
was either a charitable beauest, or at least gave the 
trustees a discretion as to wnelher they would |)ay the 
residue to the charities or to the next pf kin. . . 

Mr. Roxburgh and Mr. Phear. for the next of kin,^ 
contended that the gift being ror general benevolent' 
purposes was void, and that there arose a resulting 
trust. 

The Mastsb of the Rolls held that the gift of 
residue fidled, and directed an inquiry as to who were 
the next of kin. 

LOBD R^^y, M.R J w^^^^p^ ^. WAdSTAOTS. . ] 

WtU^Construotum^WiOs Act, s. 24r^Word *Now.^ 

This was the hearing or further consideration of a suit 
to administer the estate of James Wagstafie, deceased, 
whose will contained tJie following bequest : — ' I desire, 
that all my ready money, bank and other shares, freehold 
property, plate (family), pictures and coins, boo^, and any 
other proper^ that 1 majr now possess, except the house 
situated at Flumstead, in the county of Kent (this 
belongs to my daughter Elizabeth), shall be valued, and. 
if necessaiy, sold, the proceeds to be divided into eight 
parts in the following manner :-— first, to my only 
daughter, Elizabeth Wagstaffe. two eighth shares, the 
remaining six parts to be equally divided among my six 
sons ' (whom tne testator then named). ^ All debts that 
are now due, or that may fall due, on any liabilities that 
may arise out of this my estate to be "equally divided 
among and settled by the said six sons above-named.' 

The will was dated July 22, 1865. Testator died on 
August 13, 1867. 

The question was whether the above bequest com- 

Srised only property which the testator possessed at the 
ate of the will, or (notwithstanding the use of the word 

BB3 jr-^ T 
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'now') extended to property of which the testator was 
possessed at his decease. 

It was stated that, though real estate was devised, 
there was none in fact. 

Mr, JMffe, for the pIainti£P, who was one of the six 
sons, contended that the word * now * took the bequest 
out of the operation of section 24 of the Wills Act, on 
the authority of CciU t. Scott, 1 Mac & Gor. 518, and 
confined the bequest to what the testator had at the date 
of the wilL 

Mr, W, W, Cooper for the defendant (another son), 
in the same intereat 

Mr, SoHthgate and Mr. A, O, Marten, for testator's 
daughter Elizabeth, contra, were not called on. 

The Mastbh op the Rolls held that here there were 
not, as in the case of Cole t. Scott, dear and distinct 
words indicating an intention to make the will speak 
from the date of it, and not from the death. He consi- 
dered that the words 'all I now possess' were no stronger 
than such words as 'all my estate,' or 'alll possess.' 
The bequest, therefore, must be held to comprise what 
the testator had at his death. 



LOfBD RoiflLLT, M.R ' 

June 29. 



KiKKMAim r. Lewis. 



Wm — Mortmain — Bequest Void for Uncertainty. 

This was the further consideration of a suit for the 
administration of the estate of a Mr. Eirkmann, whose 
wiU contained a bequest by which the testator directed 
his rosiduary personal estate to be applied in the con- 
struction of a well, and in the erection of a public pump 
and a tank, in any suitable place in the pansh of Llan- 
gOEse ; after which the surplus, if auy, was to be paid to 
the rector, to be expended by him for the benent of a 
school in the parish. 

Sir B. BaggaUay and Mr, Bagthawe for the pl<dntiff. 

Mr, WickeM, for the Crown, contended that this was 
a good charitable bequest, at any rate, to the extent of 
the surplus. The cost of anking a well was ascertain- 
able, since persons with local knowledge could always 
be found, ^o would contract for a fixed price to sink a 
well in a particular locality until water was reached. 
Supposing, therefore, the gift to sink a well to be void 
under the Statutes of Mortmain (which he did not dis- 
pute), vet the cost of doing so being ascertainable, the 
amount of the surplus of the residue was also ascertain- 
able, and was a valid bequest to the school. 

Mr, Jeuel and Mr, Bury, for the next of kin, con- 
tended that the surplus could not be possibly ascertained 
unless the void bequest were first carried into effect. 
The g^t of the surplus was therefore void for uncer- 
tainty. 

Mr. Southgate, Mr, Edwin Cutter , and Mr, Sladen for 
other parties. 

The Masieb of the Rolls held that he must declare 
void the whole gift of the residue. 



^^^^'gj-^'-] Moetlock v. Mobtlock. 

Forma pmuperie, Smng in — Vexatious Conduct of Plaintiff 
-^BiU taken off File, vfith Costs. 

John Frederick Mortlock obtained liberty to sue in 
forma pauperis, and filed this bill on the 10th instant as 
heir-at-law of his father, John Mortlock, praving for the 
appointment of a new trustee to complete tne trusts of 
his father's will^ that all the testator's estates might be 



deemed to be vested in such new trustee, for certain 
accounts, and that the defendant might pay the costs. 
The defendant obtained special leave to serve the follow- 
ing motion for this day: — 'That the order dated June 
IX), 1869, made by the Master of the Rolls on the 
application of the plaintiff, whereby it was ordered that 
tne plaintiff shoulci be at liberty to prosecute this soil 
in formd pauperis in person, might oe discharged, and 
that the bill filed in this cause might be taken 
off the file of the Court, such bill being the fifth 
bill filed by the plaintiff for substantially the same 
object, and he having also brought ejectment to re- 
cover the estates sought to be reoov«reMi by him by Ins 
present and former bills, and the bill in this cause being 
wholly unjustifiable, improper, and vexatious ; and thd 
plaintiff liaving designedly and improperly omitted to 
mention or notice therein, as he had in his fourth filed 
bill, the fact of his bankruptcy, and having wholly sup- 
pressed in the bill in this cause the statement of many 
material deeds, although upon the hearing of his first 
bill he was told bv the Mastbb of the Rolls to the 
effect that he oould have no case unless such deeds wer« 
set aside, and the omission of all reference to such 
deeds being an abuse of the indulgence of which he was 
availing himself of suing in formd pauperis ; and that 
the plaintiff might be ordered to pay the defendant's 
costs of this application and of this suit, or that such 
other order mignt be made as to the Court might seem 
meet' 

Mr, Dickenson and Mr, Casson for the defendant 
T7te Plaintiff m person. — The former bills were for a 
different object, ana, moreover, never came to a hearing, 
but were defeated by demurrers; and this motion is 
irregular. There is no affidavit in support of it except 
one by the solicitors, which does not state all the fasts. 
He was entitled to all the real estate; which did not pass 
under his father's will. 

Stuart, Y.C, said the conduct of the plaintiff was 
very vexatious, and ordered the bill to be taken off the 
file, with costs to be paid by the plaintiff. 



Wm—ConstruaUonr-^Lsgaey of Given Sum to Each of a 
Class at a Future Piriod — CoiKotTwm. 

John Coats devised all his real estate to trustees upon 
trust to sell the same, and to invest the produce in 
Government funds or other good security to be approved 
by the trustees, and after a bequest of a leasehold 
interest, bequeathed all the residue of his personal estate 
to the same trustees upon trust for sale, conversion, and 
investment in the same description of securities ; and the 
testator declared that the trustees should stand possessed 
of all such securities for money as he would possess at his 
death, and ' all the Government funds or other securities 
purchased or taken by virtue of that his will,' upon 
trust to pay the dividends and interest to his wife for 
life, and after her decease to raise by sale or transfer of 
so much of the trust funds or securities as would be 
necessary to pay certain legacies to his nephevrs and 
nieces, which he thereby directed his trustees to pay ; 
and amongst others the sum of 200/. ' to each of the sons 
of his brother, John Coats,' with a declaration that In 
case of the death of either of his said nephews and 
nieces in the lifetime of his wife the share or shares of 
him, her, or them so dving should go and be divided in 
equal shares among the survivors ; and ' as to all tb^ 
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Feciduo of Us penonal estate after payment of the 
l^^ades^' upon trust for certain persons therein men*- 
tioned* The testator's wife and seyeral of his nephews 
and nieces sBmTed him. Mid, the widow having died^ 
this suit was instituted to carry into execution the 
trusts of the will. 

The prinoipal question now argued was whether a 
son of the teatator^s hrotheri John Coats, who was bom 
itfter the death of the testator, but in the Hfe of his 
widow, took a legaoy of 200^, and whether the residuary 
gift of personal estate sstended to the proceeds of the 
real estate^ which had been sold by the trustees. 

Mr. DMenton and Mr. W, W. Enox appeared for the 
plaintifi&; and 

Mr. dreemf Mr, Earslake, Mr, Prendergcai, Mr. 
WhUekfmae^ Mr. JEdnund Jamesy and Mr. Swan for other 
pardea. 

Stuabt^ V.C.J was of opinion that the after-bom son 
of John Coats was entitled to a legacy of 200/., and that 
although the legacies were payable as well out of the 
pooeeds of real estate as out of the personalty, the 
readuary gift did not comprise the proceeds of the real 
estate. 



8«'^]J'lV<^-}joM3,u Jones. 

Admmisiratian SttU — Infant Hainiifs— Decree — Mar- 
riage of Next Friend — Revivor — Stteband not Appointed 
to he the New Next Friend, 

Mr, Bedwell moved in this case for an order to reyive 
the suit, which had become abated; under the follow- 
ing drcnmstanoes : — ^The suit was for administration. 
The plaintiffs in it were five in number, of whom four 
were infants, and the fifth their sister and next friend. 
The usual administration decree had been made in the 
suit, and the next friend had since married. It was now 
asked that her husband mi^ht be appointed the new 
next fnend of the infant plaintifis. The registrar had 
objected to draw up the order. 

Mr. Woodrofe appeared for the defendants, who were 
trustees and did not orppoee the aftplication. 

Stuabt, V.C, declmed to appoint the husband of the 
former next fHend of the ])laintifFs to aot as their new 
one. In the existing condition of the authorities upon 
the question of reviving suits, he was anxious not to 
depart from the usual course of proceedings. Here, 
therefore, the plainti£& must find some new next friend 
other than their sister's husband, and then revive the 
suit by making her and her husband co-defendants 
to it. 



r Olitf v. Bull. 



Stuabt, V.C. 1 
July 1. J 

Injunction— Notice of Motion for — Affidavit of Plaintiff 
in Support— Cross-Examination of Plaintiff — Eefusal 
to Produce Documents inquired <tfier — Promictiofi En- 
forced. 

The olnect of this suit was to obtain an injunction to 
restrain tne defendant from removing or interfering with 
certain water-pipes belonging to the plaintifis, or in 
which he was mterested. 

The pkintiff's bill was filed on May 11, 1869, and in- 
terroflniories to it were served on the defendant on 
Hay 21. The plaintiff then gave the defendant notice 
of a motion for an injunctbn, according to the prayer of 
the lull, and filed an affidavit in support of his motion. 



TheafiidaTit set forth (inter alia) several documents which 
were in the possession of the plaintiff. An order having 
been made for the appointment of a special examiner in 
the cause, the defendant summoned the plaintiff before 
the examiner, to be cross-examined on hb affidavit. 
The plaintiff attended^ and in the course of his cross- 
exammation was questioned as to a particular document, 
not one of those referred to in his affidavit, but one 
which was admitted by him to be in his custody. 
When asked to produce it he refused to do so, but did 
not otherwise ooject to the cross-examination. The 
examiner, however, axprassed it to be his opinion that 
the plaintiff ou|j[ht to produce the document. After 
some discussion it was arranged that the matter should 
be a<]youmed into Court. It now came on to be heanjl 
upon a motion for an order directing the plaintiff to 
produce the document at his own cost 

Mr, Dickinson and Mr, Eddis appeared for the de- 
fendant. 

Mr. Alexamd&r was for a partv who had attended 
before the examiner, and who had been served by the 
principal defendant vnth notice of this motion. 

Mr. Oreene and Mr. F. Nalder, for the plaintiff, con- 
tended that no defendant could obtain an order for the 
production of documents by the plaintiff untiL he had 
put in a fuU and sufficient answer to the bill (16 & 16 
Vict c. 86, s. 20). Here the defendant had not yet 
answered the interrogatories served on him. The docu- 
ment in question would, if produced, introduce new 
matter into the suit If the order now asked for were 
made, no plaintiff, seeking an injunction to protect his 
property, could ever venture to move for one before the 
cause came to a hearing, for he would be compellable to 
furnish the defendant with matter to support his case 
against him when the real merits of it came to bo 
decided between them. 

SxuAKT, V.C, having in the course of the arguments 
observed that the question now at issue was whether he 
should hear the motion for the injunction upon proper or 
imperfect evidence, said it was no doubt the general rule of 
the Court that a defendant was not entitled to an order for 
the production by the plaintiff of documents before a fuH 
and sufficient answer had been put in to the bill. That, 
as a rule, was a just one, because a defendant ought not 
to be allowed to compel a plfdntiff to furnish him with 
matter by which to shape his case for the hearing of the 
cause till he had properly answered the plaintin's bill. 
The rule was, in some respects, not a useful one, because 
if the discovery which the defendant sought before 
answer was the same as that to which he would be 
clearly entitled after it, the only result was to protract 
unnecessarily the litigation between the parties. But 
the present case was not a motion by the defendant for 
the production by the plaintiff of documents in support 
of the defendant's case at the hearing. Theplaintift' 
here, at a time when the defendant, although he bad not 
answered the interrogatories, was in no way in default 
in his proceedings, was going, upon an interlocutory 
application before the hearing, to move for an injunc- 
tion. He made an affidavit m support of his motion ; 
and by the rules of the Court he might be — and he was 
—cross-examined on that affidavit. That cross-exami- 
nation, and the defen(iimt's ri^ht to take it, was not 
questioned; and the plaintiff did not object to discover 
any matters of parol testimony, or to produce the docu- 
ments referred to in his affidavit. He only resisted the 
production of this particular document But, if he were 
not ordered to produce it, the wlu^ of the cfiosa-exaou- 
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nation would be in effect a nnUity. Buppoae the^zaxnioer 
had held the plaintiff's objection to be a Koodone, and 
had closed the croes-exanunation without the production 
of this document, the Court mi£ht| on the heariog of the 
motion for the iDJunction; have been deprived of evidence 
which would have then shown whetner, upon all the 
facts of the case, the motion was one that ought to be 
entertained. The refusal on the part of the plaintiff to 
pfoduee this document was )& mififUike, and he must pay 
the costs of this motion. The cross-examination must 
be concluded, and that would perhaps afford all the evi- 
dence that the .parties might req^uire. Such motions as 
these — upon mere nointa of praotioe— were much to 
be deprecated ; and indeed Jrarliament had, in • the 
xeoent legislation, done all it could to stop them by pxo- 
yiding more speedy modes by which injunctions could be 
obtained. 

Mr, Alexander asked fox his dient'a costs ^ this 
motion. 

Stvast, Y.C, thought that the defendant, who had 
served him, ought to pay them ; but did not otherwise 
yary the ordar, abready stated, as to. cofita. 



July 6 J ^^^^^^^'^^^ ^' Sharp. 

The London, Chatham, and Dover fiatlwdy Company — 
The Company^ 8 Creditors — Prioriitee of — Motion to 
Vary Certificate as to, Mefiued-^ Costs. 

This was a motion on behalf of the plaintiff Qaodnec 
By the fimt scheduJe to the certificate, the chief dark: 
had stated that there was due from the London, Gheihain, 
and Dover Railway Company to the London and County. 
Banking Company, aa a deb^ a sum of 64,769/. 19«. lid, 
and he had allowed that debt accordingly. He had 
also certified that those creditors had gnaranteea irom 
Sir Mortem Peto, Bart, for 60,0001, azul 8,000i City 
Line B shares of the Lcmdon, Chatham, and Borer 
Company, and 5,0Q0/. debentura mortgages, punportiog 
to be- charged on the Western Extension undertaking of 
the ceniMiliy. The general summary ci the debts 
mentionea in the first schedule was as .follows>^(l) 
Simple Contract Cieditors, 470,64aiL 6a ; (3> Gomnuw 
Fund Cxediton, S6,874;. IBs. 2dr, (3) Western Exton- 
&on Creditoma, 14,160A 17«. lid; (4). Land Choma, 
119,702/. 13a lOd^ (6) Costs, 3,052/. 7s. lid; <6) 
ClaiffiMDLts on Debentuies, 2,269,942/. 12& 2d ; (7) Non- 
claimants on Debentures, 2,277,424/. lU 4d. : TotiO, 
6^192,166/. 6s. 4d By the second schedule to the cer- 
tsfioatfli, he had stated that there was due from tiie 
company to the holders of the Common Fund Stock the 
above sum of 3&b74/. 1S& 2d y and by the third schedule, 
that there was due to the holders of Western FiTtmsion 
Stock the above sum of 14,159/. 17s. lid The motion 
sought to vaiy the certificate in the following remects: 
-^Whereas the chief derk had also found that all the 
aboye debts in the first schedule raqtked equally, and 
that there was no priority between or among them, 
it might be O^rttfied that the d^bts numbered 1, 4, 6, 
6 and 7. ranked equaUi; and in priority to. debts 2 
and 3; that whereas it had been stated that tlMi afawa 
sum of 64,769/. 1^. lid was due to the London and 
County Banking Company, as cceditors of the London, 
Chatham, and JDover Kailway Company, it might be 
oertiiied * that that claim so made by the baiUc against 
the company might be allowed.' Thd motion ak» 
Bcdigkiialief is lespaot of some other itema in the ahove 



list, by reducing a sum of 8,986/. 13«. 9d., due ftoat the 
railway company to Messrs. John Fenn & Son to a less 
amount, which was afterwards arranged at the sum of 
3,066/. 19«. It apneared tbat the London and County 
Banking Company had allowed the railway company to 
overdraw their account with them to a fixed amount y and 
that the balances so. from time to time overdrawn had 
been entered in the books of the bank, to an account en- 
titled ' the loan account * of the railway company. The 
Suestion was whether that waa really a ^loan • withha 
ke borrowing powers oonfened on the railway company 
by their various Acts (of which there were no fewer than 
thiitY^seven}, or any of .them* It furl^ev appeared that 
the bankiug company had originally been permitted by 
this bsanch of the Court to prove for their Valance ; but 
on appeal to the Lobj)S Jusxicbs, the order giving thai 
permission was discharged, and the right to prove post- 
poned till the amount of the balance had been duly 
ascertained and certified. That had been since done, 
and had resulted in the above^etated sum of 
64,769/. 19s. lid All the debts specified in the sche- 
dules were debts due from the railway company at the 
date of the deed of arrangement of Janusiry 19, 1S67, 
executed by the company, for the benefit of its creditors. 
The rights of the several shareholders and others men- 
tioned in the first schedule to the certificate to rank — 
(a) as creditors, and (b) as simple contract creditors 
only, or otherwise inter ss, also oepended on the con- 
struction of various dausee of the different Acts Regu- 
lating the affairs of the railway company.' 

Mr. Dickinson and Mr* Martineau supported the 
motion. 

Sir EomdeU Palmer, Mr. Greens^ Mr. Brittowe, Mr. 
Try, Mr. Speed, Mr. Waller, Mr. Lmyworthy, Mr. J. JHf, 
Siyyws, Mr, Bayshuwe,. Mr. Henmg^ Mr. JSeketoieh, 
Mr, Westlake, Mr. Stock and Mr. Cookeon were for the 
several parties interested other than Mr. Qardner. 

Stitabt, V.Cw, refused to make an order varying the 
certificate, and directed the costs of the motion to be 
disposed of, with the hea^g of the cauaes, on farther 
ooneideiiulian* 



July 6, 7. jRosBt^BowB. , 

Will — Construction — Devise and Bequest to Widow of 
the Testator^Life JSstate. 

Joseph Swaon, by his will.dated Feb. 2^ 18^4> made 
the following devitie and bequest:-^ 

'I give to my dear ynh, Ann Swann, the rents and 
interest of all my property whatsoever and wheresoeTcr 
for her life, but still giving her the liberty to sell and 
dii^ose of the whole or any part of the said piop^^ if 
she shall think proper so to ido; and what pnmcrty 
remaios at her deatb, my vdll is that the freehold and 
cojpvhold estates be then sold, if not sold before, and 
with all the other raoperty remaining to be divided into 
two equal parts.' The testator then directed these two 
parts to be divided, the one into sixths, for six lerateea 
named in the .will, and the other part into thisd% 
for three legatees also named. Hie will contained 
directions as to survivarshiit between ^fabse nine legatee^ 
in the event of any of them dying b^ora rsc^viag 
their ahansL The testator died, in 1848. His yddaw 
sold a portion of his estate, to enable her to lend 
20CUL . That sumwas^ however, afierwatds repaid^ 
and placed by her, in herx)wn name, on a dfeposit ao 
count with the Londett and County Bn^ .Aan^wum, 
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by her iriU, betpieaihed the residiie of her pereonal estate 
to two persons therein namedy and appointed the defen- 
dant her executor. She died in October 1665. The 
principal question in the case was what interest Ann 
Swann took in her husband's property under his wilL 

Mr, HmBieU appeared for the plaintiff in the suit. 

Mr, E. K, KanlaU and Mr. A. E. Miller, for the 
legal personal representative of the testator*8 widow, 
contended that under her husband's will she took an 
abeolttte intesrest in his propertj, with a power of selling 
or dispoBiBg of it in any wi^ she chose, and that the gift 
oyer in -the will tmlj operatsd upon so much of the pro- 
perty ea ahe hid not, hy deed^ wiU^ or otherwise^ dealt 
with, 

Mr. Eehskaw, Mr. Hermngy and Mr, Sattett, fun., were 
Ibr other partiea. 

StifabTj V'.C, hdd that the widow of the testator 
took, wider his will^ a life estate only in his property, 
and that on her death it mast be divided among the 
legatees thereof named in his will. 



Stitakt, V.C, held that the interest payable in respect 
of the 1,880/. after June 2, 1864, must be calculated after 
the rate of 41. per cent, per annum only, and that the 
certificate must be varied accordingly. 



June 24, 29. ) LLEWiffitTW n. 



ROSK 



®^/¥' J'^' I RoBnrflOK v. Wood. 

Debtor and Creditor — Warrant of Attorney — Interest 4m 
XooK at &. per Cent, per Month—^Eeduetiofi of Mate 
ftfier a Certain Bay to H per CenLper Amum, 

' In this suit, which was instituted for the administra- 
tioB of the estate of a testator, it appeared that he had 
^ven to a Mr. - Bobert Ct)ok a ^wtorant ' of attorney, 
in the following tenns :-^ 

' The within wanrant of attorney is given to secure the 
payment of the sum of 1,8302., with interest tiiereon at- 
and after the rate of bL perc«it per month, on June 2 
nezt^ judgment to be entered up mrthwitb ; and in case 
fjf default of payment of the said sum of 1,380/. and in- 
terest theveon on the day aJbresaid, execution or execu- 
tions and other process mav then issue for the said sum 
of 1,380^ and interest, with • costs of entering ap judg- 
nent, <&c . IMtadMay 2, 1664.' 

No judgment was ever entered up in pursaaneeof that 
warrant It was said by the elecutors of the testator 
that there was no agreement shown by the wanrant to 
pay interest at 60/. per cent, bevond June 2, 1864, that 
there was no other evidence of the contract between the 
parties as to the interest than what was afforded by the 
warrant, and that by 1 & 2 Vict. c'llO it ought to be 
caidilated. at the rate of 4/i per cent. per annum only. 
The chieC clerk had| however^ certiiM that there was 
due in Fehruaty, 1860, imok thoestate of the testator to 
Hr. Cook, for interest then impaid in respect of the 
1^380^theettiaofS,10Q/. and odd, being aftev the rate 
of 60^ pel oenti nee aanmn ta that dAte. The cause now 
came to he heara on a motion to vary the certificate hy 
ealculfttiag the interest since June 2, 1864, nfter the rate 
ol 4A per oenL per annum ei^y. 

Mr, Orem^ mi Mr. Wvod^ for the executors of the 
iestatori supported the motion. 

Mr, DiMnaon and Mr, F. M, Daly, for Mr. Cook, 
contended that the contract to pay interest on the 1,330/. 
imtil aatisfactioii, was, aeoordiag tathe prc^>er constmc- 
tion of the warnrnt, alter the< sate of 6/. per cent per 
jnoHth I that that contract was one which could now be 
cfBtend into^ and that the oeitificate was therefore 
ooneot 

Mr. B. F.EHetowe^dMp. Bay$hawe{ot the plaintiff 
in the suit; and 
, Ifn JFlMcA«r wi»£orotfaarptttie0« 



JVm — Charities^ Residuary Bequest to — Pure and Impure 
FersonaUy — Marshatimg Legacies. 

A question arose upon the further consideration of 
this case as to the marshitlling of certain charitable 
be<|uests contained in the will of Mary Billinge. After 
providing for the payment of her debts, the testatrix 
gave a legacy of 200^ to the Liverpool Infirmary, and 
other pecuniary legacies amounting to about 1,200/. 

She then gave all the residue of her estate equally 
between the Bluecoat School Hospital, the Asylum for 
Orphan Girls, and the Asylum for Orphan Boys at 
Liverpool, with a direction * that the several charitable 
bequests given by her will should be paid out of such 
parts of her personal estate only as were hy law 
applicable to bequests of that nature.* 

The estate consisted of about 4,000/., of which about 
3,000/. was pure personalty. 

Mr, Fooks and Mr. VilUers for the trustees. 

Mr. Cotton, Mr, Bardswell, and Mr. H. Boberts, tot 
the several charities claiming under the - residuarlr 
bequest, argued that the direction in the will indicated 
an intention that all the impure personalty was to be 
exhausted in the payment of the general pecuniary 
legacies before rssortidg to the pure personalty, in order 
that the residue of pure personalty to be divided between 
the charities might be as large as possible. 

Mr. L. Field for the Liverpool Infirmary. 

Mr. Osborne and Mr. O. SaU, for the next of kiU, 
submitted that the pecuniary legacies (other than that 
to the Liverpool Infirmary) ought to be paid rateably 
out of the pure and impure personalty, in which case any 
residue of the impure personalty would go to the next <n 

VlTI- 

Maliks, V.C, directed that the legacy of 200/. to the 
infirmarjr should first be paid out of tne pure personall^i 
and subject thereto, the remaining legates should be paid 
out of a general fund constituted rateably of the pure 
and impure personalty. The residue would then be dis- 
tributable, so far as it was pure^ between the three- 
charities menticned in the residuary beauest, and so far 
as it was impure^ between the next of xin as indisposed 
of. His Hon omt thought the direction contained in the 
will as to the mode of payment was inoperative and 
nugatoiy, it being imposwUe to treat any part of the 
personalty as residue until tite debts and other legacies 
had been fully satisfied. 



Maufs, V.O. 
June 29. 



' PuQH V. Abtok. 



Landlord and Tenant^FLvtwes-^Bight toBenumte^ 
ForfeUwe of Lease^BeHoUry. 

Plidntiff was landlord of a shop and premises at "Wor^ 
ceater, which had been demised to John Vaughan for 
seven yeard from March 25, 1866. Among other provi- 
sions, the lease ceatained a proviso that if ^e lessee 
should become bankrupt, or execute any asngnment for 
the benefit of his cvedtt6rB, the lessor should have powef 
to re-enter and take possession. 

Oa Maxch 2, 1868, Vaughan nssigned alk his estate 
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aod effects to the defendant for the benefit of hie credi- 
tors ; the deed was registered in bankruptcy on March 11 ; 
on the 12 th plaintiff gave notice to determine the lease 
under the forfeiture, and on the 14th he claimed formal 
poasession of the premises, including certain trade fix- 
turee which defendant had advertisea for sale under the 
deed of assignment as being tenants fixtures, and be- 
longing to Vaughan the lessee. 

^ This bill was filed to restrain the sale, and the ques- 
tion was whether the tenant's right to remove the fixtures 
WM barred by the re-entry. 

Mr. Glaase and Mr, ElderUm^ for the plaintiff, referred 
to Woodfall*s 'Landloid and TenanV ^^^ edition, 
p. 534. 

Mr, J, !Pearion and Mr, Madley, for the defendant, 
cited Sumner v. Broomiiotv, 34 J^aw J. Rep. (h.s.) Q.B. 
130, and contended that the tenant was entitled to have 
A reasonable time for the removal of his fixtures. 

MALma, V.G., referred to Lyde v. Buudl, 1 B. & Ad. 
-Sdi, atnd obeerred that the law, as there settled, remaiaed 
unaltered. In the abaenee of any special reservation the 
fixtures became the property of the landlord, unless re- 
moved by the tenant while he was in lawful possession. 
It mattered not whether the lease was determined by 
effluxion of time or by foif eiture. This strict rule iniffht 
be varied, as in the ease cited, by special contract be- 
tween the parties \ but in the present case there was 
no aooh contract By the act of bankruptcy theore was 
an absolute forfeiture of the lease, and after the land- 
lord'a reentry under the forfeiture the tenant had no 
longer any right to remove his fixtures. The plaintiff, 
therefore, was entitled to a de<»«e ; but as the claim was 
hanh and ungracious, there would be no coste. 



j^yj^QQ JRAllSHniR V, BoLtON. 

Bitt of Exchange — Money Advanced on Security of-^Mis- 
representation — Concurrent Juriediction, 

Demurrer. The bill steted that the defendant had 
represented to the plaintiff that he was entitled to a 
moiety of the proceeds of a bill of exchange for 500iL, 
to which H. and L. were parties, and that the said R. 
and L. were both in solvent circumstances ; that on the 
faith of these representetions plaintiff had advanced to 
defendant a sum of 237/. ; that the said bill, having been 
obtained vrithout consideration, was worthless and void, 
and had been dishonoured at maturity; that the said R. 
and L. were neither of them solvent; and that these facts 
were veithin the knowledge of the defendant when he 
piade the above representations. The plaintiff accord- 
ingly- prayed that the defendant might be ordered to re- 
pay the money so advanced as aforesaid. 

Mr, Ohuee and Mr. CotireO, for the defendant, de- 
murred. This is a mere money demand, and the proper 
subject for an action at law. 
Mr, JSveritt for the plaintiff. 

The Vioe-Ohanckllob said that taking the charges 
and allegations as true upon demurrer, they showed a 
sufficient case of fraud for the interference of the Court 
As to the objection that the proper remedy was at law, 
this Court had concurrent jurisdiction in all cases of 
fraud and misrepresentetion, which would not be ousted 
even if it could oe shown that there were good grounds 
for a criminal prosecution for obtaining money under 
ftdse pretences. 

' Detnitrrer overruled. 



^^My2,'^' ] ^^^^ ^- COCKEKELL. 

Bankrvptcy — Ftmd in Court — Stop-Order — Notice 
Charge, 

Sir Simeon Stuart having a life interest in a certain 
fund in Court, mortgaged it, and subsequently, in ISUO, 
became a bankrupt ; in January, 1868, the dividends o^ 
the fund were in arrear to the amount of 120/^ ; in, 
November, 1868^ he died. The mort^gagees omitted to^ 
get a stop-order upon the fund previous to the bank- 
ruptey, but got one after that date, and now jMtitioned. 
to have the arrears paid to them. The aasigaeea in 
bankruptcy opposed. 

Mr, W, W, Kardake for the petitioners: The as- 
signees in bankruptey should have obtained a stop-order 
themselves if they wanted to take advantage of our 
laches in not doing so. As they did not, the defect waa 
cured in time by our obtaining the order. Gramge y, 
Warner, 6 N. R. 219. 

Mr, Woodrofe for the asai^eea: These arreaxa wore 
in the order and disposition of the bankrupt, and there-* 
fore accrue to us by statute. It is unheard of that 
assignees in bankruptey must get a stop-order to perfect 
their title. 

The Vios-Chasgellob said the case was dear. No 
notice was given of the morteage previous to the bank- 
ruptey, and the stop-order obtained afterwards was too 
late. Gramge v. Warner was inconsistent with other 
cases and with the practice of the Court. The assigneea 
in bankruptey were entitled to these dividends. 



Will — LiabiUty of Executor for Breach of Covenant hy 
Tedator^Crcdiior's CUdm^Lord 8t, leonard's AjA 
(22 * 23 Vict, c 85). 

Testator was lessee of certain land under a lease, 
dated 1861, in which he had covenanted to expend 
1,860/. wi*^hin the ensuing twelve months in building. 
He was, however, restrained from building by injunction 
of this Court in the suit of Weaiherkiy v. Bme, and 
the covenant was thus broken. In 1863 the testator 
died, and in 1864 an administration suit was commenced, 
in the course of which the usual adrertisemento for 
creditors were issued ; no claim wa^ then made by the 
landlord on account of the above breach of covenant. 
This was a petition by parties beneficially entitled to 
part of the estate for pajment out of Court 

Mr, Owen for the petition. 

Mr. Wickene, for the executors, objected to the fund 
being taken out of Court until a sufficient part liiereof 
had been set aside to indemnify them against any daima 
of the landlord on account of the breach of covenant. 
He contended that the executors could not claim the - 
benefit of section 27 of Lord St Leonard's Act (22 Sc 
23 Vict c. 85) until they had set aside a som to meet 
the liability. This was a continuing covenant, and the 
breach of it was therefore a future as well as an accrued 
claim. The damages being unliquidated, the creditor • 
could not have brought in a claim for them. 

Mr. Bonier for testator's widow, who had a life in« 
terest in a moiety of the residua. — This moiety most 
remain in Court, and will consequentiy be subject to 
any claims of the landlord on account of the breach of 
covenant. The widow is therefore entitled to see that 
the executors are sufficienUy indenmifledv 
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The Vicb-Ghaitoellob said that, if the landloxd had 
an J claim in respect of this breach of covenant, he 
ihonld have brought it in against the estate when the 
adyertisements were issued. Having omitted to do so, 
he lost his remedy against the executors, though not 
against the estate ; he was thrown on the aasets, and 
must follow them as best he coald. Again, even if thin 
was a continuing covenant, the decree of the Court 
would protect the executors. He did not base his 
decinon on Lord St. Leonard's Act, but quite inde- 
pendehtlj of it ; he was of opinion that the executors 
were not now liaMe to any claim in respect <j( which 
they could reqmre a fund to be set aude. 



Jambs, V.C. 
June 28. 



- OOOPEB 9. COOPKE. 



F$wer of AppoudmeHt^^mu^Bargum wUk Appomiee 
by whkk Appomtar took an ItUerHt-^Appamtment 

Bjr the marriage settlement of Mr. and Mrs. Thomas 
Darnell^ dated September 8, 1806, a fund of stock was 
vested m trustees upon trust, after the death of the sur* 
VTVor of Mr. and Mrs. Baniell, for such of the children 
of the marriage as Mr. and Mrs. Daniell jointly, or the 
soTvivor of tnem, should appoint, and in default of 
appointment, for the children of tiie marriage equally, 
sons at^ twenbr-one, daughters at twenty-one or 
on marriage. There were five children of the mar- 
itaffe. One of such children, Maria Gertrude, on 
Febraaipr 14, 1882, married G. O. B. Trevanion. 
By articles of agreement made in contemplation 
of such mairiaffe I]^iell covenanted to execute to cer- 
tain trustees a Dond to secure payment in 1840 of a sum 
of 4,567 A, with interest at 5 per cent, and he also 
covenanted for himself and his wife that they would 
execute a valid appointment of one-fourth of the moneys 
comprised in their said marriajpe settlement in favx>ur of 
&eir daughter Maria Gertrude Daniell, to be settled 
upon the trusts therein mentioned, and it was declared 
that the moneys received under the b<md and the anpoint- 
ment should be settled upon trust for G. O. B. Tre- 
vanion for life, with remainder to Maria Gertrude Tre- 
vamon for life, with remainder to the children of their 
marriage as therein mentioned ; and in case there should 
be no diildren, then thai the funds settled by Mr. and 
Mrs. Daniell should go to the executors, administrators, 
and assigns of Thomas Daniell. Accordingly in April a 
bond was executed by Danidl to secure the above-men- 
tioned amount to the trustees of his daughter's settlement, 
and an apportionment of one-fourth ol about 12,000^. 
Consols and 7y500/. sterling, being the funds subject to 
the trosts of the settlement of 1806, was made by Mr. 
and Mrs. DanielL An indenture of settlement in nur- 
suaace of the said articles was executed on April 11, 
containing an ultimate limitation in default of children 
of the manriage of Mr. and Mrs. Trevanion to Thomas 
Daui^ G. 0. B. Trevanion died in Sentember, 1^32, 
and there was no issue of his marriage. In June, 1841, 
Trevanion's widow married the plaintiff. In April, 
1885, Thomas Daniell was adjudicated a bankrupt. Till 
his bankruptcy Mrs. Trevanion had duly received the 
interest due on the bond, and under the bankruptcy 
above 900A of the principal sum secured by the bond had 
been realised and paid to her trustees. In May, 1849, 
Thomas Daniall's reversifmaiy interest in the settled 
fund WB8 assigned for value to trustees of the Economic 
Life Aaaiizanee Sodetjt • 



This bill was filed by the second husband x>f Marin* 
Gertrude Daniell, impeaching the appointment mado: in 
her favour as aforesaid, upon the ground of fraud. 

Mr. K<ty and Mr. W. C\ Druoe for the plaintiff. 

Mr. Hernmmg (Sir JL Palmar with him) for Sir A, 
Duff Gordon, the trustee of the Economic Society^ 

Mr, JBddit, Mr. JSamiUon Hnrnphreys, Mr. Fkcher, 
Mr. Deverell, and Mr. Swam for the other defendants. ' 

Jahbs, V.C, said the plaintiff's case v^as an illus- 
tration of the class of cases in which the rules laid 
down by the Court of Chancery were endeHvoured 
to be strained. It had been urged that the power 
had been exercised for a corrupt and sinister purpose, 
and with the object of giving an advantage^ Ykovr&int 
remote, to the donee of tne power. But Mr. Daniell, 
besides exercising the power, also bound himself*' by 
bond to pay, for the benefit of his daughter, a sum 
nearly equivalent to the amoant appointed in her 
favour* The tmatees of the daughter's settlement had 
reoeiyed the interest under this bond for years, and ^ 
considerable sum out of the capital secured by it had 
been realised under the father's bankruptcy. The ba^ 
gain was sub86Bntially for the benefit of the danghten 
The father gave over and over again the value' of tk^' 
continffent interest reserved to him. The present plain- 
tiff, who had taken all the advantages imder the bar*> 
gain, could not now come to set it aside ; but beyond that 
he based his judgment on the broad principle that there 
had been no corrupt, improper, or sinister purpose in 
the father's appointment, and this bill must be dimisded 
with costs. 



Vendor and Purchaser — l^oecifm Perfornumoe — Fhm* 
Covert — Agreement hy Mtuoand havmg a Lnmied 
Iniered in Lande, ^ ^ 

Certain messoages and land in Yorkshire stood 
limited^ subject to a mortgage in fee thereon, to John 
Stringer and his heirs, for the life of Harriet White- 
head, with remainder to the uae of John Stringer 
and Betty, his wife, in her right in fee simple. Joiin 
Stringer, in the event of his surviving his wife, and of 
the remainder in fee becomiog vested in possession 
during the coverture, would also be entitled to the pre- 
mises for his life by the curtesy. 

In February 1868, John Stringer entered into and 
signed an agreement in writing for the sale of the pro- 
perty to the nlaintifi for 710/., and the plaintiff paid a 
deposit of 50/. upon the purchase money. Subsequently, 
in March 1868, the phdntifi for the first time learnt of 
Betty Stringer's interest in the property, and thereupjon 
he required her concurrence and the acknowledgment 
by her of the conveyance. This was not obtained ; but 
on April 25 Stringer returned the 50A deposit to the 
plaintiff. On April 22 John Stringer and his wife had 
entered into an agreement in writing with the de- 
fendant for the sale to him of the same property foe 
710/., and <m April 25 they executed a conveyance to 
the defendant, which was duly acknowledged by Mrs. 
Stringer. The nhdntiff then filed his bill, lOleging that 
the sale to the aefendant had been made collusively, and 
with a fraudulent knowlet^e of tho plaintiff's pnviouA 
contract, and seeking a decuuration that the cony^ance 
to the defendant was subject to and bound by the plaiii-r 
tiff 's oontracl^ and pcaymgfora cjmyeyanoe from him 
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of either the £ee simple or the intezefit of Johm Stringer 
therdn. 

The defcDdant denied any fraud or collusion. 

Mr, Atnphlett and Mr. Bagshaioe for the plaintiff. 

Mr, Kay and Mr. O, WUUanmm for the defendant 

Jamss, V.C., held that John Stringer had been bound 
by his contract with the plaintiff to the extent of his 
interest in the property, and there must be a decree 
against the defendant for the conreyance of that interest 
to the plain tifi, and a reference to Chambers to ascertidn 
the amount of compensation to be paid to the plaintifi 
for the wife's interest not conveyed to him. 



T^^oft'oaon 1J015I-St0CK DlSCOtTNT OOMPAKT 
""j^'fi"*'-; (LIH.)..BB0W. 

J)ire<^&rf^ LiabUUy — Breach cf Trus^—^Ooncwrettde lifter 
Tfvted — Signing ChequeB by Way of Conformity, 

The bill filed in 1866 by the above company by their 
official liquidator againet their late directors, secretary, 
and assistant manager, sought to impeach a transaction 
whereby the directors haa accented on behalf of the 
company, in the names of some ot themselves as nomi- 
nees, first 3,000 shares, and then 500 more by way of 
bonus, in Bamed's Banking Company (Lim.), and had 
£^ven to such nominees a letter of guarantee or indem- 
nitv against their liabilities in respect of such shares, 
and had some of them signed cheques for sums amount- 
inff in the whole to 30,000/. in payment of deposits and 
calls thereon. A demurrer having been overruled by 
Lord Hatheblet (then Wood, V.C), in November, 
1866 (reported L. R. 3 Eq. 139), the case now 
came on upon motion for decree. The CouBx held 
(June 20), that the transaction was ultra vireSy 
and the appropriation of the company's mone^ a 
lireach of trust; and the question now to be decided 
was, whether all or any, and which of the directors 
were personally liable for such breach of trust. The 
only cases argued were those of — (1) Gillespie, a di- 
rector, who had attended no meeting at which anything 
waa'done in the matter, and had signed none of the 
deques : (2) Brown, who had acted as chairman of the 
board meeting at -^hich the original resolution to apply 
for the shares was passed, but had afterwards written a 
letter of protest against the aceeptande of the terms ulti- 
mately offered by Bamed k Co.; the fact of which 
letter having been read at the next meeting wais entered 
in the ^nxnute-book, but nothing to show the purport of 
it. He had not, however, repeated his protest, had 
attended subsequent meetings, and had accepted some of 
the 600 bonus shares as a nominee of the company : (3) 



Bravo, a director, who had not become snoh till aller 
the shares had been accepted, but had since aigned * 
cheque for 5,000^., as he said, for the sake ox oonr 
formity, and without knowing what the payment, was 
for (by the rulee of the company, all chequea were 
required to be signed by the managing director and one 
other director): (4) the assistant manager and the 
secretary of the company. 

JIfr. LiUla and Mr, X. WM for the plaintiffa. 

Sir JL Palnwrf Mn Kay^ and ilu*. JSemnmg far 
Brown. 

Mr, Jessel and Mr, JRobinson for Biavo. 

Mr. H, M, Jack90H for Gilleqfnew 

Mr, Amphlett and Mr, Kekewich for the secretaiy. 

Mr, E, K, Karslake and Mr. Fooks for the as^stant 
manager. 

Mr. WiUcoeky Mr. Eddky Mr. CradonaU, Mr, a W. 
Lamance^ and Mr, Wntiaks were fm the. othtt deman- 
dants respectively. 

Jaicbs, V.C, after remarking that the evidence now 
produced had set the transaction in even a leas favourable 
light than it appeared on the demurrer, aaid that as re- 
garded Qillespie there was no proof of concurrence or con- 
nivance, and therefore jbhe bill must bediamissed againai 
him, but without costs, because a director ought not to be 
able to say * I knew I was a director, but I did nothinJi^ 
taking for granted that it waa all ri^ht.' Aa to Brown, 
his story was simply a naive confession of deretiction of 
dut^. It was his duty, if necessary, evoa to file a bill 
against his co-directors ; but, in fact, he could at anj 
time have stopped the transaction by threatening to 
send a circular to all the shareholders on the subiecti, 
There was, therefore, no pretence for releasing him irena 
his liability. He had been startled by the defendant 
Bravo's detoee, that he had signed the cheque aa a 
mere ministerial act; the rule requiring the aignature of 
two directors dearly assumed that a director signing 
would take care to inform himself as to the authority 
under which the cheque was brought to him. For the 
other directm no excuse 'had been evei^ au^eated. Ab 
for the eecr^&y and assistant manager, considering their 
awkward position as servanta, nominally, indeed«of tba 
company, but directly of the masters whom the conaqpany 
had set over them, he should dismiss the bill as against 
them, but without costs. The letter would not be can- 
celled, as it might be a useful weanon in. the haoda o6 
the company against other parties j but th^re would be 
a declaration that it did not amount to a guarantee by 
the company, and that the umxopriation of the 30,0002; 
was a breach of trust by all the directoxs except Gil* 
lespie. 



€m%t» of €ommm Ipafo. 



PtMdins^^Arhitration and Awird^EtUpj^, 

. In a declaration containing the common money counts 
the defendant pleaded— (I)) As to 145A a set-off; 



(4) By way of estoppel aa to the causes of wammm 
except as to the aaid sum of 14i^, thl^t aftet the aeoraaf 
of the causes of action and befijce suit, the.piaiiitiff and 
the defendant having dilutes aS to the amtOunt due to - 
the plaintiff^ iti respect ox the action agreed to ;reliN» the 
question to the arbitration of W, H., and that t^. 
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dionld be bound by his award ; tbat be made Mb award, 
by which he found that the aum due to the plaintiff was 
146L 9i. Id. 

Bemturrer and joinder in demurrer. 

Anstie in support of the demurrer (June 24). 

J^ contra. 

Cur, adv. vuU, 

The judgment of the Coxtbt (Lush, J., and Hatss, J.) 
was now deliTered by LrsH, J. The nlaiutiff is pre- 
etnded from alleging tnat more than the 146/. is due, for 
the award is binding as to all the matters it professes to 
deal with. Although the plea is pleaded by way of 
eatoppel, it is in fact a bar^ and is a good plea. 

Judgment for the defmdaut, 

Queen^a Bench,\TLkTFOVJ> v. The Unixkd Ejotodom 

July 8. J TeIiXOBABH C0MPAK7 (LXK.). 

Ttieyraphie Menage — Freipettig in — Tfiwiy frf Ctmihtet 
'^Midake m Meeeaffe'^AcUon by Beoetver qf Mee^ 



The plaintifl^ haying a caigo of ice at Grimsby, tele- 
graphed to R. s H. at Hull for an ofl^r for the cargo. 
They sent to tbe office of the defendants^ a telegraph 
oompany, a message to the plaintiff by which they 
Offfer«d to take the cinrgo at 280. a ton. In reading off 
tibe message in London a mistake was made, and the 
telegram sent to the plaintiff represented the ofier as 
being fot'278,, idiieh was accented by the plaintiff, 
yrho thereupon sent the ship to Hull. K. & H. refused 
to receive the cargo except at 28s, per ton, and the 
plaintiff brought an action against the defendants to 
i^eovet damages for the injury he had sustained by 
reason of tiie mistake. 

ZUOer argued on behalf of the pkintiff (April 20). 

a PeUock {A. L. Smith with him) for the de- 
fendaiits. 

Cur, «<fo. mtlt. 

Th« jadgment of the Cotot (CocKBTmir, O.J., 
LvBH, J., and Hatxs, J.) was now deliyered by 
LtrnH^ J. — ^The only question which need be considered 
Is thift— With y^homi was the eontraet made P To this 
there can be but one answer. It was made with 
R. & H.| who tent the answer on their own account and 
in their own interest They were not the= sgenfs of the 
plaintiff^ neither did they represent him. The plaintiff 
was therefore a stMnger to the contract^ and cannot 
maintain an action for the breach of ft. 

Judgment fdr the defendante, 

Queen^a JBench.\I)ss(»ioii (Absigkee of Hobwood) v, 
July 3. J AsHTOK. 

Security for Coets — Pkmtif Aseignee of a Bankrupt — 
Ejectment, 

Rule to set adde an order of Willss, J., ordering 
theplaintiff to giye security for costs. 

Tne plaintiff was assignee of Horwood; a bankrupt, 
and had brought this action of ejectment to recoyer 
premises formerly occujned by the bankrupt^ and 
claimed by the plaiiiliff for the benefit of tiie estate. It 
was alleg^ that the plaintiff was yery poor, and unable 
tonayooete. ' 

M, Bere showed cause against the rule (April 29). 

2>e^ ifupported the rule. 

Cur, adv, vutt, 
' Bat>», J.^ ttow.deliTered the judgment of the Court 
(CkMKBVSzr^ C.J.^ HAitNTBir; J.; and MATBS; J.).— A duty 



was thrown upon the plaintiff to collect the assets for the 
benefit of the estate, and we think that he cannot ba 
required to give security for the costs. 

Bute abeotute. 



Compoeition Deed-^Bill of Exchange — Indonee^ 
Acotp^' 

Declaration by indorsee of a biB of exchange against 
acceptor. 

Plea of a composition deed registered under the 
statute. The plaintiff replied that tae bill was aceepted 
for yalue, and indorsed to him for value, and that if h« 
had assented to the deed he Would have dischai^ged the 
drawers. 

Rejoinder that before the registration of the deed the 
drawers consented to the plaintiff executing and becom- 
ing bound by the deed. 

Issue was joined upon this allegation; and was found 
in favour of the defendant 

The plaintiff then obtained a rulb for judgment non 
ohetante veredicto, on the ground that as the deed did not 
reserve his ri^ts against the drawers, he was not on 
equal terms with the other creditors, and that the con- 
sent of the sureties to the composition <fid not remove 
the inequality. 

Pearce showed cause against the rule (Nov. 23). 

Murphy supported it 

• Cur. adv, vuU. 

LvsH, J., now delivered the jndgment of the Cottbt 
(CocKBtJltir, CJ., Ltwh, J.,andIlANirBN, J.) — ^Thedeed 
is good on the face of it. We cannot assume that there 
were any creditors with sureties, other than the plaintiff; 
the primd /a^> inequality which would, as regards him, 
have vitiated the deed, is met by the rejoinder, and re- 
moved by the facts alleged therein, and therefore the rulo 
for judgment non cbetante veredicto must be discharged. 

Buk discharged, 

Queen^s Bench,! Stbjsqbr v. The Enolibh and Sooi- 
July 8. J TisH Mabike Insurance Co. (Luc.) 

Marine Ineuranee — Goode^-Seiaure aitSea'—PruBA Court 
'^Orderfor Sal^of Qoodtr-^otioe of Ahandtmmeni^^ 
Total or Partial Lam, 

This was a special case. Goods on board a ship were 
insured by the plaintiff with the defendants, for ayoyaga 
from Liverpool to Matamorad, against the usual peri&, 
indudinflf * taking at sea, arrests, restraints, and detain- 
ments of all things^ princes^ and people.' The policy 
contained a suing and labouring clause. The ship 
sailed, and on November 5, 1863, was captured by a 
cruiser of the United States, and carriea into New 
Orleans. The captors instituted a suit in the Prize 
Court, in which judgment was obtained by the assured, 
the^ hftving contested the right to seize the goods, and 
having elected to treat it as a partial loss. On July 1^ 
the captors appealed aj^ainst the judgment^ whereupon 
the assured gave notice of abandonment, which the 
assurers reftised to accept Endeavours were made to 
sell the ship and cargO; and tl^e adsilt^ intonied the 
defendants, the assurers, and called upon them to assist 
in prevtotmg the sale by giving ball They declined to 
do so. On May 24, 1864^ the JPrize Court ordered that 
the goods should be sold; and this was done on the 25th. 
The assured then gave a fresh no^ of abaildomneoit. 
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Tl;ie question was whether the plaintifiiBi cooM recoTer 
its for a total loss. 

Meliish (W. WiUiams with him) for the plaintiff 
(June 8). 

Sir O. Honyman (Kemplay and Cohen with him) for 
the defendants. 

Cur. adv. vuU. 

Blacebttrn, J., now deliyered the judgment of the 
CoTTRT (CocKBTTRN, C.J., Blackbtjrn, J., LxTSH, J., and 
MsLLOB, J.)— We draw the inference of fact that the 
sale of the goods might have heen prevented by deposit- 
ing the full value, or by giving bail for them, and Uiat 
the assurers had full opportunity for taking either of 
those steps, but declined to do so. We think that the 
eaiured was not in default, because he wm not bound 
•4 a prudent owner to d^osit the value or to put in bail, 
and he is entitled to recover as for a total loss. 

Judgmmt acecrdmgly. 



>} 



Fabbbb (Appellant), Close 
(Kespondent). 



Omen's Bmt^, 
(MaaiatraU's Case.) \ 
July a ' 

Frimdfy Societiee^lS ^ 19 Vict. c. 63, «. 24^Trade8 
Unions. 

Case stated by justices under 20 & 21 Vict. c. 48. 

Under section 24 of 18 & 19 Vict. c. 63, an informa- 
tion was laid by the appellant, the treasurer of the 
Amalgamated Society of Carpenteis and Joiners, against 
the respondent, the branch secretary of the society, 
eharging that he, then being an officer of a friendly 
Bocieti^, and haviog in his possession 40L belonging to 
the said society, had wilfully misapplied the same, con- 
trary, &c 

It was contended at the hearing, on behalf of the 
respondent, that the society was not a friendly society 
within section 44 of the above Actf that it was a 
society established for purposes which are illegal, being 
against public policy and in restraint of trade ; and that 
the society was an organisation for, or tending to the 
encouraging and maintaining of strikes. 

The rules of the society were produced. 

Bv rule 18, s. 6, 'Any oflScer being discharged from 
employment for holding office, if he sign the vacant 
booK each day, he shall be paid at the rate of wages he 
was receiving when discharged, such remuneration to 
continue till he receive employment.' 

Section?. — 'Any free or non-free member or mem- 
bers leaving his or their employment under circum- 
stances satisfactory to the Brandi or Executive Council 
shall be entiUed to the sum of lbs, per week.' 

Section 9. — 'Any member refunng work from private 
objections, unless he can show sufficient reason to a 
committee of a majority of tiie members at the next 
branch meeting, shall be suspended from donation until 
after he has hwn employed.' 

Rule 26, 8. 2. — 'In the event of an application to 
the Executive Cquncil from other trades for assistance, 
Ijbe secretary shall obtain information respectiujr tiie 
same, and on the Executive Council being satisned as 
to the genuineness of the case, shall grant such assist- 
ance as the.state of the funds warrant, or the case may, 
in their opinion, deserve.' 

Rule 31, s. 1.— 'There shall be an equalisation every 
twelve months (ending with the last meeting-night in 
December) of that portion of the funds of the society 
which has not been personally invested, such equalisa- 



tion to be in proportion to the number of members in 
each branch.' 

The case contained a large amount of evidence, of 
which it is here necessary to set out the following, which 
was given by the appellant : — 

' Ir masters or men do not observe rules, in either 
case notice is sent to the masters' or men's association. 
Supp<»e masters' asaociations Qensune by any master 
offending, the men might be drawn away^ from that shop 
and paicl by our society. In case of sickness I2«. pet 
week is allowed. When drawn out of shop or turned 
off for being member of society, full wages or 15«. is 
allowed. In case twenty men drawn out and any went 
back, the society would take no steps. We correspond 
with branch associations in other towns. In case of a 
strike at Davenport, we should not consider the pro- 
priety of whether we shouM eend or not, if the 
fe^noh Committee, with sanction of Executive Com- 
mittee, had ap|nroved of a donation being sent 

'In case en long strike there and funds exhausted, 
we iliould not contribute except annually to an equa- 
lisation fund. 

'We only consider subjects which affect our own 
Bradford braxxsh; I don't know what money has been 
paid out of our society to any other society. We have 
monthly reports. Strikes are reported. Members of 
our society would not be allowed to go to places where 
there are strikes if we can preveitt them. We would 
^ve a member 21. at SI. to send him somewhere else—" 
«. «., if he were out of work at Bradford, rather than a 
man should go to Keighley (if a strike was on), we 
would grant money to send him away a thousand milea 
another way. We can pay this money at our discretion. 
We should send men to Halifax or Leeds, pay their 
railway fares and keep them on, if it should oe a case 
satisfactory to the branch. I don't know, nor never 
heard a word, about money being given to plasterers. 

' We have grven to Ex-Council 40/. or oOl. in two or 
three years. The Executive Council consider appeals if 
they come from other quarters ; they send a remittance 
to branch carpenters' associations; they have dso contt- 
dered appeals from other trades — it may be to assist 
men on strike. The Executive Council can give money 
to strikes on any trades. Any sensible man can see 
from our monthly report where there are strikes and 
where to avoid. In the quarterly report trade privi- 
leges are mentioned. Wilson's men lost tools bv tire ; 
we brought them new tools. If I am out on strike, or 
we draw men out, and money is paid to me, or them, by 
the society, all such payinents are trade privileges and 
justified by rules of tne society.' 

The case was argued (Jan. 16) by 

Quain for the appellant. 

No counsel appeared for the respondent 

Cur. adv. vuU. 

CocxBUBir, C.J., now delivered the judgment of him- 
self and Mellor, J. — We think that the justices were 
right in dismissing the information. When the pur- 
poses of the society are gathered from the evidence aa 
well as from the rules, it seems to us that this society, 
one of the purposes of which is the support of members 
upon strike, comes within the rule laid down in Hornby 
v. Close, Law Rep. 2 Q.B. 168,* 36 Law J. Rep. M.O. 
43, and is not a society established for a purpose which 
is not iUeoal, as required by section 44 of 18 & 19 Vict, 
c 66. That being so, they have no right te prefer an 
information under section 24, and the justices were cor- 
rect in their decision. 
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HjiinfEN^ *^'j.*^ Hatxs, J.| aeyerally deliTered judff^ 
ment to the effect that the society was not shown to be 
eatablished for an illegal purpose, and therefore that the 
JBStices were wrong in dismissing the information. 

The CovBT being equally diyided^ the 

JudyniaU loas erUeredfor the respondent. 



Comman Pleas, \ Robbbts v. The Bvbt IirpBovBHSirr 
June 26. J Comhissiokbbs. 

CaiUract, Construction of— Right to Determme Contract — 
Opinion of Architect Binding, 

Action on a builder's contract for preventing the plain- 
tiff^ the contractor, from completing the performance of 
the work he had thereby contracted to do to a cemetery 
for the defendants, a district burial board, fer a specific 
sum. The contract was subject to Tarions conditions, 
by one of whioh — ^viz., No. 4E-— the architect had power 
to give such farther drawings and instructions as might 
appear to him proper for the ooDtractor's guidance, and 
also to order further works. By another of the oondi- 
tiona— via.^ No. 24— it was provided that if, by reason 
of any additions to the works, or for any other cause 
arising with the burial board or the architect, or for 
want of any drawings or directions, the contractor 
should, in the opinion of the architect, have been un- 
duly delayed or impeded in the completion of his con- 
tract, it should be lawful for the said architect to grant, 
by writing under his hand, such extension of time as to 
him might seem reasonable. And bv another of the 
conditions — ^viz., No. 27--it was provided that it ahonld 
be lawful for the burial board, in case the contractor 
should 'fail in the due performance of any part of his 
undertaking,' or should become bankrupt or compound 
with his oreditors, or should ' not, in the opinion and 
according to the determination of the saia architect^ 
exercise due diligence and make snch due progress as 
would enable the works to be effectually and efficiently 
completed at the time and in the manner aforesaid, to 
determine the contract by a notice in writing under the 
hand of the clerk of the burial board, and to enter upon 
and take possession of the said works,' &c. 

Upon demurrers to replications and rejoinder, which 
were argued by 
Maniky {R, G, JVilUams with him) for the plaintiff, 
Moiker (C. RusseU with him) for the defendants, 
The CoTJBT (WiLLBS, J., and Mohtagite Smith, J.) 
held that if, in the opinion of the said architect, the 
plaintiff did not exercise due diligence and make such due 
progress as would haVe enabled the works to be completed 
at the time provided by the contract the defendants 
were entitled to determine the contract oy notice acccnrd- 
ing to condition No. 24, and that it was no objection to 
their doing so that the plaintiff had been prevented from 
making such progress by dela^ on the part of the 
defendants in supplying him with the necessary plans, 
and in defining tno roads which had to be made ,* for 
these would be matters which the architect would have 
to take into consideration before he determined the 
plaintiff had not exercised due ^ diligence and had not 
made due progress ; neither, in the absence of fraud on 
the part of the architect, and collusion with him and 
the defendants, was it any answer to the defendants' 
right to determine the contract that the plaintiff was 
Ul fact, and in the opinion of the architect^ unduly de- 
layed in the completion of the contract by the causes 
stated in condition No. 24, and was therefore entitled 
to an extension of time, although the architect neglected 



to grant any extension of time. The Court considered 
that, by condition 27, the plaintiff had left the question 
of fSmnre to make due pro|press to be determined, not by 
the facts, but by the opimon onlj of the architect, and 
that that opinion could not be reviewed by the Court or 
a jury. 

Judgmeni/or defendants. 

Common Pleas, \ 

May 31, June 7, > FosTBB v, MiOKiinirofK. 
July 6. J 

BHis and Notes — Signature of an Indorser when not 
Intended to be that of an Indorser, 

The defendant, who was far advanced in years, put 
his signature on the back of a bill of exchange, in the 
belief that he was signing a guarantee and not a bill. 
In an action on the bill b^ a Inma fide indorsee for value 
against the defendant as mdorser^ IBovill, CJ., told the 
jury that, if the defendant's signature was obtained 
upon a fraudulent representation uiatitwas a guarantee, 
and the defendant signed it without knowing that it 
was a bill, and under the belief that it was a guarantee, 



and if the defendant was not ffuilty of any nef^ligenoe 
i^ing the paper, the defendant was entitled to 
the veidict. 

The jury foimd for the defendant, and a rule nisi 
was obtained for a new trial on the ground of mis- 
direction, and of the verdict being against the evidence. 

Ballantine (Serfeant), J, Brown^ and Archibaid showed 
cause. 

The Soiicitor^Qeneral and Sir Q, Honyman in support 
of tJiie rule. 

Cur, ado, vuU, 

Btlbb, J., now delivered the judgment of the Court 
to the i^ect that the direction of Bovill, C.J.. was 
right, but that upon the qnestton as to the verdict being 
against the evidence there ought to be a new trial 

Muie absolute accordingly. 



Clergy— Church Discipline Act.S^A Vict, c, 06— Sen- 
tence of Suspension — Ewht of Suspended Incumbent to 
Sue for Profits of Benefice, 

The question in this case was whether the plaintiff 
as incumbent of St. Peter's, Ashton, within the diocese 
of the Bishop of Manchester, could sue the defendant, 
who had been appointed to, and was actually in posses- 
sion of the living, for the profits of the mcunobeney. 
The plaintiff, who had been duly appointed such incum- 
bent, had been suspended ah officio et a ben^fioio for 
three years from December 15, 1861, by a decree pro- 
nounced in proceedings taken afi^ainst him under the 
Church Discipline Act, and by tne decree it was de- 
clared that such suspension should not be taken off 
until he should pio£iee a certificate, to the bleep's 
satisfaction, signed by three neig^hbouring beneficed 
clergymen of ^e diocese, of the plaintiff's good eondoct 
during the said period of suspension. This condition 
the plaintiff could not ever strictly comply with. After 
the sentence had been pronounced a sequestration of the 
profits of the living had been issued by the bishop, but 
it was revoked and taken off on March 24, 1865, on the 
occasion of llie defendant bein^ appointed to the living. 

/. Brown {Cron^pton with hun) for the phiintiff. 
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. Mo^Ber (JEdwarth with Um) foff the defendant. 

Cur. adv, vulL 
BoviLL, C.J., now deHvered the judgment of the 
OoimT in favour of the defendant^ un the gi-ound that, 
aaauming the appointment of the defendant to he void^ 
still the sentence of saapension was in force, and that 
that aentence operated per w to incapacitate the 
plaintiff from bringing any aotion to recover the profits 
of the benefice, notwithstanding the sequestration had 
been revoked. Viq Coubt, in Uieir judgment, disposed 
of several objections to the form of sentence, but all of 
which could not be explained in a short note, or made 
intelligible without^eetting out the sentence at length. 
It is sufficient to atate that tbe Coitbt held that the 
ofience with which the plaintiff was charged, being sub- 
stantially that of incontmence with the female named in 
the cha^, it was immaterial whether she was married 
or not, and therefore that it was no objection that the 
offence was stated to be ' adultery or fomioation/ The 
CoxTKT also held that it wad not necessary to show on the 
&ce of the sentence that the seven days' notice of the 
execution of the commission was given as directed by 
section 4 of the Act (3 & 4 Vict. c. 86), or that the inquiry 
was in public, or that the provisions of the statute as to 
the preuminary proceedings, with which the bishop was 
not concerned, had been strictiy observed ; and further, 
that it was no valid objection to the sentence tiiat it was 
not pronounced in the presence of the plaintiff, nor 
served upon him« 

Juidgmmtfor the defendanL 



hFABBOw V, WnsoK iin) Wipb. 



Common Pleas, 
June 26, July 5, 

Master and Servant—Farm JBaHif— Contract of Service 
Put an End to by Death of PaHy, 

Declaration in an action M^ainst the female defendant 
as administratrix of one race Pugh, deceased, for 
breach of contract of service entered into 1^ the plain- 
tiff with the said Pugh, by which the plaintiff was to 
serve Pufifh as a farm bailiff at 15«. a week, with the 
benefit of a residence in a farm house, until six months' 
notice of putting aa end to the aervice. The breach 
assigned was that although the plaintiff, after the death 
of Pugh, was willing to oontinue in the service of the 
administratrix on the same terms, the defendants dis- 
missed him without six months' notice or six months' 
wages. The defendants demurred, and the demurrer was 
argued by 

.SWc^tf for the defendants; and by 

Bush Cooper fat the plaintiff. 

Cur. adv. vuU. 

WnxES, J., now delivered the judgment of the Court 
in favour of the defendants, on the ground that the 
death of either party put an end to the contract. 

Judgment for defendants. 



Common PZmw. J PruAB v. Thb LLnrviCoAL ahd Iboit 
July 5« t Compact. 

Ihick Aet^Artyker-^Dedutiions, 

The plaintiff, a tinman, was employed by the defend- 
ants, coal and iron masters, to make tin goods by the 
piece or by day, as might be required. He worked 
partly at home, sometimes worked for others, was paid 
just like any other workman, was paid by cheque which 
it was understood must be cashed at a shop of the de- 
fendants, where he would and did receive only part in 



cash, ihe rest in goods; dediMtioM weie floade for' tin 
supplied for his work, as had been agreed, also for tosSLf 
and also for sick-Aind and schooling. He broaclit hia 
action to reoover under the Track Act whateiver had not 
been paid in cash. 

Ca£r and jBaiby for the plaintiff. 

MelUshj PrideauT, and Pindar for the defendants. 

The OoiTBii now delivered judgment, and held— first, 
that looking to all the facts (which were very vola- 
minous) they thought the plaintiff was bound to ffive his 
peieonal serviea, and was tnerefore, according to Ingram 
V. BameSf an ajrtificer ; seeood, that even supposing it 
was necessary the servant should be emf^oyea in the 
master's trade, looking to the facts this was the case ; 
third, that the payment by cheque was a devioe, and the 
plaintiff entitlea to recover for what was given in the 
form of goods, but not for the price of the tin and coals ; 
and fourth, as there was no writing, might recover as 
respects the sick-fund and schooling. 



^X 6!^^' } ^^^^ ^- Thb Matob of LoifDOF, 

Metropolis — HoJbom VaOey Improvement Act, 1864^- 
Lands Clauses Consolidation Act — Pight to Con^^en^ 
sation. 

This was an action brought to determine whether 
under the Helbom Valler Improvement Act, 1864, and 
the Acts incorporated tnerewith, the defendants irere 
liable to pay compensation to tiie plaintiff aa occunier of 
premises, the access to which had been aflfected oy the 
Holbom Viaduct woricB. 

W. G. Harrison ( Wright with him) for the plaintifif. 

MeUish (Thesiger with him") for the defendants. 

The CoimT now deliverea judgment, and held, in 
accordanee with Perrar w. The Commiseionere of Sever» 
ofZondony in the Exchequer Chamber, that section 68 
of the Lands Clauses Consolidation Act was not incor* 
porated, that the sections incorporated did not apply, 
that there was no right of action, and that, therefore, 
judgment should be wt the defendants. 



^iSaT' } '^^^^^ ^- Hatwam). 

Lessor and Lessee — Covenant Punning with Land. 

Declaration by the assignee of the lessees of pre- 
mises occupied as a public-house against the original 
lessor, for breach of a covenant not to build a house for 
the sale of beer and spirits within half a mile of the 
demised premises. 

Demurrer and joinder. 

Joseph Brown, for the defendant, contended that the 
plaintiff could not sue on this covenant. 

JiyallSf contra, for the plaintiff. 

The CouBT (Bbaxwsll, B., CHAimBLL, B., and 
Clsasbt, B.^ held that the covenant did not run with 
the land, ana gave 

Judgment for the defendant. 



Exchequer. \ Whbeueb abtd Othebb v. The Mbxbo- 
June 23. J polfeav Boabd of Wobu. 

Poor Pate^Lands Clauses Act 1846, ». 183. 

The question for the Court in this case was whether 
the defendants were bound to make good the deficiency 
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u»:.the. p^or xate^ia tike pwiA ofiwhiok the i4«mtifiB 
weie ckHrcliwaxdeii8« . 

By^eeolm 3d of the L«id9 Clwisee Act the^raafeoten 
oC wiy . undutekivg who becftitte» poMssed by stotute of 
Ittida liftble to the poor rate, are, till tbeir worios are 
completed/ to miJce ^^eod the defieienpy! in the poor 
rate coii8eq[tteiit on their taking the land. 

The case stated that the worhs^ of which the de- 
fendants were the promoters, were not yet completed, and 
that it was uncertain how much of the land taken in 
the parish for the works would be so used as to be 
capable of beneficial occuoation. 

Ji-enUce (Mortimer with him) for the plaintiffs. 

Rg^ftnond for the defendants. 

The CouBT (Beakwsll, B., Chahnbll, B., and 
C1JBA.8BT, B.) (following The Mayer of London v. St, 
Andrew*9, Holbom, 86 Law J. Bep. (ir.s ) M.G. 95) held 
tha£^ihe case wm within section 183 of the Lands 
Clauses Act, and gave judgment for the plaintiffii. ; 

Judgfnentfor the plainUf*. 



Exchequer, \ &OAXbUX» 09 IHB Bist LoHBOV UvKttr 
June 22. j u Mbiropoliian IUiLWi.T OoicPAirx. 

Vendor and Purchaser — Award under Lands Clauaes Act, 

This was ,an action on an award under the Landi 
Glauses Act 1845, to which the defendants pleaded 
that the plaintiff had not executed any couTeyance of 
the prendsee to the defendants. 

Demurrer to the plea, and joinder. 

Joseph Brown (with him J. O, GriffUs), for the 
plaintiffs, contended that the execution of tne eonvey-i 
ance was not a condition precedent to their right to sue 
for the price fixed by the arbitrators, 

Horace Lloyd (with him W, O, Harrison) contra, for 
the defendants. 

The CouBT (Bbiitwbll, B., CHAinrBLL, B., and 
Gleasbt, B.) held that the plaintiffs could not sue for 
the price fixed by the award until they executed a oon- 
Teyance of the premises to the defendants. 

Jxsdgmentfor the defendants. 



IProbatt anltr |8alnm0ni;al Cattst». 



Ma 2^' 1 TiCHBOBitB V. TlOHBOBNR In the goods of 
June 22. J 



La^t Tiohbornb. 



Concurrent Suits in Court of Chancery and Cowrt of 
ProMe — Receiver of Personal Estate appomted by 
Court of Chancery — AppointTnent of Administrator 
pendente Hte on Application of Creditor — Practice, 

This was an application by a creditor for the appoint- 
ment of an administrator pendente lite of the personal 
estate and effects of the late Lady Tichbome ; and the 
question was whether the Court would appoint an admi- 
nistrator where the Court of Chancery had already 
appointed a receiver of the personal estate of the de- 



Beaides tibe administration suit pending in the Court, 
raising the question as to the rights of the plaintiff and 
defendant to a grant of administration of the estate and 
effects of Ladi^ Tichbome, there was also a suit in 
Chancery pending between the same parties, and in 
such suit the Court of Chancery had already appointed 
a receiver. The Court was moved on May 26 on behalf 
of a creditor to appoint the receiver also administrator 
pendente lite, in order that, there being a sufficient estate, 
the debts 01 the deceased might be paid. The motion 
was rejected, on the ground that the appointment might 
lead to a conflict of jurisdiction with the Court of Chan- 
cerr ; but Lobd Penzakob intimated that if the Court 
of Chancery entertained an application for payment to the 
creditors out of the moneys in the hands of the receiver, 
and liiat from any technical reason the appointment 
of an administrator was necessary for the purpose, he 
might then make the appointment On June 12 the 
Court of Chancery was moved to order that an account 
of the intestate's debts miffht be taken, and that a suffi- 
cient part of the estate might be appropriated in pay- 



ment of them ; and Stuabt, V.G., thereupon suggested 
that an application for the appointment of an adminis- 
trator peiuknte lite should agam be made to the Court of 
Probate. 

June 22. — Dr, Deane (with him Bamadge) renewed 
the application. 

Dr. TrUiram^ for the piaintiff, consented to the ap- 
pointment of an administrator, but objected to the 
receiver of the Court of Chancery being appointed. 

Bay ford (the SoUoitor^ General with nim), for ilie 
defendismt, opposed the application. 

Lord PsNZAiroB said that it would be a monstrous 
hardship if the creditors of the deceased were compelled 
to wait for payment of their debts until the relatives of 
the deceased, who ware contending for the administra- 
tion of her estate, had brought their litigation to a close. 
By the practice of the Prerogative Court, an administra- 
tor was never appointed except at the instance of a party 
to the suit. A mo^e extensive power was enjoyed by 
the Court of Probate, and as he was satisfied, from the 
observations of the Vic&'Chanoellob, that no conflict 
of jurisdiction would arise, he should appoint the re- 
ceiver also sAmmMtntoT pendente lite. 



^^''^•] In the goods of CHICKS. 

Wm^Memorandum of Bet>ocaHon'-PrchaU~~Practice. 

On the death of the testator a will, dated August 4^ 
1864, was found. It had been duly executed, but 
several bequests and the signature of the testator had 
been struck through with a pen, and beneath the signa- 
ture was written this memorandum: 'This, my last 
will and testament, is hereby cancelled, and a s y et I have 
made no other. A. Hicks, August 14, 1868. mtnesseSi 
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Ann Carter, cook ; Mary Coles, housemaid/ There was 
eTidence that the memorandum was duly executed hj 
the deceased in the presence of the witnesses. 

Dr. Tridram moved that administration, with the 
memorandum annexed, might he granted to the widow 
of the deceased. The memorandum revoked the will. 



and was therefore testamentary and entiHed to prohate, 
BrencMey v. 8UJI, 2 Rohert. 162. 

Lord Pbnzancb at first doubted whether the memo- 
randum was entitled to probate, but on consideration 
allowed the grant of administration to go with the 
memorandum annexed as prayed. 



^10^ C0urt of ^irntttgcltg. 



AdmAraUy Court, 
June 16. 



Thb City of'Bubnos Aybes. 



Damages^ Limited Liability — Costs. 

This was a cause of limitation of liability. The vessel, 
the City of Buenos Ayres, had been arrested in*a cause of 
damaii^e in respect of a collision with the ship Bismarck, 
and tne owners of the former now prayed the Court to 
release the vessel upon their paying into Court the sum 
of 10,514/., the statutory value of the ship, or upon 
giving bail for iina amount 

E. C. Clarkson appeared for the City of Buenos Ayres. 

PhUUmore for the Bismarck. 

Cohm for the owner of her car^. 

E. C. Clarkson having estabbshed the nfht of the 
owners of the City of Buenos Ayres to a bmited lia- 
bility, applied for costs against Uie owner of the Bis- 
marck, wno, he contended, had unnecessarily put his 
parties upon proof of their case. 

The CovBT said that the onusjorobandi was upon the 
plaintiffs in this suit, and an amdavit setting forth the 
facts would have been sufficient for that purpose. In all 
such cases for the future it would be sufficient for a 
plaintiff to file an affidavit in proof of his case, and any 
parties objecting to such affidavit and putting plaintifiJs 
to other modes of proof Would have to pay the costs. 



AdmiraUy Cour^.l The Mary (othebwiss Aijbz- 
[June 16. J aitdba). 

Possession — Sale of Vessel. 

This is a cause of possession, in which the plaintiffs 
are the Government of the United States of America, 
and the defendant is Mr. Charles KuLn Prioleau, of 
Liverpool. The i>laintiffs in their petition state that 
the Mary (otherwise the Alexandra) was purchased bv 
certain agents of the late Confederate Government with 
moneys which were the property of the plaintifis, and 
that therefore they are entitled to possession of her. 
The cause was instituted in the sum of 20,000^. in the 
month of February 1867, and the vessel has ever since 
been lying under arrest 



Benfamm, on behalf of the defendant, now moved the 
Court to decree that the vessel should be sold, without 
prejudice to the question of damages. He believed 
there was no nrecedent for the sale of a vessel in a cause 
of possession, but the vessel in question, if not imme- 
diately sold, would be of no value to any one. 

E. a Clarksfm, on behalf of the United States' 
Government, neither assented nor dissented from the 
application. 

Sir R. J. Phtlldcobs. — ^I have stated on variooa 
occasions during the progress of this cause that though 
I was conscious of tne political questions involved in 
this suit, my course must be the same as though the 

?laintiffs and defendant were ordinary parties to a cause, 
'here is no direct precedent for a sale m a cause of ]^os- 
session ; but I know of no reason founded upon principle 
why there should not, under the circumstances, be a sale. 
The res is in the possession of the Court, and I have 
evidence before me tiiat it has seriously deteriorated in 
value ; it is therefore not only in the interest of the 
parties, but in accordance with the statutes and rules of 
the Court, that the vessel should be sold. 

Decree aocordmgkf. 



Admiralty Court. 
June 16. 



} 



Thb Sobano. 
Wages — Interest. 



This was a cause of bottomry. 

E. C. Clarkson applied to the Court to permit the 
bondholder to pay tne wages of the crew, and add the 
sum so paid, with 5 per cent, interest, to the amount of 
the bond. 

The CoxTBi. — You may pay the wages and add that 
amount to the bond, but there is no practice as to 
interest. 

E. C. Clarkson. — ^The crew are foreigners, and the 
interest is merely a substitute for wages and maintenance 
money, which will run on if the crew are not now paid 
and sent home. 

The CouBT. — Let the matter be referred to the regis- 
trar, to allow such interest as may be proper. 



Digitized by 



Google 



im^ w, 1869.] THE LAW JOUKNAL NOTES OF CASES. 



197 



®a4k ai Casts. 



HOUSE OF LORDS. 

Gbbat We9TBbn Bailwat CJo. t;. Burrow — Carrurs by 
BaUway : Packed Parcels : Different Persona Charged 
with Different Bates for Carriaae: 7 fr 8 Vist. c. 3, 
8. 60: 10 # 11 Vict. c. 226, s. h , ' . . . Id7 

Hajcmemmith and City Railway Cohfaitt t>. Bbaio) — 
Lands Clauses Consolidation Act^ 1845, «. 68: BaU- 
UM^ Clauses ConsolidaUon Act, 1845, ss. 6, 16; 
Damags to Premises Adjoining Bailivay by Vibration .198 

PRIVY COUNCIL. 

Bn^AKS V, Bblxszo — Canada : Old French Law : Com- 
pensation: Code of Lower Canada, Article I, ISS. , 198 

WiZ£ONtL|TiiAix»i* — Victoria: Foreign Attachment : Com~ 
mon Lam Proeedure Act (^Vietoria), 28 Vict. No. 274, 
f. 215 199 

EQUITY. 

A1.T0K V. Habbisok. Potbkr v. Habrisqn — Mort- 
gage to Secure Creditors : Pesseseion qf Debtor ; Pre- 
ference: Bona Fides: Sequestration . . . .201 

Baxtbb V. BiTGHiB — Contsmpi: Ward of Court: Mar- 
riage without Leave of Court : Settlement . . 200 

60U1.T V, GojJLY'-^PtoduGtion of Documents : Bights of 
Mortgagee 200 1 



Jonrr-SrocK Dmcottkt Co. (LnntsD). FnVs Casb— 
Company: Winding-up: Contributory . , 200 

Union Cbxbnt and' Brick Co., In re. Ex parte Pdl- 
BBOOK — Sdieitor and Client: Lien on Papers : Wind- 
^*ff^p 200 

Watkrlow v. Shabp— Gabdnbb v. Skabp — The London, 
Chatham, and Dover BaUway Company: * The Boiling 
Stock Died,* January 19, 1867 .* Holders of Debentures 
Payable after the Date of the Deed : OlaUee 6 of the 
Deed, Construction of: Date of Order on Further Con- 
sideration . 201 

COMMON LAW. 

CuMiB V. yj" ooj>— Fixtures : Mortgagor and Mortgagee 202 
Dayis v. B.XYCOCX.— Shares : Sale <f: Contract to In- 
demnify aaainst Calls: Liability of Ultimate Nominee : 
Privity of Contract : Bules of the Stock Eaichange . 202 
Simpson V. YxBNi> — 'Bribery:* Municipal and Parlia- 
mentary Election: 17 # 18 Viet. c. 102, *. 2: 22 
Victc. 36, ». 12 302 

PROBATE AND MATRIMONIAL. 
Wbioht v. Boobbs and GrooBisoN — WUl : Execution: 
Signature of Witnesses in Presence of Deceased: Ad- 
verse Evidence of Surviving Attesting Witness: Probate 203 



Cases in t)^t "^omt d '^oxbB, 



House of Xoreb.l Gbbat Western Railway C^. v. 
July 13. J Sutton. 

Carriers by Railway — Packed Parcels — Different Persons 
Charged with Diferent Bates for Carriage— 7 ^ 8 Vict. 
e. 8, «. 60—10 ^ 11 Viet, c. 226, s. 53. 

Sutton, the pliuBtiff below, a carrier, was in the habit 
of collecting email paiceky puttinff them together in one 
large package, and sendinff them oy the Great Weatem 
RaUway to nis agents in the large towns for distributton, 
and at the booking office of tbe company be declared | 
them to be ' packed parcels,' The company charged , 
difierent rates of carriage for different classes of goods, 
the highest charge being for packed parcels, and Mr. 
Sutton was charged the packed parcel rate of charge. 

Mr. Sutton, finding that some other carriers who sent 
packed parcels were charged for them at a less rate, sued 
the company in an action for money had to his use, 
to recover the alleged excess so paid by him, founding 
h]0 claim on section 50 of 7 & 8 Vict. c. 8, whick pro- 
▼OL. ly. 



rides that the company should make their charges 
equally on all persons, and that no reduction or advance 
should be made partially in favour of or against any 
particular person. At the trial, the plaintin brought 
evidence that when he took his pasoela to the com- 
pany's office he waa obliged to dedare whether they 
were padced parcels <n* not, and that other great firms of 
carriers, who notoriously did the same buaineas as he 
did, constantly took their packed parcels to the oompinj's 
office and wero not obliged to make such a deolamtion 
and were not charged the high rate he was. 

The action was tried before Baron Martin and a special 
jury in July, 1864, when, under the direction of the 
learned judge, a verdict was found for the plaintiff, now 
defendant in error. 

The company took exception to admission of the evi- 
dence, and furUier contended that under 10 & 11 Vict 
c. 226, 8. 53, thev had power to make what charge they 
pleased for parcela under 600 Iba. weight ; and, on enror 
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brought, the Court of Exchequer Chamber affirmed 
Baron Mabtin's ruliug, Erle, C.J.. dissenting. 

I^ror was now brought to this House. The case was 
argued in the session of 1868, the judges attending. 

Sir J, Kardake^ FUld^ and JRat/fnond appeared for the 
company; the plaintiffs in error ; and 

J. Brown and Marshall Griffith for the defendant in 
error. 

Two questions were left for the opinion of the learned 
judges — (1) Whether judgment ought to hare been 
given in the Exchequer Chamber for the defendant in 
error .^ (2) Ought a venire de novo to have been 
awarded P 

A majority of the judges delivered their opinions in 
favour of the defendant in error. 

This House (present Lords Chelxstobd, Colonsa.T| 
and Cairns) now affirmed unanimously that judgment. 



ITauae of Lords, \ The Haxhsbsmith akb City Bail- 
July 13. J WAT Co. V, BEAirn. 

Lands Clauses Consolidation Act, 1845, s, QS—JRa&ways 
Clauses Consolidation Act, 1845, ss, 6, 16 — Damage to 
Premises A^'oining JRaUtoay by Vibration, 

A house and premises adjoining a railway, but im- 
touched bv it, and belonging to an owner no portion of 
whose land was taken bj the company, was depreciated 
in value through vibration, noise, and smoke, caused by 
the passage of locomotives over the railroad after it bad 
been completed. On the trial in 1865 the jury awarded 



272/. for damage to the plaintiff's house by vibration. 
The companv refused to jpay that sum. and on an action 
brought in the Court of Queen's Bencn to recover it a 
special case was framed for the judgment of that Court, 
when judgment was given for tne defendants the com- 
pany, but on error brought to the Court of Exchequer 
Chamber, that Court reversed the judgment of the Court 
of Queen's Bench, Baron Channbll dissenting. The case 
was brought on error to this House. The judges attended. 
The case was argued at the bar of the House in the session 
of 1868. The learned judges delivered their opinions in 
April last, when their Lordships differed, Willes, J., 
KBATiNe, J., Lfsh, J., and Pigott, B., being of opinion 
that the deifendant in error, the plaintiff below, was 
entitled to compensation for the damage susUuned; 
B&akwell, B., and Blackburn, J., being of the con- 
tnuT opinion. 

This House now, by Lord Chelmsford and Lord 
CoLONSAY (Lord Cairns dissenting), reversed the judg- 
ment of the Court of Exchequer Chamber, mainly on 
the ground that the running of the trains which occa- 
sioned the damage was an authorised and legalised use 
of the railway, and that the Legislature had not pio« 
vided any compensation for such damage. Lord Cairhs 
held that the premises were injuriously affected within 
section 68 of the Lands Clauses Act, and section 16 of 
the Railways Clauses Act. 

Sir J, Karslake and Mr, RusseU (with them Mr, J. 
Diffby) appeared for the company. 

Sir It, Palmer and Mr, J, iHxon for the defendants in 
error. 



IPribfjj ([>anntt{ €Mt$* 



Privy Council. 1 Rtland (Appellant) v. Deusle 
July 6. J (Respondent). 

Canadik-'Old FrenchLaw— Condensation— Code of Lower 

Canada, AHicU 1,188. 
Present: Sir W. Erle, Sir J. Colvilb, Lord Justice 
GiiTARD, and Sir J. Napier. 

This was an am>eal from a judgment of the Court of 
Queen's Bench of Lower Canada, reversing a judgment 
of the Superior Court of the district of Montreal 

The action was brought by the appellant in the 
Superior Court of Montreal, against the respondent, 
88 a shareholder in the Montreal and Bytown Railway 
Company, for the sum of 638/. 4«. 7d, 

The Consolidated Statutes of Canada, c. 66 s. 80, 

Provide that 'each shareholder shall be individually 
able to the creditors of the company to an amount 
equal to the amount unpaid on the stock held by him, 
for the debts and liabilities thereof, and until the whole 
amount of his stock shall have been paid up.' 

The declaration in the action alleged that the xespon- 
dent was personally liable to the appellant as a creaitor 
of the said company, for a debt due by the company 



to the anpellant, to an amount equal to the amount un- 
paid on the stock so held by the respondent, to wit, 90(y. 

The respondent, in bar to the saia action, put in a plea 
of compensation, alleging in substance that a sum cre- 
dited to him in the books of the company for salary as 
president of the company operated in law as an extin- 
guishment by compensation of any amount which he 
might have owed the company, upon any shares of stock 
subscribed for by him and unpaid. 

A defense au fond en fait was also filed. 

At the trial it appeared that the appellant was the 
assignee of a judgment recovered by a creditor of the 
Montreal and Bytown Railway Company. That the 
respondent being a shareholder m the said company in 
November 1853, vnw appointed president of the said 
railway, and that a sum of 1,000/. was voted for bia 
services for the year ending March 1864, and that credit 
for the sum of 1,000/. was given to the respondent in 
the books of the company. 

The Superior Court of Montreal on March 81, 1866, 
gave judgment in the said action in favour of the 
appellant. 

The respondent i^ppealed from the said judgment to^ 
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the Court of Queen's Bench of Lower Canada ; and on 
March 6, 1868, the Court of Queen's Bench reversed the 
judgment of the Superior Court of Montreal. 

The question in the case on which the judgment 
turned was as to whether the amount due by the said 
respondent for balance unpaid on the stock subscribed 
for by him was compensated by the amount due by the 
company to him for the salanr as president. 

Article 1^188 of the Code oi Lower Canada is as 
follows : — 

' Compensation takes place by the sole operation of 
law between debts which are equally liquidated and de- 
mandable, and have each for object a sum of money or a 
certain auanti^ of indeterminate thinge of the same kind 
and quality. So soon as the debts exist simultaneously 
they are mutually extinguished^ in so far as their re- 
spective amounts correspond.' 

The Court of Queen's Bench of Lower Canada being 
of opinion that the money was voted and credited to 
the respondent for salaiy as president of the company^ 
and that the company was solvent at -^e time such sum 
was so credited, was of opini<m that eompensaiion had 
taken place by operation of law, and reversed the judg- 
ment of the Superior Court. 

Mr, J. Brovm and Mr. Thmger fbr Ite appellant. 

Mr. Mdtuh and Mr, Kerr for the respondent 

Lord-Justice Gifpard. — Their Lobsships are of 
opinion that the judgment of the Court of Que^m's 
Bench of Lower Canada muat be reversed, and the 
judgment of the Superior Court of Montreal be affirmed 
with costs. 



IViw Council. 1 WiLSON and Anothbb (Appellahts) 
July 8. J V. Tbaill (BicspoimBVT). 

Victoria — Foreign Attachment — Common Law Procedure 
Act {Victoria), 28 Vict. JNu 274^ e. 215, 

Presettt: Lord-Justice Oipfabd, Sir J. Colvils, and 
Sir J, Napieb. 

This was an appeal from an order of the Supreme 
Court of the colony of Victoria. 

The appeal arose out of a writ of foreign attachment, 
issued under section 212 of the Conmion Law Pro- 
cedure Act of the colony, against the respondent as 
garnishee, in a suit between tiie appellants as plaintifb 
and one Launcelot Edward Threlkeld as defendant. 

The facts were as follows : — 

In the month of May 1866 the appellants entered 
into a contract with Launcelot Edward Threlkeld for 
the purchase of certain teas. 

The appellants paid a deposit, according to the con- 
tract, in cash to the said Launcelot Edward Threlkeld, 
who also drew upon the appellants as stipulated by the 
contract, and such drafts were acceptea by the ap- 
pellants. 

The teas were not delivered according to the terms 
of the contract, and in consequence the appellants com- 
menced an action against the said Launcelot Edward 
Threlkeld, and caused a writ of sununons to be issued 
against him on September 24, 1866. 

The said Launcelot Edwaid Threlkeld waa out of the 
jurisdiction of the Supreme Court at the date when 
such writ of simimons was issued, and the said writ 
was returned non est inventue. 

The cause of action having arisen within the colony 
of Victoria, the appellants were desirous, of attaching 



the property of the said Launcelot Edward Threlkeld 
withm the jurisdiction of the Supreme Court, under 
the provisions of the Common Law Procedure Act of 
the colonv, 28 Vict. No. 274, ss. 211, 216, and the 
appellant William VTilson filed the necessary affidavit 
for that purpose, and on the same day a writ of foreign 
attachment was issued out of the Supreme Court 
directed to the respondent. 

The respondent was at the time acting manager of the 
Oriental Bank Corporation at Melbourne, and as such 
manager held possession of certain bonded certificates 
for 318 and 49 chests of tea sent to the said bank by 
the said Launcelot Edward Threlkeld. 

Upon the examination of the respondent with respect 
to the writ of foreign attachment, the respondent, on 
October 23, 1866, deposed that he held the teas for the 
said Launcelot Edwiurd Threlkeld, that the value of the 
teas was about 2,000/., but that the bank had a claim 
against the teas for about 1,6002, 

The examination of the respondent was adjourned 
until November 20, 1866, when it was ordered that 218 
of the 318 chests of tea should be attached to answer 
the appellant's claim, and that the attachment should 
be dissolved as to the remaining 100 chests and 40 
chests. 

On December 5, 1866, a rule nisi waa obtained on 
behalf of the said Launcelot Edward Threlkeld, calling 
upon the appellants to show cause why the writ of 
foreign attacnment should not be set aside; and on 
December 22, 1866, the Supreme Court ordered that 
the order of November 20 should be set aside. 

On Januarv 3, 1867, all the teas were removed, with 
the privity 01 the respondent. 

On Februfury 12, 1867, the appellants took out a 
summons calling upon the respondent, under section 215 
of the Common Law Procedure Act of Victoria, to 
show cause why he should not pav damages to the appel- 
lants, on the ground that he had disposed of, or parted 
with and sent out of the jurisdiction, the goods attached 
in his hands. 

Section 215 provides that if any garnishee shall dis- 
pose of any property except to the plaintiffs, he shall be 
liable in a summary way to pay damages to the plaintiffs. 
The respondent filed an affidavit sworn by the said 
Launcelot Edward Threlkeld, in which he admitted 
that he entered into the contract of May 1866, and that 
the attached teas were part of the teas with which 
he had intended to fulfil such contract, but he also 
stated that the teas were not his property, but were the 
property of one Anton Tange, tor whom he acted, as 
agent. Tange also stated in an affidavit made by him 
that the teas were intended to be sold to the appeilante 
on his account. 

On September 5, 1867, an order was made dismissing 
the summons with costs, which order the Supreme 
Court afterwards made absolute, alleging as their reason 
for dismissing the summons that the Court had no 
jurisdiction to order, in a summary way, a person who 
disposes of what may be his own property, to pay 
damages to another person, who may have been injured 
thereby. IVom this order the appecd was brought. 
Mr. Forsyth and Mr. Pontifex for the appellants. 
Sir R. Palmer and Mr, Macnamara for the respon* 
dent. 

Sir J. CoLvns. — Their Lordships are of opinion 
that the judgment of the Supreme Court of Victoria 
was right, and ought to be affirmed, and the appeal 
dismissed with costs. ^ j 
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GiTFARD. L. J. 1 

July 9. J 



In re UinoN Cekent akd Beigk Co. 
£x parte Pulbbook. 



SoUoUor and Client— Lien on Papers— Winding-up, 

In this caae the official liquidator had changed his 
solicitor during the progress of the winding-up. After- 
wards he desired to have the producdon of certain docu- 
ments in the hands of the former solicitor. These the 
latter refused to produce unless his bill of costs were 
paid, claiming a lien upon them. 

Stuart, V.O., having made an order upon the solicitor 
to produce the documents in question, the latter now 
appealed. 

Mr, Greene and Mr, Brooktbank for the appellant. 

Mr, Dickmeon and Mr, EveriU for the official liqui- 
dator. 

GippABD, L.J., decided that aa under rule 68 the 
official liquidator coiQd not give a lien upon the docu- 
ments, in the winding-up the solicitor couM not acquire 
one, and therefore the appeal must be dismissed, with 
costs. 



Gi7FAla>, L.J. 1 Joint-Stook Disoovkt Co. (Ldqied). 
July 9. J Ftfb'8 Case. 

Company — Winding-up — Contributory, 

The question in this appeal was whether Dr. Fyfe 
oug[ht to be a contributory. His name was upon the 
register of shareholders at the date of the windmg-up \ 
but according to his contention the shares ought long pre- 
viously to have been registered in the name of one 
Strawbridge, to whom he had transferred them. The 
only point arising for decision which calls for a report 
was whether the fact that Strawbridge was dead, and 
had no legal personal representative, was a bar to Dr. 
Fyfe's success, since no person coidd be put upon the list 
in his place. 

Mr, Jackeon for Dr. Fyfe. 

Mr, Locock Webb for the official liquidator. 

GiFFAiU), L.J., thought that ^ere was no difficulty 
arising from the fact that no one else could be substi- 
tuted; and as the case in other respects whjb in his 
opinion clear, he directed Dr. Fyfe*s name to be removed 
from the list of contributories. 



^^ ^^;'' ^-^J QouLT V. GoiriT. 

Production of Documente—Bighte of Mortgagee, 

Adjourned summons. 

The plaintiff and the defendant were tenants in com- 
mon, and the defendant had paid off certain mortgages on 
the property. The plaintiff's bill was for an account and 
partition, and the decree declared that the defendant was 
a mortgagee of the property, and that in the event of the 

Slaintiff*s paying what should be foimd due to the 
efendant by the chief clerk within six months after the 
certificate, he should be entitled to a commission of par- 
tition ; otherwise his bill was to be dismissed. 



The sum of 2,294/. was found due, and in order to pay 
it the plaintiff proposed to raise 2,500/. by a mortgage of 
his undivided snare to persons who had agreed toaayance 
the recjuired sum on an inspection of the title-deeda. 
The object of the plaintiff's present application was to 
enable the proposea mortgagees to inspect the deeds. 

Mr, J, Hinde Palmer and Mr, Lea appeared in 0Uiq[Kat 
of the summons. 

Mr, ChUty^ for the defendant, uiged that a mortgagee 
always had the right to refuse to produce his deeds^ and 
that under the oraer of December, 1868, the plaintiff 
had no right to bring a stranger to see the deeds. 

The MA839B OF TUB Boixfl said that this was a specud 
case in wfaieh the ordinaiy rule aa between mor%agor 
and mortgagee did not apptf. The strict rule waa, 
practically, never acted on. If it were, no one would eyer 
be able to redeem a mortgage* The application muat be 
granted. 

^"* ^^o! ^^ } bai™ '• '^^^"^ 

Contempt — Ward of Court — Marriage without Leave of 
Court^SeUkfnent, 

Under a decree in the aboye-named suit, Louisa 
Ritchie, a ward of Court, became entitled to a sum of 
1,249/. 28, Sd, Consols, contingently upon her attaining 
the age of twenty-one years. Her father, Colin Ritchie^ 
had also been appointed her guardian by an order of the 
Court. 

In 1867 Louisa Ritchie, being about nineteen years of 
age, waa married to Joseph Mana Hubert MiiUer, a 
Bel^an citizen, without any settlement and without 
havmg asked leaye of the Court, but with the full 
approbation and consent of her parents. The match 
was stated to be in eyery way suitable, and the hus- 
band was at the time in a good commercial busineas at 
Brussels, beinff also sole ficensee for the sale of nitro- 
glycerine in Selgium. A yiolent exploai<m of nitro- 
glycerine resulted in such great loss to him, that he 
discontinued business in Bruasels and commenced busi- 
ness as a merchant in London. For this purpose he 
required some (umital, and both his wife, who is now 
twenty-one, and her parents considered it to the wife's 
interest that 600/. Consols., about half of the fund in 
Court, should be tians&rred to him. 

The husband offered, if this were done, to settle on 
hia wife and children a policy of insurance for 80QL on 
his own life, and to aecure payment of the yearly pre- 
mium by his covenant and by an assicnment of his 
interest (estimated to be worth nearly 4WL) in oeitun 
property m Cologne. 

A petition praying for a transfer of 600/. Consols to 
the husband, and for a settlement of the remainder, was 
now presented by the husband and wife and the wife*a 
parents. 

It was stated that the husband, being a foreigner^ 
was ignorant that in manying a ward wxthout lea^e lie 
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was committing contempt of Court, and Mr. Ritchie 
excused his own contempt on a similar ground; stating 
that he had formerly been articled to a lawyer in Scot- 
land; where the practice was different ; and that he sup- 
posed that, as the father, he could give consent without 
coming to the Court. 

Mr. Jewel and Mr, W, Barber , for the petitioners, 
referred to MaHin v. Foder, 7 De G. M. & G. 98. 

The Mastsb of the Eolls made the order upon the 
terras offexed, and intimated that, in settling the re- 
maining half, he should allow the husband to take a life 
interest if he surnyed his wife. 



^ t POYBEE V, HaEBISON. 

Mortgage to Secure Creditore^Fosseseian of Debtor — 
Preference — Bona Fidee — Sequestrajtion, 

On June 8, 1868, an order was made in these causes 
that T. L. Harrison should on or before November "2 pay 
into Court a sum of 1,327/. 7<. Sdl, due from him in 
respect of certain funds of which he was trustee. 

The order was served on him on October 1, and a few 
days afterwards he called a meeting of five of his prin- 
cipal creditors, which was held on October 24 ; and on 
Oct(4>er 29 he executed a deed whereby he assigned to 
Spencer and J. N. Harrison^ as trustees for those cre- 
ditors, all his real and personal estate by way of mort- 
j;age for securing the payment of their debts as specified 
in the schedule to the amount of 1,230/. and interest. 
The deed contained a proviso for redemption on pay- 
ment by T. L. Hanison of the debts within six months, 
and a covenant by his creditors not to sue till default, 
with a proviso that the trustees should permit him to 
remain m possession of his property for six months, but 
not BO as to let in or permit any execution, extent, 
sequestration, or other ]^rocess against the property, 
or against T. L. Harrison m respect thereof; and in case 
any such should be enforced, or attempted to be en- 
forced, his possession should cease and determine. The 
deed empowered the trustees to sell the personalty in 
de£anlt of jiayment within six months, and sell the 
realty after six months notice ) but they were not com- 
pellable to sell, except upon demand in writing of a 
majority in number and value of the creditors. The 
trusts of the sale moneys were, after payment of ex- 
penses^ to pay the creditonf named in the schedule, and 
to pay the sujrplus, if any, to T. L. Harrison. 

This deed was registered as a bill of sale on Novem- 
ber 17, 1868. 

On December 18, default having been made in pay- 
ment of Ae moneys by the order of June 8 directed to 
be paid, a vrrit of sequestration was issued, under which 
the sequestrator seized certain property or T. L. Harri- 
son, but were met by the claim of the trustees under the 
mortgage deed, who moved for the withdrawal of the 
sequestration. The Court ordered an inquiry as to the 
interest of the trustees in the property, and the chief 
clerk having certified that they had none on the ground 
that the deed was executed for the purposes of defeating 
the sequestration, the trustees now moved to vary his 
certificate. 

Mr, Dickinson and Mr, Solomon in support of the 
motion. 

Mr, Mackeeon and -Mr. W, W, Cooper for the plaintifi 
in the first suit. 

Mr. Greene and Mr. Catee for the plaintiff in the 
second suit 



Stitast, V.C. — The question is whether the transac- 
tion is bond fide or a contrivance for the benefit of the 
debtor. The case is not within the operation of the 
bankruptcy laws, nor is it a good objection that a pre- 
ference is given by the deed to the five creditors. A 
sale of property for good consideration is not void at 
common law, or by the statute 13 Eliz. c. 5, though 
made to defeat an expected execution (TTood v. 
Dixicj 7 Q.B. 892). The only doubtful circumstance 
is the continuance in possession of the debtor, but it 
being no objection to the deed that it is a mort^e, 
and redeemable for the benefit of other creditors, it is 
consistent that the mortgagor should continue in posses- 
sion till default, and that his possession should only be 
defeasible more efiectually to secure the creditors' pre- 
ference. There being no fp>und for imputing malafidee, 
the certificate must be varied by finding that the trus- 
tees under the deed had an interest in the estate^ against 
which the sequestrators cannot hold it. 



9ruABT, V.C. 1 Watbklow v. Shabp. 
July 7, 8^ 13. J Gabdbeb v. Shabp. 

The London, Chatham, and Dover RaUway Conwam/'^ 

, ' The BolUng Stock Deed; January 19, 1867— ibZ&rs 

of Debentures Payable after the Date of the Deed-^ 

Clause 6 of the Deed, Construction of —Date of Order 

on Further Consideration, 

The further consideration of these causes was taken on 
the 7ih and 8th instant, when the two following ques- 
tions were argued : — 

1. Whether those creditors of the London, Chatham, 
and Dover Eailway Company who were debenture 
holders, but whose debentures were not payable till after 
January 19, 1867, were entitled to come in under the 
trusts of the deed executed by the company on that dny 
for the benefit of its creditors P 

2. Whether under clause 6 of that deed those secured 
creditors who were at liberty to come in under it were 
bound [as if in bankruptcy] to deduct the value of their 
securities from their claims, and to prove for the balance 
only 5 or whether they might [as in equity] prove for the 
full amount of their debts? 

Sir Itoundell Pcdmer, Mr, Ghreene, Mr, Dickinson, Mr, 
Bristowe, Mr, Fry, Mr, Speed, Mr, Marttneau, Mr, 
Waller, Mr, J, N, Higgins, Mr, Langworihy, Mr, Bag- 
shatae, Mr, Hemming, Mr, Kekewioh, Mr, Westlake, 
Mr, Stock, and Mr, Cookson were for the several parties. 

Stuabt, V.C.*, havmg reserved hh judgment, now 
delivered it, and held : — 1. That the holders of deben- 
tures, the money secured by which was not payable or 
recoTerable till after the date of the deed, were not en- 
titled to payment, under the trusts of the deed, of any- 
thing except interest due to them at that date. 2. That 
the true construction of clause G of the deed was 
that the practice of this Court, as to creditors holding 
securities, was to be followed; and, therefore,^ those 
debenture holders who were entitled to payment under 
the deed were not bound to deduct the value of their 
securities. The costs of all parties, except those of Mr. 
Fry's clients — viz., the General Credit Company — and 
those of a Mr. Gammon, prior to his comiaof in under 
the deed, were allowed out of the funds in Court On 
the authority of Boueicault v. Delqfield (33 Law J. Kep. 
(k.8.) Chanc. 38), the order now made was dated as of 
the 8th instant, on which day the aigoments on the 
above-stated questiona were concluded. 
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Courts 0f Gammon IfaJb, 



<^"7jy^-} Simpson r. Yeenb. 

' Bribery ' — Municipal and Parliamentary Election — 
17 ij- 18 Vict c. 102, 8. 2—22 Vict. c. 35, «. 12. 

By 22 Vict. p. 36, s. 11, any person guilty of bribery 
at a municipal election is made liable to a penalty, and 
by section 12 bribery is to include anything' done before, 
at) or after, or with respect to any municipal election, 
which, if done before, at, or after, or witn respect to 
any parliamentary election, would render the person 
dom^ the same liable to any pains, penalties, &c., on 
conviction for bribery under any Act for the time being 
in force with respect to parliamentary elections. 

By 17 & 18 Vict. c. 102, s. 2, * Every person who 
shall, directly or indirectly, by himself or by any other 
person on his behalf, give, lend, or a^e to give or 
lend, or shall offer, promise, or promise to procure, 
or to endeavour to procure, any money or valu- 
able consideration to or for any voter, or to or for any 
persou on behalf of any voter, or to or for any other 
person, in order to induce any voter to vote or to refrain 
from voting, or shall corruptly do any such act as afore- 
said, on account of such voter having voted or refrained 
from voting at any election,' is declared to be guilty of 
bribery. 

The question in the case was whether the defendant 
had been ffuilty of bribery at a municipal election, by 
offering a bribe to one of the voters before the election. 
It appeared that the defendant, at an interview with the 
voter s wife, had told her that her husband would be re- 
munerated for what loss of time might occur to him, 
and afterwards told the voter that he would be remune- 
rated for loss of time, but did not offer him any money. 

Gray (JR. Collins with him) for the plaintiff in the 
action for the penalty. 

Manisly (Bosanquet with him) for the defendant 

The CouBT (CocKBUBW, C. J.; Meixok, J., Lush, J., 
and Hates, J.), after teking time to consult the election 
judges, now held that the defendant had been guilty of 
bribery within the meaning of the statute. The words 
'remuneration for loss of time' would suggest to the 
voter that he would receive a valuable consideration by 
voting in a particular way, and it was the object of the 
stetute to prevent any such inducement from being held 
out to him. 

Judgment /or the plaintiff'. 



fixtures, and were removable without appreciable damage 
to the freehold. 

Denman (with him Simpson) for the appellant. 

H. MaUhews (with him ChanneU) for the respondent. 

The COUKT (WiLLES, J., BlACKBUBIT, J., ESATTKO, J., 

Mellor, J., Montague Smith, J., Lush, J., Havss, J., 
and Brett, J.) affirmed the decision of the Court below, 
on the ground that the principle upon which trade fix- 
tures are removable as Mtween landlord and tenant did 
not apply to the case of mortgagor and mortgagee, and 
the general rule, qwcquid plantatur solo, solo ceait, must 
therefore govern the cape. 



Exchequer ChamberA 
(Appeal from Exeh.) V CuxiE v. Wood. 
July 5. J 

Fixtures — Mortgagor and Mortgagee, 

This was an appeal from a decision of the Court of 
Exchequer, by which it was held that certain articles 
affixed to land passed to the mortgagee of ^e land, 
thouf^h not expressly named in the mortgage, and though 
the jury at tne.tnal had found that they were trade 



-^^^^-Jdavis V, Haycock. 

Shares — Sale of-^Contract to Indemnify against Calls — 
Liability of Ultimate Nominee— Privity of Contract — 
Bides of the Stock Exchange. 

The declaration stated that it was a^freed between the 
plaintiff and defendant that, in consideration that the 
plaintiff would sell to the defendant certain shares, and 
would execute and deliver to the defendant a transfer 
of the said shares, the defendant would buv and accept 
and pay for the same, and would execute the transfer uf 
the said shares, and indemnify the plaintiff from all 
subsequent liabilities in respect of the said shares, or 
any calls which might thereafter be made in respect 
thereof. Breach, that the defendant did not execute 
the transfer, nor Indenmify the plaintiff from calls. 

Defendant pleaded uUer alia a traverse of the agree- 
ment alleged m the declaration. 

At the trial a verdict was entered for the plaintiff, 
subject to a special case. The facte as stated in the 
case appeared to be as follows : — The transactions out 
of whicn the action arose related to shares in Overend, 
Gumey & Co., and took place on the Stock Exchange, 
subject to its regulations and customs. The defendant 
was not the original purchaser of the plaintiff's shares, 
but the nominee, whose name was, in accordance wiUi Uie 
custom of the Stock Exchange, tendered to the plaintiff, 
upon the settlement of the account, as that of the ultimate 
purchaser. The plaintiff made no objection to defendant's 
name, and executed a transfer of the shares to him, 
which, together with the share certificates, were deli- 
vered to the defendant. The defendant retained them, but 
did not execute the transfer. Calls were subsequently 
made, against which the plaintiff now claimed to be 
indemnified by the defendant 

M. James (with him Mellish), for the plaintiff, con- 
tended there was a privity of contract created by the 
custom of the Stock Exchange between the seller and 
ultimate nominee. 

Sir O. Honyman, for the defendant, contended that 
though the acceptance of the ' name ' might dischar^ the 
original purchaser, it did not follow that any privity of 
contract was created between the seller and the 
nominee -, there was no contract between them at all, 
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still lefls such a contract as that alleged in the declara- 
tion. The price at which the seller agreed to sell was 
different from that at which the nominee agreed to pur- 
chase ; the party to whom the seller agreed to sell was 
not the nominee, but the original purchaser. All the 
elements which at law were necessary to constitute a 
contract were wanting. 

The Court, after taking time to consider, now de- 
liyered their judgment 

Kelly, C.B., and Pigott, B., were of opinion that 
the plaintiff was entitled to recover upon the pleading 
as they stood, on the ground that upon the authorities it 
must he taken that, hy the custom of the Stock Ex- 
change, a contract was created between the seller and 



the nominee upon the acceptance hy the former of the 
latter's name as that of the ultimate purchaser of the 
shares. 

Ckasvell, B., and Cleasbt, B., were of the contrary 
opinion. They held that the contract alleged in the 
declaration was not proved by the facts. The sale was 
not between the selkr and nominee, but the seller and 
the original nurchaser. A concurrence of intention was 
necessary at law to constitute a contract. Here there 
was no such concurrence as to any term of the contract 
between the seller and nominee. They, therefore^ were 
of opinion that the plaintiff could not sue at law as upon 
a contract between nimself and the defendant, whatever 
his right might be in equity. 



"^xahntt uxiH Patrimonial €mBtB. 



n-obate. 
Jane 



ite. I 

15. i 



Wright v. Roobrs akd Goodison. 



WUl—Execidton — Signature of Witnesses in Presence of 
Deceased—Adverse Evidence of Surviving Attesting 
WHiusB^Probate. 

The testator, Mr. Thomas Pearoe, late of Albion 
Orove West, Bamsbury, in the county of Middlesex, 
died on April 4, 1868, and on April 23, 1868, probate of 
hia last wUl, dated April 2, 1868, was granted to the 
defendants, the executors named therein. Subsequently 
a citation^ on the application of the plaintiff was served 
upon them to brin^ m the probate^ which they did, and 
propounded the will. The plaintiff thereupon pleaded 
that the will was not executed in accordance with the 
statute 1 Vict. c. 26. The will was signed by the tes- 
tator, and had a complete attestation clause, with the 
names of two witnesses subscribed, namely Mr. Bell, 
the solicitor by whom it was prepared, and Sf r. Haynes, 
hia derk. An affidavit as to certain alterations and as 
to due execution was made by Mr. BeU before the pro- 
bate issued, and this affidavit, which was a printed form, 
was filled up in the handwriting of Mr. Haynes. 

Mr. Bell died on March 17, 1869. A few days after- 
wards Mr. Haynes was requested by his then employer 
to put down in writing all the circumstances attendmg 
the execution of the will. He did so, but the statement 
contained no reference to anv defect in the execution 
until his attention was particularly called to it, when he 
added that he and Mr. Bell did not sign the will in the 
presence of the testator, but in Mr. Bell's office on their 
return ftom Bamsbury. He said that he accompanied 
Mr. Bell to the residence of the testator, who was to 
execute a deed of revocation of a marriage settlement as 
well as the will ; that when the testator signed the will 



he fell back insensible in the bed ; that they had to wait 
for some time before he could sign the deed of revoca- 
tion ; that when he did sign it thev at once left the 
house, Mr. Bell being anxious to get back to his office, 
and that on returning to the office they attested both the 
deed of revocation and the vrill. The vdtness adhered 
to this statement on his examination at the hearing of 
the cause on June 15. No other witness was produced 
to disprove or corroborate his statement, but it was 
shown to be inaccurate as to some unimportant matters 
which preceded the execution. 

Kenealg {Dr. Swdbey with him) for the plaintiff. ^^ 

Dr. J^inks (Dr. Tristram with him) for the de« 
fendants. 

Balkmtine, Serjeant (Indenoiok with him) for an in- 
tervener. 

Lord Penzancb. — So far as presumption i s concerned 
prima facie there could not be a stronger case upon 
which the Court wouldproperly presume that the will 
was duly executed. Tne presumption is, of course, 
capable of being rebutted ; but where two persons, one 
of them a professional man of large expenence, have 
signed an attestation clause duly worded, the Court 
ou^ht to have the strongest evidence to induce it to 
beheve that the statement in the clause is not true. 
In this case the Court has the evidence of only one 
witness to the fact that they did not sign in the presence 
of the deceased ; but when I find that he stood by and 
assented to an affidavit made by his fellow witness to 
the effect that the will was duly executed, and also 
remained so long without disclosing the alleged defect 
in the attestation, I cannot rely upon his recollection of 
what took place. Under all the circumstances, I am 
not satisfied with the evidence, and I shall therefore 
hold that the will was well executed. 
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ADMIRALTY. 

Collision. — Two steam vessels, the L. J. R. and the Q., 
came into eolIisioD, and those on boaid the Q. rendered no 
assistance to the L. J. R., which greatly needed it. The Q. 
was in charge of a pilots compolsorily taken. Semble, that 
the omission to render assistance after the collision was the 
fault of the master, as the * person in chaige ' for this pur- 
pose ; but that the owners of the Q. would nevertheless not 
be liable for the collision itself if it had been caused solely 
by the pilot.— 7%« Queen, 38 Law J. Rep. Adm. 39. 

Costs. — ^In a case of damage the only defence was, that 
the collision was caused by the fault of a pilot whom de- 
fendants were compelled to take. Defendants having proved 
their case — held that plaintiff must be condemned in costs. — 
The Royal Charter, 38 Law J. Rep. Adm. 36. 

Damage. — A vessel with an anchor down, but not held by 
or under the control of it, is under way so as to render it 
obligatory to exhibit her coloured lights.— T^ Esk ; The 
Gitana, 38 Law J. Rep. Adm. 33. 

MoBTOAOE. — Mortgagee of four sixty-fourth shares of a 
vessel condemned in the costs, but not damages, occasioned 
by a wrongful arrest of the vessel. — The Egeraieia, 38 Law 
J. Rep. Adm. 40. 

PBACTiCB.-»In a cause of damage defendants, by their 

5 leadings, made no charge against the plaintiffs, but only 
enied generally the averments in the petition, and pleaded 
inevitable accident. Held, that defendants ought to begin.— 
The Thomas Lea, 38 Law J. Rep. Adm. 37. 

Salvage. — A vessel which had been saved was valued by 
a receiver of wreck at less than 1,000/. The salvors obtained 
an order for a commission of appraisement, but did not exe- 
cute it, and after three weeks gave notice that they proceeded 
no further in the suit. Held, that they might, within four 
days of obtaining the order, have ascertained the value, and 
that therefore they must be condemned in damages for de- 
tention of the vessel during the rest of the three weeks. — 
The Margaret and Jane, 38 Law J. Rep. Adm. 38. 



PROBATE AND MATRIMONIAL. 

Costs. — A suit for a decree of nullity promoted by the 
wife on the ground of impotency was dismissed. Subse- 
quently she filed a petition for dissolution of marriage on the 
ground of adultery, coupled with cruelty and desertion, and 
obtained a decree nisi. The Court held that the respondent 
ought not to be condemned in the costs of both suits; and 
in allowing the petitioner the full costs of the suit in which 
she was successful, ordered that the respondent should have 
credit for the sum paid by him on sccount of her costs in the 
suit for nullity. — Ditchjield v. Litchfield, 38 Law J. Rep. 
P. & M. 61. 

Dissolution of Marmaoh. — The husband obtained a 
decree nisi for dissolution of the roarringe, and a fortnight 



afterwaxds re-married. The Coovt being satisfied that io 
contracting the second marriage he honestly believed that th 
first had been dissolved by the decree nisi^ and that he bad 
no intention of committing adultery, exercised the discretion 
vested in it under section 31 of the Divorce Act, and made the 
decree absolute.— A^oA?c v. Noble, 38 Law J. Rep. P. & M. 62. 

Judicial Separation. — Husband and wife agreed to live 
separate and spart. The agreement waa silent as to the 
future life of the husband, but it was alleged that when it 
was entered into the wife was aware that he was living with 
another woman, and that the understanding was that the in- 
timacy was to be continued. The Court investigated the cir- 
cumstances under which the agreement was made, and being 
satisfied that the wife had not connived at the husband's 
adultery, decreed judicial separation on her petition. — Ross v. 
Ross, 38 Law J. Rep. P. & M. 49. 

To constitute connivance on the part of the wife it is not 
necessary that there should be a willing consent to the adul- 
tery of the husband. She may be unwilling to consent to 
his living with another woman ; but if under pressure of 
circumstances, short of force in the nature of auress, she 
should withdraw her scruples that would amount to con- 
nivance. 

Will. — A. made his. will on a printed form. After he 
had written his name in the attestation clause, be asked the 
witnesses to subscribe and attest the will, whieh tbaj did in 
his presence. He then wrote his n«»e anderaetth their 
sip;natures, and remarked that they wexe witoeasaB to his 
will. The Court being satisfied on the svidence that he in- 
tended, by signing his name in the attestation clause, to 
execute the will, ordered probate to issue without the sig- 
nature of the deceased written under the names of the wit- 
nesses, — In the goods of Casmore, 38 Law J. Rep. P. & M. 64. 

Will."— The Court of Probate has no power to appoint a 
receiver unless the validity of the will by which the real 
estate i» affected is in dispute. It therefore refused to appoint 
a receiver when the only question was as to the person who 
was appointed executor in the will. — Grant v. Grant, 38 
Law J. Rop. P. & M. 66. 



ECCLESIASTICAL. 

Faculty. — The rector of a parish church applied for a 
faculty to make certain alterations, at his own expense, in 
the furniture and fittings of the chureh, whieh were not in a 
dilapidated state. The ehurehwardens, acting on behalf of 
the parishioners, opposed the grant of the faculty. The 
applicant having failed to show either that tbe existing ar- 
rangements in the fittings of the church were so inconvenient 
and uncomfortable as to deter the parishioners from attending 
divine service, or that the proposed alterations were so 
clearly for the increased comfort and advantage of the pa- 
rishioners as to induce the Court to overrule their opposition, 
the faculty was refused. — Evans v. Slack, 3B Law J. Rep. 
Eccles. 38. 
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JPtivy CouneiL 1 D&o](eis & Co. (Appzllants), Sxuart 

July 15. J AKD ANOia£B (RXSPOIVDENIS). 

AdmiraUy — Bottomry Bond^Freight — Cargo — 
LialnUty of. 

This wafl an appeal from a judgment of the High 
Court of Admiralty of England pronounced in a cause 
of bottomry instituted by the respondents, the holders 
of a bottomry bond upon the vessel Karnak^ her freight, 
and the cargo, against the Earnak, her said freight and 
cargo. Of this cargo the appellants were the owners. 

T he Kamak, a vessel of 267 tons register, wajs in the 
year 186(5 at Galveston, in the United States of 
America, where, on November 21, she was chartered 
to the appellants, there to load a cargo of cotton, and 
to carry the same to Liverpool fur freight, and the 
vessel was to be consigned to the order of t^e appellants, 
Messrs. Droege & Co., of Manchester. 

In pursuance of the said charter-party, the Kamak 

TOL, IT. 



took on board 720 bales of cotton, the cargo proceeded 
against, for which the master signed bUls of lading, and 
on December 24, 18C6, the vessel, with the cargo on 
board, sailed for Livei-pool. 

On January 17, 1867, the Kamak, having in the prose- 
cution of her voyage met with bad weather and suHered 
couidderable damage, put into the port of St. George, 
in the Island of Bermuda, in distress, and the master 
proceeded, shortly after his arrival, to have his vessel 
repaired. 

In order to obtain a sum of 2,600/. 6«. \d, for the pay- 
ment of the repairs as well as of other charges and ex- 
penses incurred by him at the port of St. George, the 
master executed a bottomry bond, by which he hypo- 
thecated the vessel, her cargo and freight, to secure the 
repayment of d,228i^ 7«. ;^dL, being the said sum o 
2,690/. 6«. Id and marine interest, and the Kamak sub- 
sequently proceeded on and com^ted her voyage t 
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Liverpool. The bottonuy .bond, of which the respond- 
ents became the holders^ was never paid. . 

The. respondents instituted a suit against the Eamak, 
her cargo and freight, and the owners of the vessel 
having allowed judgment to go by default, the Karnak 
was sold by order of the Court of Admiralty. The 
proceeds of such sale were paid into Court, and the 
Court pronounced for the force and validity of the 
bottomry bond, so far as regarded the Eamak and her 
freight. The nett proceeds of the sale of the Eamak 
available for payment of the said bond amounted to 
512/. 11*. 9rf. 

The whole of the freight originally payable under 
the aforesaid charter-party in respect of the cargo pro- 
ceeded ayfainst in this cause, amounted to a sum of 
1,824/L 16*. The appellants, however, did not pay the 
T^hole of that sum into Oourt, but only the sum of 
C2S/. 16«. 3(f., contending that they had satisfied the 
residue by advances on account of freight made by the 
oharterers at Oalveston, together with costs of insurance 
and interest and commission. 

irhe cause eame on for hearing in the Court below, 
and the appellants contended that the bottomry bona 
was invalid as against the cargo ; that they were entitled 
to insist on the part payment of freight 

The learned judge of the Court below pronounced for 
the validity of the bottomry bond, so far as it affected 
the cargo, and directed the appellants to pay into Court 
the sum which they had retamed out of the freight. 

From this judgment this appeal was brought 
'Sir O, Hony97ian and Mr, Cohen for the appellants. 

Sir J. Karslake and Mr, Clarkson for the respondenta 

Sir W. Erle. — Their LoBDSHtPS aie of opinion that 
the judgment of the Court below ought to be affirmed. 



for conveyance to Hull, his wife and her father, and 
that tiiey were on board at the time of the collision, but 
that they did not pay any fare. 

The learned judge of the Court below, nnder th^ 
drcumstances, held that the Lion was not canning 
passengers so as to render pilotage compulsory on her, 
and made a decree condemning the appellants in the 
damages, with costs. 

From this decision this appeal was brought 

Mr. Miiward and Mr, Clarkwn for the appellants. 

Dr, Veane and Mr, Butt for the respondents. 
■ Lord KoxiClT delivered the judgment of their Lobb- 
Ubips :— Their Lobdships are of opinion that the wife 
and father of the master were not passengers within the 
meaning of the Merchant Shipping Act, 1854, and that 
the owners of the Lion were liable for the damage 
arising from the eoUialon. ' .; _ . -.- , 



Privy Council. 
July 15, 
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Thk OwirxBs OF THV Lioir (Appbl- 
LANTs) V, The Owners op the 
YoRKTOWN (Respondents). The 
Lion. 



Lord BoKiLLT, Sib William £ble^ Sir 
J. CoLViLB, and Sir J. Napier. 

Admiralty — Collision — ComptiUory Pilotage — Passenger 
Ship^Merchant Shipping Act, 1854, ss. 361, 379. 

This was an appeal from a decree of the Judge of the 
High Court of Admiralty of England, in a cause of 
damage promoted by the owners of the ship Yorktown, 
tlie respondents, against the steamship Lion, of which 
the appellants were owners, for the recovery of damages 
ill respect of loss occasioned by a collision het ween the 
Lion and the Yorktowo. 

The collision occurred on December 8, 1867, in Black- 
wall Reach, of the river Thames. 

The Lion was in ballast, and was proceeding from 
I^ondon to Hull. She was in charge ol Richard West, 
a pilot for. the district within which the collision oc- 
curred. It was admitted that the collision was wholly 
occasioned by the default of the said Richard West; 
and the question was whether the appellants were ex- 
cused from liability for the consequences of the col- 
lision, on the ground that they were compelled by law 
to have a pilot on board. 

This depended npon whether the Lion was or was not 
oarrying passengers or a passenger, pilotage being com- 
pulsory in the former case, but not m the latter. 

It appeared by the evidence that the master of the 
lion had, before starting firom London, taken on board. 



Privy Council,! 
July 17. ; 

Present: Sir W. 



RXOINA V, MUKPHT. 

Erlb, Sir J. CoLviLS, and Sir R. 
Phillimohe. 

New South Wales^Fslony-^ Venire de Novo. 

This was an appeal #om a judgment of the Saptemr 
Court of New South Wales. 

An information was filed in the Supreme Court Kt 
Sydney, by the Attorney- General of the colony, duu|(- 
ing that the respondent did kill and mnrder one Samuel 
Hassen. To this information the respondent pleaded 
not guilty, and issue was joined thereon. 

The respondent was on August 19, 20, and 21, 1867, 
tried upon the said information before one of the judges 
of the Supreme Court and a jury. 

After hearing the evidence for the Crown «Dd thi^ 
prisoner, and having been addressed by the counsel for the 
Crown and the prisoner i^espectively, and being charged 
by the iudge, tne jury retired from the Court to con- 
sider their verdict The jury returned into Court, 
and stated that they had not agreed, and were not 
likely to agree, and' having been then kept, without 
separating, for the space of upwards of three days «nd 
three nights, they were discharged by the judge firom 
giving any verdict. 

'J he respondent was again tried at the next sesatcm of 
the Supreme Court, on Sept 10, 11, 12, 18, and 14, 
1867, before another of the judges of the said Court and 
another jury, and on Sept 14 the jury foimd that the 
respondent 'was guilty, and the respondent was sentenced 
to death. 

After the adjournment of the Court on Sept. 10, 11, 
12, and 13, the jurors were lodged at a hotel m Sydney, 
under the charge of the sheriii's officer. During the 
times when they were at such hotel, and before giving 
their verdict, the said jurors were allowed the use of the 
newspapers of the day, containing reports of the trial so 
far as it had gone. 

On September 10. 1807, a rule was granted by tlie 
Supreme Court, calling upon the appellant to show 
cause why a venire de novo should not issue for the trial 
of the respondent, on the ground that the jurors, after 
they had been empanelled to try the case, and before 
they delivered their verdict, were allowea the use of 
newspapers containing reports of the case. 
On September 24, 1867, this rule was made absolute. 
Her MajestyV Attorney-General for the colony pre- 
sented a petition for special leave to appeal against this 
judgmenL 
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Sir iS. Palmer and Mr, Coltm fai the appellant. 
" The SoUdUnr-Generdl (Sir J. D. Colendge) and Mr. 
ArchUMld for tbe Teapondent 

Sir W. Erle delivered the judgment of their Lord- 



ships :— Their Lobdships are of opinion that the writ of 
v^ire de novo was not applicable in this case. The 
appeal will therefore be allowed and the order of the 
Supreme Court reversed. 



€mxts td (fxrwilg. 



GiJTABD, L. J. 1 In re Richabds, BxjmtU Aszbubx^ and 
July 2. J ExpartB Llotits Bakkhto Co. 

Bakkm^pUiy^Mor tgag e Ortkr and DitponJtion^ 
Fixtures — EoUere in MiUs, 

The question on this appeal from a decision of Mr. 
B^^iatnur Tudor, acting as commissiouer in the Birmiug- 
ham Court of BEUnkruptcy, was whether certain rollers, 
Wfitghiog Qif^hip9iky and ittraighteDuig plates, which were 
movable parts of an iron manufacturer's machinery, so 
JMrioral^d.pa^i^f the machinefy as to be subject to an 
e^qitftble-mpr^iaffe of the lease of ih» mill^ or were, as 
mere iBovable ehattek, in the order and disposition of 
the.beokrop^ l^t the date of his bankruptcy. 

There appeared to be several duplicate lollexs which 
had. been fitted to the machinery and used with it The 
stfai^hteQing plates were, as their oameimports^ massive 
fiat iron plates sunk into the floor, and the weighing 
m^hinee were simply placed in holea fitted to receive 
the». 

.. The CouBX below having decided that all the dupli- 
cate roUera formed parts of the machine^ and were 
subject to the mortgage, but neither the weighing 
n^K^hioea nor straightening plates, both sides appealed. 

Mr. Je9$el, Mr. ZiUU, and Mr. G. Smith for the 
vseigoee Astbuiy. 

Mr. Fry and Mr. Finlay Knight for the mortgagees, 
lioyd's Banking Company. 

liia LoKDa&iP held that all rollers that had been fitted 
to the machine formed part of it. Also that the straight- 
ening plates formed part of the floor ; these, therefore, 
must be considered as included in the mortgage of the 
building. The weighing machines, on the other hand, 
were only movable chattels and not fixtures, and so 
passed to the assignees. 

^"^jui^ie^"^' } ^^^^ ^' ^^^*'- 

Tntgt and Trustee — FoUovcing Trust Moneys — Banking 
Accmmt. 

The question in this appeal was whether the plain tiflf 
could claim specificallr a balance of 2,847/. 17s, 6d. at 
the bankers' of one Hiiles at the date of his death. The 
plaintiff was a client of Hales (a solicitor), and had en- 
trusted to him the sum of 5,000/. to invest, which sum 
was paid into Messrs. Drummond's bank the same day. 
There was then a balance of 4,068/. besides the f ,000/. 
During the period between this transaction and hie 
death. Hales paid into his bank about 12,000/. and drew 
out about 18,O0OA, leaving the balance now in question. 
No investment was ever made. V.C. James had panted 
an injunction restraining the defendant, the administM- 



im, from paztisg with the balance, and from this he now 
appealed. 

Mr. Kay aand Mr* Boberis for the appellant. 

Mr. WiUooek and Mr. C. Brawns for the respondenti 
the pkintiff. 

Hia LOBMHIP thought that the oase was governed by 
PmmeU y. D^tU (4 De G. M. & G. 372), and dissolved 
the injunctioii. 

GiFTABD, L. J. 1 AiToif u Habbisok. 
July 16. j PoTSBB V. Habbison. 

Mortgage to Secure Creditors — Possession of DAior — . 
Preference. 

This was an appeal from the order of V.C. SxuaKt, 
n0tBdiifli^,p. 201. 

Mr. Macieson and Mr. W. W. Cooper iot the appel- 
lant. 

Mr. Dickinson and Mr. Sohinon^ for the respondents, 
were not cf lied upon. 

Hia LoBDSHXP oismisaed the appeal, with costs. 



FOB- 



LoBD RoMiLLT, M.R. VJ» ve Babnbd's Bank. 
July 13. J wood's Cask. 

Company — Winding-up — Secured Debt — Proof— Claim — 
I)ate of Claim, 

This was a claim by Messrs. Forwood Tformerly 
Messrs. Leach, Harrison & Forwood) to be allowed to 
prove against the estate of Bamed's Bank, now in liqui- 
dation, for two sums of 9,000/. and 6,000/. The claim 
was founded on two letters of guarantee, dated respec- 
tively March 27 and April 4, 1866, by which the bank, 
in consideration that Messrs. Leach, Harrison Sc Co. 
would accept drafts of Messrs. Maclean & Co. against 
certain ships, agreed to provide funds to meet such 
drafts at least seven days before maturity. 

Bamed's Bank stopped payment on April 18, and was 
ordered to be w6und up on April 27, 1866. 

Messrs. Leach, Harrison & Co. accepted the bills re- 
ferred to in the guarantees, and (in the case of each 
guarantee) the day before the bills referred to in it 
arrived at maturity the clerk of a Mr. Lowndes, a 
notary public employed by Messrs. Leach, Harrison A 
Co., presented the letter of guarantee to a clerk in the 
office of the liquidator of the bank, demanding payment. 
In September 1866 Messrs. Leach & Co. sold the ships 
against which the bills were drawn, tbns realising a 
great part of their debt. They afterwards sent in a 
more formal claim, and now asked to be allowed to prove 
for the whole amount of the 15,000/. 

The LoBSS Jvstiobb having decided in KeUock's ease^ 
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L. B. 8 ChaDO. 769, that a secured creditor is entitled 
to proTe for the amount due at the time when his claim 
is sent in, in accordance with rule 20 of the general 
order made in pursuance of the Companies' Act, 18G2, 
without regard to securities which have heen realised by 
him between the sending in of his claim and the adjudica- 
tbn thereon ; the question in the present case was whe- 
ther the application by the notary was a due sending in 
of a claim, m which case the anplicants would be en- 
titled to prove for the whole olebt; or whether their 
claim was only made after the sale of the shipS; in which 
case they would only be entitled to prove for the 
balance. 
' Mr, Jtud and Mr, JETemmmg for the applicants. 

Sir Jt. BaggaUay and Mr, Kekewich for the official 
liquidator, contra. 

The Mastbb of this Rolls held, that the piresentation 
of the letters of guarantee was no claim, those instru- 
ments being only documents from which the existence 
of a possible claim might perhaps be reasonably inferred, 
but not amounting to claims in writing oontaming par- 
ticulars of the demand and the name and address of the 
creditor as required by rule 20 of the general order. The 
applicants would therefore be admittMl to proTO for the 
balance of their debt only. 



V, LlKDOBEN. 



On the bearing of this case on June 28 (reported 
oR^, p. 188), the charities mentioned in the :will of the 
testatrix were not represented. They subsequently 
obtMned leave to appear and to have the ease re- 
argued. 

mr, 8outhgat0 and Mr, Bunting, for the charities, now 
contended that the adjective 'religious' qualified the 
word 'purposes' as well as the word ^institution.' 
There was, therefore, a good charitable bequest. 

Mr, BMcburgh and Mr, Fhear, for the next of kin^ 
contra. 

The Masteb of thb Rolls said that he thought 
the view he had taken on the previous hearing was 
wrong. It would be an arbitrary construction to hold 
that die word ' religious ' applied to the word * institu- 
tion * only and not to the word ' purposes/ especially as 
this would produce an intestacy. There would be a de- 
claration that there was a good charitable bequest of 
the residuaiy personalty. 

LoitB RoifiLLT, M.R. \ In re The Blakelet Obbitakcb 
July 14, 16. J Co. Cbeteb*6 Case. 

Companiea Act, 1862, <. SS—Forfetied Sharet—LiabHUy 
for PoBt BeUs, 

This was an application by the official liquidator to 
put the name of Mr. Creyke on the list of coutributories 
as a past member. 

Mr. Greyke's shares had been forfeited for nonpayment 
of a oalL The articles of association reserved the rights 
of the company against the holders of forfeited shares 
for unpaid calls. Mr. Creyke had subsequently paid 
the call for default in punctual payment of which his 
shares had been forfeited. The question was whether 
he. still remained liable to contribute to debts of the 
company contracted before he ceased to be a member. 

W 2L BaggaUay and Mr, JV. Higgina for the official 
liquidator. 

Mr. Jw$d and Mr. Speedy for Mr. Creyke, argued that 



the rights of the company, after payment of the unpaid 
call, were extinguished by the forfeiture under the arti« 
cles of association ; that the creditors had given eredit 
to the company, subject to the power of the directors to 
declare the sluures forfeited and ^us release thdr holder 
from subsequent claims. 

The Master of the Rolls said that Bridg^r atti 
MiWs case (4 Chanc. App. 266) had decided that the 
forfeiture of shares did not relieve the shareholder from 
liability to pay both the past calls and the past debts of 
the company ; and this was clearly the effect of section 
88 of the Companies Act, 1862. The name of Mr. 
Creyke must therefore be put on the Hst of past 
members. 



LoBD Rovtllt, 
July 16, 



fin 
r, M.R. J 



re The Joint-stock Di»- 
ooTTHT CoMFAjrr. Thb Wa»- 
kaht Finance Coxj^amt's 
Case. 

Winding-up — Proof againd Two Edatet — Interest. 

The Warrant Finance Company were the holders of 
bills indorsed by the Joint-stock Discount Company, 
which was now in liquidation. As such they had 
proved against the Joint-stock Discount Company fbr 
the amount of the principal and interest due on the 
bills at the commencement of the winding-up, and 
they had received dividends to the extent of 16$, 6dL in 
the pound. 

Mr, Jessel and Mr. Locock Webb now moved that 
they might be restrained from receiving Airther divi- 
dends until the other creditors had been paid their debts 
in full, on the ground that they had already received 
the remaining 4«. Qd. in the pound on the amount for 
which they had proved in dividends paid by the Con- 
tract Corporation, who were the acceptors or the bills; 
and they cited The Bwnber Iron Worke Company, Bx 
parte The Warrant Finance Company, 17 W. It. 780, to 
show that the Warrant Finance Company was not en- 
titled to interest after the date of the winding-up. 

SirB. BaggaUay and Mr. Langle^owaei^ the motJoDi 
on the ground that the rule established by the Humber 
Iron Works Company applied only to a case of- proof 
against a single insolvent estate, and that* they were 
entitled to continue receiving dividends pari panu with 
the other creditors until the whole of their claim, in- 
cluding interest up to the present time, had been satis- 
fied by dividends m>m one estate or the other. 

The Master of the Rolls held that the question 
was concluded by the decision in the case of the 
Humber Iron Works Company, and that the Warrant 
Finance Company was not entitled to receive any mors 
dividends from the Joint-Stock Discount Company 
until the other creditors had been paid in fulL 



Peabce V, Mobbis. 



Lord Romillt, M.R. 1 ^ 
July 16. J^ 

Morigago— Payment of Money Secwed-^Bight to Legal 
Estate and TUle Deeds, 

The defendant was the transferee of certain mort- 
{^ages, and as such had acquired the legal estate in fee 
m the land and possession of the title deeds. He gave 
notice of his intention to exerdse the power of sale, and 
the plaintifT, who claimed to be interested in the equity 
of redemption, thereupon tendered, and the defendant 
accepted the principal, interest, and costs secured by 
the mortgages. The interest of the plaintiff was under 
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a oontraet for the purehaae of the equity of redemption in 
a part of the property ; but he had raised difficulties as 
to. the title, which had not been remoTed, and the de- 
fendant dedined to convey to him the legal estate, and 
deliver np to him the title deeds, on the ground that he 
was bound to reconvey to the owner of the equity of 
Xfidempfion. 

- Mr. Saidhgaie (Mr, VUliera with him) appeared for 
the plaintiff. 

Mr. Jeggei and Mr, Nalder for the defendant. 
: The Mastee of the Rolls held that the mortgagee, 
by accepting the money, admitted that the person from 
vhorn he receired it was entitled to redeem him, and 
he was bound to convey the legal estate and deliver up 
the deeds to the person so entiUed. 



^^y'lo!^' I Chbisiiak v, Adamson. 

ExectUor-^Admiaaion cf As8et9 — Accotmt — O09U, 

The bill in this suit was filed by cesttd que tnuta against 
the executors of a deceased trustee, to obtain a declara- 
tion that an investment of the trust funds upon a mort- 
ffage security, which turned out insufficient, was a 
breach of trust which the assets of the trustee were liable 
to make good, and for consequential relief. By the 
decsree on the hearing, the Vicb-Chakcxllor made a de- 
coration that the estate of the deceased trustee was liable 
for the loss, and ordered the defendants to sell theproperty 
comprised in the security, directing that in case the de- 
fendants should not admit assets sufficient with the sale 
money to meet the plaintiff *s claim, an account should 
be taken of the real and personal estate of tiie deceased 
trustee. The executors did not admit assets, and the 
account when taken showed that at the date of the 
decree there were assets sufficient, with the produce of 
the prc^rty which was subsequently sold, to have paid 
the amount dae at the tim^ of the decree. The cause 
now came on upon further consideration, and the only 
question argued was whether, under these circum- 
stances, the executors were personally liable to pay the 
cpeta of taking the account, occasioned by their refusal 
to admit assets. 

Mr, Greene and Mr, W, W, Knox for the plamtiffs. 

Mr. Diekemon and Mr, J, W. ChiUy for the de- 
fendants. 

The ViCB-CflANCELLOB held that the executors hav* 
ing by their refusal occasioned the expense of the sub- 
sequent proceedings, they must personally pay the costs 
- which their conduct had obliged the plaintilb to incur. 



^^uSr^I^' } Hammoitdb V. Barbett. 

Hueband and Wife — Post-Nuptial Settlement — Provieo 
for Cesser of Husbands Life Interest — Assiffnmeni — 
Bankn^tcy — Forfeiture, 

On March 19, 1844, Samuel Barrett married Isabel, 
his wife. By an indenture of settlement dated July 4, 
1862, and made between Mr. Barrett of the first part, 
his wi^B of the second part, and the plaintiff in tbe suit 
aad Mr. Barrett of the third part, after reciting to the 
effect that Marmaduke Clark, the brother of Mrs. Bar- 
rett, was desirous of settling 4,000/. on her and her chil- 
dren, and that it had been aflreed that Mr. Barrett 
should also settle a sum of 000/. Madras stock, which he 
had acquirad in right of his wife, upon her and hi^ 
children, those trust funds were accordingly settled 



npon Mrs. Barrett for her life for her separate use, and 
alter her decease upon Mr. Barrett for his life, ' or until 
or in case he should become bankrupt or take the benefit 
of any Act for the relief of insolvent debtors, or commit 
or do any act, deed, matter, or thing whatsoever whereby 
the interest, dividends, and annual profits of the said 
trust funds should become vested in any other person/ 
when Mr. Barrett's life estate was to cease as if he were 
dead. After his decease the trust funds were to be held 
for the benefit of the children of Mr. and Mrs. Barrett 
as in the indenture mentioned. Mrs. Barrelit died in 
October 1862. In May 1866 Mr. Barrett gave his bond 
to Marmaduke Clark to secure 300/. with interest, and 
thereby also ' authorised and directed the plaintiff to 
receive and retain the interest, dividends, and annual 
income of the settlement funds, as a farther security for 
the aOO/. and interest On April 16, 1867, Mr. Barrett 
was duly declared a bankrupt, and Ebenezer Jull was 
appointed his assignee. Mr. Barrett died on May 2, 

The bill in this suit was filed to establish the trusts 
of, and to ascertain the right of parties under the post- 
nuptial settlement. 

Mr, Bahinffton appeared for the plaintiff. 

Mr, T, Hvyhes and Mr, Tanner, for the assignee in 
bankruptcy, daimed (a) the 990/. Madras stock, on the 
grounds that the settlement of it by Mr. Barrett was a 
voluntary one^ and that as the settlement reserved to Mr. 
Barrett a life interest in the property, it was obnoxious to 
the rule laid down in Higinbotham v. Holmes 19 Ves. 88. 
(6) He also asked that tiie income in the whole of the 
trust fimds between the bankruptcy and the death of 
Mr. Barrett should be paid to the assi^ee. 

Mr, F, JET. Coli, for one of the children of Mr. and 
Mrs. Barrett, said that the ^ving of the bond by Mr. 
Barrett was a forfeiture of his life interest under the 
settlement, and that from the date of the bond the 
children became entitled to the trust funds. 

Mr, J, MouUon was for Mr. Marmaduke Clark. 

Mr, Dickinson^ Mr, E, K, Karslake, and Mr, W, W. 
Karslake were for other parties. 

iStvart, V.C, held that inasmuch as Mr. M. Clar]L 
who settled the 4,000/. on his sister and her children, had 
a perfect right to make his own terms with Mr. Barrett 
on that occasion, he had virtually purchased the further 
ri^ht to settle the 990/. Madras stock on them, and 
therefore the assignee had no clfum upon it. He was 
also of opinion that the form in whica the bond was 
nven to Mr. M. Clark by Mr. Barrett operated as a 
forfeiture of his life interest under the settlement^ and 
made a declaration accordingly. 



' Cbooe V, Hill. 



Stuabt, V.C.I . 
July 18, 14. J ' 

Marriage with a Deceased Wife's Sister — Issue of^ oamat 
tidce under a Bequest to * Children ' — Demurrer. 

The bill in this suit stated that, some time prior to 
the year 1851, John Crook manned Ann Hill, a daughter 
of the testator in the suit. She died in 1861, and in 
1854 John Crook, with the full knowledge of the tes- 
tator, went through the ceremony of marriage with 
Mary Hill, another of his daughters. That union was 
regarded by the testator as an existing marrisge. Two 
children of Mary Crook were bom prior to the year 1869. 
The testator recognised John Crook as his son-in-law, 
and always treated the two children as his grand- 
children, On March 9^ 1859, Mary Crook was, and for 
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about six months had been, enceinte with another child, 
and the testator was aware of that fact. By his will, 
dated on that same March 0, 1859, he bequeathed 
certain leaseholds ' upon trust durinc^ such part of his 
term, estate and interest therein, as his daughter Mary, 
the -wife of the said John Crook, should happen to live,' 
for heir separate use. The testator directed that, on the 
death of Mary Crook, the property should be held 
* upon such trust for the benefit of all and every, or 
such one or more, exclusively of the other or others of 
the children or child of his said daughter Mary 
Crook,' in such manner as she should by will appoint ; 
and in default, *npon trust for the child, if onl^ 
one, or all the children, if more than one, of his 
said daughter, Mary Crook.' The testator died on 
March 22, 1869. The child of which Mary Crook was 
enceinte at the date of the will was bom on June 27 
following, and named Robert. Mary Crook subsequently 
had a fourth child by John Crook. She died on March 2, 
1868, having, by a will made in pursuance of the afore- 
said power, appointed the leaseholds among her four 
children equally. 

The two eldest children of Mary Crook, infants, by 
John Crook, their father and next friend, filed the bill 
in this suit sgainst the executors of the testator and 
Robert Crook, praying a declaration that * the plaintiffs 
and, if the Court should be of such opinion, the defendant 
Robert Crook were intended by tne testator's will to 
take as children of his da-ighter Mary Crook,' and for 
a decree for the administration of his estate accordingly. 

The defendants, the executors, by arrangement in order 
to raise the point of construction, demurred to the bill 
for wimt of equity. 

il/r. Qretne and Mr. Archibald Smith, after opening 
the demurrer, were stopped by the Court. 

Mr. Fooke and Mr. V. H. CoU, for the plaintiffs, con- 
tended that the intention of the testator was clear ; the 
. only question was whether the children of Mary Crook 
were sufficiently < described ' in the will. Upon the 
authority of Wilkinson v. Adams, 1 V. & fe. 460; 
Beaeha-oft v. Beachcroft, 1 Mad. 430 ; and Holt v. Sindrey, 
88 Law J. Rep. (k.8.) Chanc. 126, the plaintiffs were 
entitled to the declaration. 

^ Mr. J. JET. Palmer, for Robert Crook, supported the 
view taken by the plaintiffs, and ax^ued that he also was 
meant to take with them. 

SiTTABT, V.Cy held, that having regard to the decision 
of Harris v. Lloyd, Tur. & Russ. 310, the plaintiffs and 
Robert Crook were not entitled to the declaration prayed 
by the bill, and allowed the demurrer, with costs out of 
the estate. 



Bentative of such deceased child for his, her, or tiieir own. 
use and benefit' 

A question was raised whether under this bequest the 
respective executors and administrators of several diil- 
dren who had attained twenty-one and died in Mn. 
Lane's lifetime were beneficially oititled to the shares 
of such children. 

Mr, Hardy and Mr. Ctdkr supported the petttion. . 

Mr, Amphlett, Mr. Balmer, Mr, WHlcoek, Mr. Byrne, 
Mr. Kay, Mr. JEveritt, Mr. Himle Palmer, Mr. Dauney, 
Mr. F. Bacon, and Mr. Taylor appeared for the seyeial 
respondents. 

J AMES, V.C, decided that the shares of such deceased 
children passed under the above words to their next of 
kin, and not to their executors or administrators. 



'^^Juh'' W.^' } ^ *■* Oabdkbb's Tbusts. 

WHl—CoMtrftdion — * Legal Personal BepresentaHves for 
iheirown Use and Benefit.* 

Petition to obtain a decision as to the construction of 
the will of John Gardner; deceased. 

Testator, by his will, after giving a life interest in 
personal estate to his daughter Elizabeth Lane and her 
children, directed that in case any of the children of his 
said daughter should die during the lifetime of their 
mother, having previously attained the Afie of twenty-one 
years, the share of such deceased child in his estate and 
effects should, after the death of his said daughter, 
* belong to and be receivable by the legal personal repre- 



Partition Swt—Plaintiff Title (a Legal One) IHspuied 
by Defendants — Jurisdiction — Evidence -^Decree. 

The bill in this suit prayed a declaration that tiie. 
plaintiffs were entitled to an undivided moiety <^ a field - 
m Wales, called Wereglodd Fudog, for a parti tioD pf tlia. 
field, and for ascertaining (if necessary) the boundaiies 
of the moiety of the field. 

Mr. Fry and Mr. Coyens Hardy wem for the plaintiAe. 

Mr. O Morgan and Mr. JVifliams (of the- CcmmoB 
Law Bar), for the principal defendants, took apreliokinajy 
objection to the plaintiffs' right to institute the auit. . 
They said their tide was a purely legal one, and wae 
disputed by the defendants. The real object of the. 

Slaintiffs was to make this suit the means of getting the 
ecision of this Court upon their title^ which was pro** 
perly triable at law only, before a jury. — Potter t. 
Waller, 2 De G. & Sm. 410 ; Slade v. Barlow, 38 Law 
J. Rep. (N.8.) Chanc 369, s.c. 7 Law R. Eq. 296; 
BoUon v. Bolton, 7 Law R. Eq. 298. 

In Bolton v. Bolton this Court ordered the bill in the 
suit to stand over for a twelvemonth, with liberty to the 
plaintiff to bring an action at law to try his right, and 
they said the plaintiffs were only entitled to a similar . 
decree now. Moreover, a great deal of their evidence 
in this case was made up of entries by deceased stewards, 
of payments of rent by the defendants' ancestors to 
them, for the plaintiffs and their ancestors, and the 
admission of that evidence was objected to on the 
authority of Price v. Lord Torrington, 1 Smith's L. C. - 
277. 
^ Mr. Palmer was for other parties. 

Stuabt, V.C; admitted the evidence to which objec- 
tion had been taken; and being of opinion that the 
plaintiffs had thereby proved their title to so znuoh of 
the field as they sought bv their bill to affect^ made a . 
declaration of title, and a decree for the partition of the : 
property, as prayed, with costs. 



"^^July IQ^ } ^^^^^"^ ^- Markhah. 

Infunction — Pollution of River — TJnugual Weather^^ 
Plaintiff Adding to Nuisance — Cessation of Nuisance 
after Bill Filed— Bight to Belief noi Lost thereby. 

Bill for injunction against the derk of the Improve- 
ment Commissioners of Northampton (not under the 
Local Government Act 185b), on the ground that their 
drainage system resulted in large quantities of sewage 
I matter being poured into the riveju^Nene above the 
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phdn tiff's mill, causing thereby a very oflensive smell. 
The evidence showed that the nuisance had been very 
senooB during the nnusually hot and dry weather of Sept. 
1868. but was not (as the uoort considered) sufficient to 
itttiuire judicial interference at other times ; and that it 
trar much aggravated on Monday mornings, owing to 
the plaintifif*s mill being stopped on Sunday, thereby 
causing an ttccumuiation of iiltn immediately above the 
sluice-gates. There was evidence, on the part of the 
defendant, that the water at a point between the outfall 
Slid' the plaintiif's mill seemed tolerably pure to the 
eye ; but, on the other side, there was scientific evidence 
to the efleet that such comparative purity was not 
iBoonaistent with the presence of elements which would 
afterwards undergo putrefaction, and become veiy 
oflensive. 

Mr. WiUeock and Mr, Henshaw for the plaintiff. 

Mr. AmphleU, Mr, Webster, and Mr, Dryden for the 
defendants. 

*^ On the question whether an injunction would issue 
when the nuisance had been discontinued since the 
iflititution of the suit, Mr. Everitt (am. cur.) mentioned 
a'case (not reported on appeal) in which the Lobd 
0HUICR.L011 directed two distinct issues, (1) the injury 
beforo^ (2) the injury after bill filed. 

Jam£9. V.C, was of opinion that the plaintiCT had a 
right to oe protected from nuisance in dry years as well 
as in wet years, and was therefore entitlaa to a decree 
notwithstanding that the nuisance was due to the pecu* 
Uar weather of last summer. No doubt the plaintiff had 
himself added to the nuisance by blocking up the river 
Oft Sunday, but he had a perfect right to do so, and the 
dfefibudants bad no right to deprive him of the additional 
wAter^power so obtained on Monday morning. There 
musL therefore, be an injunction (with costs) against 
piounng sewage into the river so as to create a nuisance 
to the plaintiff. 

Mr. Amphieii then asked for time to be allowed the 
defendants for any alterations that might be necessary. 

His HOKOUB did not think there was any nuistmce at 
present^ and therefore should not be likely to consider 
the non-alteration of the works a breach of the injunc- 
tion ; but he had no objection to add the words, * but 
not so as to compel the defendants to make any altera- 
tion or addition to the works before June 1 next.' 



I 



JaHSS, V.C. 1 ATTOKlffET-GENBBAL V. ThB MaTOB, &C., 

July 8. J OP Halifax. 

Inpmctian — Sewage — Stream already Foul — Plaintiff 
Adding to Nuisance — Acquiescence — Expected Legisla- 
Hon, 

This was a biU and information to restrain the above 
cerporation from pouring the sewa^^e of the borough into 
the H^ble brook, so as to be a nuisance to the plaintiffs 
or the public generally. The plaintiffs and relators were 
Messrs. Holdsworth, damask and worsted manufacturers, 
whose mills were about 160 yards below one and about 80 
yards below the other of the outfalls through which the 
sewage was discharged. The defences were (1) that the 
bfook had for the last fifty years, or at all events long before 
the new drainage system complained of was introduced, 
been a foul stream totally unfit for drinking or domestic 
porposeB, and that, as shown by chemical analysis, it 
eontidned actually less organic mutter below the outfalls 
than above them — the additional water stored in fiood- 
tiaie, and sent down the sewers at regular intervals, 
OMEB than compensating for the amount of 8ewas<e mat- 



ter sent down with it \ (2) that the plaintiff themselves 
added largely to the nuisance by the manufacturing 
refuse from their works and by the drainage from the 
cottages of their workmen ; (3) that the plaintiff were 
estopped from complaining by their own acts^ inasmuch 
as one of them, William L*ving Holdsworth, had been 
a member of the Town Council since 1860 (the main 
sewer was completed in 1853, but had only gradually 
become connected with the house drainage of the town 
generally), had been mayor between 1863 and 1865, and 
had given evidence be^re the House of Commons in' 
favour of the Halifax Improvement Extension Act. the 
effect of which was to treble the area of the drainage 
system complained of; (4) that the evil could only be 
dealt with effectually by a comprehensive scheme, and 
that no such scheme could safely be adopted before the 
appearance of the expected report of the Rivers Pollu- 
tion Commission, which would probably be followed by 
legislation. 

Mr. Kay and Mr. Inoe for the plaintiffs. 

Mr. Grox>ey Mr. Amphlett, Mr. Bristowe, and Mr. 
Williamson for the defendants. 

Jau ES, V.C , said that the Hebble had no doubt been 
a foul, turbid, and dirty stream for many years past, 
but it had been free from the particular offensive odour 
which the witnesses described as now existing. The 
analysis taken by Dr. Letheby was wholly irrelevant, 
failing as it did to distinguish between the fuecal matter 
brou^t down by the sewer and other impurities, of 
which a large amount might be comparatively inno- 
cuous. As to the alleged addition by the plainti&s 
themselves, the effect of a stream flowing past 1,000 
cottages would not for a moment be compared with the 
offensive excretions of 60,000 people. The argument 
that W. T. Holdsworth, by promoting the Parliauientary 
extension of the borough, bad assented by implication 
to the extension of the sewage, had no foundation. A 
gentleman might think such a measure desirable on 
public grounds without therefore giving up his property 
to the borough, or his right to stop what might after- 
wards prove a nuisance. And even if he were sg\ 
estopped, his co-owners were not. He should therefore 
have no hesitation in stopping the extension of the 
system immediately ,* and he should make a further in- 
jnnction restniining the Corporation, from and aftei* 
June 1, 1870, from causing or permitting the sewage 
of Halifax to pass through the present or any new 
outfalU unless the same be sufficiently purified and 
deodorised. This would give the Corporation time to 
apply to Parliament; and he was satisbed that, if they 
really tried, they would find a way of removing the 
practical inconvenience. 

^^^^: iT'^' I ^ I>uQOAN'a Trusts. 

Assignment of Future Interest — Presumptive Next of Kin 
— Spes successionis. 

Under the will and codicil of Charlotte Duggan, a 
sum of 10,000/. was vested in trustees upon trust for 
Charlotte Alington Pye for life, for her separate use, 
then for her children (if any) on their attaining twenty- 
one, or if daughters, marrying; and in tne event 
(which happened) of her not having any issue who 
should live to acquire a vested interest, then the fund 
was to go to her (the legatee's) next of kin. Charlotte 
Alington Pye survived the testatrix, and died in Ja- 
nuary 1809 without issue, and leaving^ er fathes, Henry 
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Tye, ber next of kin. The said Henry Tje Lad, as co- 
trustee "with the petitioner, made away with trust- 
moneys amounting to more than 10,000/., for which the 
petitioner was responsible: on discovery whereof the 
petitioner had, by strong and hostile pressure, comnelled 
nim to execute, on Juhr 17, 1868, a deed whereby be 
transferred and assigned to the petitioner ' all that his 
interest of and in the said sum of 10,000/. so be- 
queathed by the said will and codicil as therein afore- 
said, 10 hold the same unto the petitioner, his executors, 
adminibtratcrs, and assigns absolutely, for securing 
nevertheless such sum of 10,000/. and interest as 
aforesaid,' with a covenant for payment and for 
further assurance. The said Henry Pye executed, 
some hours later on the same day, a deed whereby 
he conveyed all his estate and effects to trustees 
for the benefit of his creditors, which was duly regis- 
tered ; and he absconded the same evening. On 
the death of Charlotte Alington Pye, the fund Tex- 
cept a part retained by the trustees in respect of a debt 
due from Henry Pye to the testatrix) was claimed on 
the one hand by the petitioner, and on the other by the 
Lincoln and'Lindsey Bank as creditors under the second 
deed of assignment, and the trustees therefore paid it 
into Court. The first-mentioned deed having (in the 
opinion of the Court) been executed for adeouate consi- 
deration, and not by way of fraudulent preference, the 
chief question was whether it was capable of pasbing 
such a contingent interest as Henry Pye had at that time. 

Air, Amphiett and Mr, Jason Smith for the petitioner. 

Mr, Willcock and Mr, Nalder for the Lincoln and 
Lindsey Bank. 

Mr, H. F, Shebheare for the trustees. 

James, V.C, thought that the deed would not have 
carried a mere spea succemonis, but that Henry Pye's 
interest at the date of its execution was rather more 
than that, and therefore passed by it, but that the trus- 
tees were quite justifi^ in paying the money into 
Court. 

^^^^ 17^* } ^^ ^^'^ Anglo-Egyptian Co. (Lim.) 
Wmdmff'vp Petition — 'Just and Equitable' — Casts, 

This was a petition for winding up the company under 
the 'just and equitable ' clause (s. 79, 6) oi the Com- 
panies Act, 1862. The company was formed in 1865 to 
work a line of steamers between Liverpool, Esypt, and 
Syria. The nominal capital was 500,000/. divided into 
20/. shares; of this 205,187/. 10a. had been paid up, out 
of which 183,628/. ISs. Ad, had been lost. Of the 
company's nine steamers seven had been sold, one lent 
to a telegraph company, and the remaining one was em- 
ployed in connection with a line of steamers belonging 
to another company \ and, moreover, a guarantee of 10 
per cent dividends for five years had been lost by the 
bankruptcy of the guarantors. The petition was pre- 
sented on behalf of the National Bank of Liverpool, as 
holders of 1;650 fully paid-up shares; it alleged that 
there was no prospect of a dividend for at least ten years 
to come, nor at all unless the company were vigorously 
worked, and that could not be done without a call to 
the full extent of the unpaid capital, which the share- 
holders had recenUv refused to make ; whei-eas by wind- 
ing up now a considerable sum might be divided among 
the shareholders. 

Sir R, Palmer, Mr, Kay, and Mr, Fischer, in support 
of the petition^ represented that it was unjust and in- 



equitable to carry on the company entirely at the ex- 
pense of the paid-up shareholders, who had the miafor- 
tune to be a minority. 

Mr. De Oex and Mr. Marten for Thomas Stej^hen, 
another holder of paid-up shares, supported the petition. 

Mr, Wickens for the company, ancl 

Mr, Fry and Mr, Davey tor shareholders opposing the 
petition, were not heard, except as to costs. 

James, V.C, refused the petition With costs. To in- 
terfere in such a case would amount to making himself 
the judge when it was proper to make a call; and as to 
the complaint that the company was being carried on 
by the majoiity ^,t the expense of the minonty, that waa 
part of the bargain they entered into when tbey took 
their shares. They ought to have insistt^d, before joining 
the company, on the common proviso Lit dissolvmg the 
company on half the capital being lost, or the like. On 
the question of costs, the rule was that under no circum- 
stances should more than one set of costs be given to one 
class, as creditors or shareholders, &c. ; but here, the 
ground of the petition being that the majority of the 
shareholders were unfairly oppressing the minority, the 
majority had a right to appear separately from the com- 
pany, and he should allow them collectively a distinct 
set of costs. 

James, V.C. \Jnre Eubopban Cjottrai. Railway Co. 

July 21. J (LlMIZBD). PaBHOHB A5D iSPOBG. 

Con^^amf'-^Windiny'up^Infanit Tran^erte of Shares 
Metained on Meyister^-Laches. 

This was an application upon adjourned summons^ on 
behalf of the official liquidator of the above-named 
company, to substitute the name of Parsons for that of 
Snong 'in respect of twenty shares in the company. 
The company was formed in January 1864. In August 
1864, 130 shares were allotted to Parsons. In Septem- 
ber 1864 he transfen*ed twenty of these sharra to Spong, 
then an infant In October 1864 a call of 2/. per share 
was made on Parsons, but he repudiated his liability in 
respect of the shares transferrea to Spong. The com- 
pany, in May 1865, commenced an action against Spong 
m the Queen's Bench for the purpose of enfbteinfi^ this 
call against him. In Jul;^ 1865"Spong put in a ptoa of 
infancy; thereupon nothing further was done in the 
action. In January 1868 an order was made for wind- 
ing-up the company. In October 1868 Spong attained 
twenty-one. 

Mr, Kay snd Mr, Bardswell, in support of the appli- 
cation, argued that upon the winding-up of the company 
the contract between Parsons and Spong, which before 
had been voidable, became void, and it was the duty of 
Parsons to have seen that his transferee was a peieon 
capable of holding the shares. 

Mr, Wiilcock and Mr, F, H, Laxo, for Parsons, were not 
called upon. 

James, V.C, said when the company knew in 1865 
that Spodg was an infant, it was their plain dnty to take 
steps to have his name removed from the register, and 
not to have kept the fact concealed from Mr. Ptusons. 
He held that the company were prevented by their laches 
from now putting Mr. Parsom on the register. 



ERRATVM. 

Note.— In SiMarty, Cockerdl, ant^^f, 188, in the judg- 
ment, read * the stop-order obtained afterwirds waa 
not too late^' and ' the assignees in -bsakxaptcjr ivero 
not entLU«d to the*, d^n^en^; GoOglc 
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^ ' ., f JxAwBAMI8TBGlBATO(APPBELAKT)t?. 
^^^^ ^^^mS^' -I Jora BOBTHWICI PATB(B8€W (Rbspokxh 

JuneSO. j jjy^j^ 

Preuni ; Sir' W. Erlb, Sir J. COLvaE, Sit J. Na^eb, 

and Lord Justice Giffard. 

Ptaetie»^Afpeal^ Action at Law-^Nemwdl Damage, 

This -^BB an appttil from a judgment of the Supreme 

OonpolarOoart^t Constantinople. ^ ^^ . „,^ . 

'^S^ waa SriginaUy touglit \>y the appellant m 

^9 Court atSmyxaa, to recover damagea m (jowequenc^ 

YOl. IT. 



of hia bein^; tt» he alleged, wrongfoUy deprived of a 
certain farm and of the stock thereon. 

The case afterwards came before the Consular Court 
at Oonstantinoploy where there was a great conflict, of 
evidence. The Consular Court, however^ gave judg- 
ment that appellant had not established his right to the 
damages claimed. From this judgment the present 
appeS waa brought. 

Mr, Qaain and Mr, Bere for the appellant. 

Mr, Memisty and Mr. Butt for the respondent 
. Sir W« £BLB:-*^Tfais being a suit in which damages 
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alone are claimed, eren if it appeared to their Lo&DdHiP8 
that the appellant was entitled to nominal damages, that 
species of damage would he no ground hefore this 
committee to recommend that the jud^ent of the 
Court helow should he reversed. Their £oBB8HIPS will 
therefore recommend that this appeal he dismissed; with 
costs. - 



EL . , r^^^', r Thomas Cherbt and Anoxhbe (Ap- 

Julv^ 1 PB^I'^TS)t^.THB00L0IJUI.BANK0F 

^ • I Australasia (Rbspojidbnts). 
Present : Sir J. Colyils^ Sir J. Napub, and Lotrd 

Justice GiPFABD. 

Principal and Aaent—JRepresentation of Agent — Implied 
Warranty of Principal, 

This was an appeal from a judgment of the Supreme 
Court of Victoria. The appellants were two directors 
of the Loch Fyne Quartz fining Company. The re* 
spondents were a hanking corporation carrying on husi- 
ness in Melhoume. Tha action was hrought hy the 
respondents to recover 4,127/. 18*. 6dL, the amount paid 
hy the hank on cheques drawn hy one Charles Ernest 
Clarke, whom the appellants had authorised to draw 
cheques upon the account of the company. The decla- 
ration stated that in consideration that the Tespondents, 
at the request of the appellants, would honour the 
cheques of the said C. K Clarkey the appellants pro- 
mised that the said C. R Clarke was duly authorised to 
make cheques for them. The sppeUants pleaded several 
pleasy and their fourth plea alleged that the pronnse 
was in the words following :— 

Woods Point, Dec. 4, 1865. 
The Manager of the Colonial Bank of Australasiftj Matlock. 
SfR, — We hare to inform yon that we, as directors of the 
Loch Fyne Quartz Mining Company, have appointed Mr. 
Charles Ernest Clarke to be legal manager of the company, 
and have authorised him to draw cheques upon the account 
of the said company. 

We remain, Sir, yours truly, 

Thomas Cherrt, 
johk m'pouqaix. 

nnd for a fifth plea that, as to 4,000/., part of the money 
claimed, the clieques of the said 0. E. Clarke were 
drawn by way of overdraft, and that there was not at 
the time of their being drawn any money standing to the 
credit of the company. 

The respondents joined issue on these pleas. The 
cause was tried on June 4, 1867, when it appeared that 
the account of the company was overdrawn at the time 
the letter set out in plea was written, of which the ap- 
pellants had notice \ that the appellants did not form a 
quorum of the directors, and were not empowered to 
give the said C. E. Clarke the authority mentioned in their 
letter. Upon these facts the jury found a verdict for 
the respondents. 

On J une 27, 1867, a rule niii was obtained by the 
appellants to enter a nonsuit on the ground principally 
that the said C. E. Clarke had no authority to over- 
draw on the funds of the company, and that there was 
no evidence of any personal liability in the appellants. 

On September 6, 1867, the Supreme Court gave judg* 
ment in favour of the respondents. 

Mr. Mdlish and Mr, OriffiU for the appellants. 

Sir J, Karddke and Mr, Macnamara for the re- 
spondents. 

Sir J. Napzbb :^It appears to their Lo&D8fiXM that 



there was evident^ upon which it was open to thd l>xef 
to act. The warranty which the law implies depencfa 
on the position of the parties, and on the nature and 
effect of the lepresentation. Their Lobdships will re- 
oonHnend tbat the judgment of the Supreme Court be 
affirmed. 



ftVwr rimm^ f ^^ BiswQP- OP CArPBTovnt (Apb^l* 

tSiv 20^ 1 '•^^T) ^- ^^^ ^^=0P OP IS-AXAL (Re- 
^ \ 8P0HB>«lfT). 

Present: Sir W. Em.e, Sir" J. W. "Colvilb, Sir, J. 
Napiwt, and Lord Justide Gipfari^. 

Katal—JRotnan Dutch tqw—^Crovm Grant, Condrudim 
of-^Bjeciment, 

This was an auieal from a judgmeat of the Sapreu^ 
Court of the ooIod^ of Nstid. 

' The precee(Unga in the Supreme Court t»f tlie colony 
arose out of an action brought bv the respoadent, aft 
Bishop oi Natal, against the appellant^ the BishOp of 
Capetown. 

The deoloiation stated that a grant was made by Her 
Majesty the Queen of certain freehold land in the 
colony 'unto the Bifffat Bev«Mnd Father in God; 
Robert Lord Bishop of Oapetovn, and his miooesson of 
thtf said see, in truat for the Bngflish Ohotch at Fieter- 
maratabvrgy in Natai^ with, ix^ poiwer and authority td 
possess the same in perpetuity. 1 he .dedftciation thai^ 
stated that the appellant te<Mc possession of tiie said 
land for the Jiaid purpose, and possessed the same until 
the see of Capetown was dissolved, and thereout was 
created three sees—viz.^ the see of Capetovm, the see 
of Natal, and the see of Grahamstown — and that the 
respondent was appointed bishop of the said see of 
Natal, and thereby became the sucoesiorin the nid see 
of Robert Bishop of Capetown, the app^soi XhB 
declaration then alleged that tiie. appeluint, the Mid 
Bi^op of Capetown^ eon<mied to keep adverse posses- 
sion of the said freehold land and the bnilding ereeted' 
thereon, to wit, the cathedral church, of St. Peter*B. 
The declaration then prayed- that the appeUaat mights 
be ejected from the possession of the same, 'and that the 
said grant hns amended by substituting the rospondeiit's- 
name and his successors. 

The apuellant pleaded to this declaration, puttbig ia 
issue all the iaets alleged in the declantion. Issue was 
joined thereon. 

The Supreme Court save judgment for the re- 
spondent, and decreed 'that the land in question and' 
the buildings thereon do now stand vested in the re- 
spondent in his corporate capacity, and his snocesson in 
office as Bishop of Natal/ 
fVom this judgment the present appeal was bnought. 
Sir R, Pahiker and Mr, Charlea for the appellant. 
Mr, Wickene and Mr, Wettiake for tiie xeapondent 
GiPPABD, L.J., delivered the judgment of their Lo&B- 
SHIPS : — ^Their Lordships are of opinion that the re- 
spondent is entitled, as between him and the appellant, 
to a judgment to some extent in his favour, l^at the 
respondent has, as against the appellant, a right to have 
access to the church erected on the land granted to the 
appellant and his successors. The actual estate in the 
land could not, in our opinion^ be properly dealt vrith 
in the present suit; but as we axe of opinion that the 
appellant has no estate, and was whoQy wrong in th 
course he took, we shall advise Her )lajes^ that no 
costs of appeal he givoo. 
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LoM> HoHttLT, M.R.'t /h re Soris BijAdUMcHont. 
July 16. J Co. jAja»*8 CisB. 

DebentitrA — Sft-of^Covenani to Iiuknmify, 

Mr. Jam«9 im the fi49i(nt#e of dob<j|Biti«DBa from Mr. 
Carter^ and took Uiem subject to the e^aitios aubfiistiBg 
betwBon Mr. Garter aod the company. 

It was proyided bjr the articles o£ association that 
]ib« iU4moBdy a aoaunM o£ Mn. Oacter^ should indem- 
nify the directors against tha raBpenseaof piomotioa, and 
M& .Cai[tor iraa^hoond by thia iadsmaiiy* The diieetora 
bad i«eumd i^uc^ ezpenoea to the amount of 206iL^ and 
the quaition was wMber tbia aua coubi he set off 
against the amount due on the debentures. 
• Mrs J§$ml. and Mr^ GardmuTf for Afr« Jamea^ argued 
tbftt i^ could not) »nce the breach of a eoyenant to in- 
demiiify ccmfinred a xigbt.to xocovar damages, and till 
the damagea were aacertained nothing could be set off. 

The Auaniil on tkb Boixs, without calling on Mr. 
F^d Norths who afipeared for the official liquidatoiv 
silQiredtbe^ set-off. 



LeB9 SoiHLTir, M.R. T 
July 22. J 



In re JowT Stock Discouht Co. 
Btttchsb*« Cask. 



Coa^Mt^^Tranrfer of Shares hjf Director^ BegittraUon 
— Jhrector^ JhscrHion, 

. Thia was an appiieatkm by Mr, Braro liiat the name 
of Mr. Buteber naght be put on the list of contiibu- 
ttfias in place of ma own. The transfer of shares to 
Mr» Boteber bad been . executed and lodged with the 
seeietaiyin lime for it to be registered in due course 
befoce the wiiiding««p commenced, but it was noTev 
ragiBtered* 

The diroBtors, bowerieri had a diseretioiiaxy power to 
rafinae thstr assent to tmiiafeq made fbr porpoaes net 
conduciTo to the interests of the company. Mr. Bra^m 
wasftdireetov* 



seal. It was necessary that the transfer should be ac- 
cepted by deed. 

Mr, Acanaton and Mr. Jackson appeared for Mesars. 
Adamsott & Ronaldson. 

Jkbr. Marten for Mr. Bollieoz. 

Mr. Jeseel and Mr. Looook fVehb for the official liqui- 
dator. 

The Master op the Rous held that the directors 
were not compellable to register such a transfer, and 
dismissed the summons. 

Lord Bohillt, M.R. 1 In re Aoriculturist Cattls 
July 23, 26. J Iksurabce Co. Dixok's Case. 
Company — Compromiee with Shareholder'^Zapte of 
Time. 

This was a summons to remove the name of Mr. 
Dixon from the list of contributories. Mr. Dixon's name 
bad been removed from the list of shareholders in April 
1849, but the offidal liquidator had put it on the list of 
oontnbutotiea on the ground that this removal was 
improper. 

Mr, Dizon had become a shareholder on the faith of 
representations which were never made good, and in the 
year 1846 he received a dividend. In lo48 ne claimed 
to be released from bis shares. In that year he received 
notice of a call, which he never paid ; and on Apiil 17, 
1849, the directors agreed to a compromise not within 
their power, by which he was to pay 40^ and be released 
from his shares. 

The case of the official liquidator was that the direc* 
tors had no power to make tnis compromise. * 

Sir R. Baggdttay and Mr. O, N. VoU appeared for Mr. 
Dixon. 

Mr. SovUkgaU and Mr, Bush for the official liquidator. 

Julv 26. — The Mastxr of the Roxu said that he 
shoula not attempt to leconcUe the conflicting dicta of 
the House of Lords, and held that Mr. Dixon's name 
ought to be removed from the list. The directors had a 
power to compromise, and if it had been wrongly exerr 



'.Mr. SmUhgata and Mr. Robimen were for Mr. Bravo. 
Sir JR. BaggaUay and Mr, Wickene for Mr. Butcher. . ^ , . .^ . 

Mr. JcMs/.and Mr» Locodc Webb for the official liqui- cised the shareholders might have applied in the course 



dfttar. 

The Mabxbb 0F TEX RosLS held that the name of Mr. 
Botcher could not be put on the Kst. It might be at 
variance with the interests of the company to permit a 
director to ftransler his shares, and the cureotors therefore 
were not ecppellable to register the transfer. Mr. 
Butcher, howeveri was bound to indeniaify Mr. Bravo. 



of the twenty years which had passed to set it aside. 



CoLUKS V, Lrwm. 



LoBD RoHiucr, M.R.1 Jure Joini Stock DiscoiwtCo. 
July 22, J" SoLUEux^fl Case. 

. (^ornpang^I^atufer'-^AbeetHse of Seal^Megiettatiau 

This mia an appKcation by Messrs. Adamson ft 
Ronaldson that the name of Mr. SoUieux might be 
placed on the list in place of theirs. The transfer of 
their shares to Mr. Sollieux had been left in due time 
with the secretary, but never registered. It appeared 
iSiat ahhougb the acceptance of the transfer by Mr. 
Sollieux was attested as ' signed, sealed, and delivered * 
bj bim, there bad norto been any seal or mark for a 



Stuart, V.C. 1 . 

July 10. ] ^ 
Wm^-Becvniary Zegateee—Beaiduary Demee — Inwji* 

dent PeraOnaUy — ConiribuUon — Heneman v. Frger, 

S7 Lato J, Rep. (x.8.) Chanc, 97 ; Law Rep. 8 Chanc. 

420, not followed^ 

' This was a suit to administer the real and personal 
estate of James Dew, who died in the year 1864. The 
testator* by his will bequeathed certain pecuniary 
legacies, and devised a freenold messuage ana lands in 
Gloucestershire to the nse of his wifb for life, and after 
her death to his executors in fee; and the testator 
devised and bequeathed all the residue of his real and 
personal estate to his executors, and directed them to 
stand possessed thereof; and also of ^e lands in Glouces- 
tershire in trust for his niece for life, with remainder to 
her children. 

The peracmal eatate was insuf^dnrk tot^ pay the tes- 
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'tator's debts, and the question -wns whether the pecu- 
niary legatees were entitled to throw the payment of 
the whole or any portion of their legacies on the real 
estate. 

Mr, Charles Broione for the plaintiff. 

Mr, T. Hughes, for the trustees, contended that upon 
the authority of Hensman v. Frver^ 37 Law J. Rep. 
-?K.s.) Chanc. d7; Law Hep. 3 Chanc Ap. 4^, where 
tber personal estate is insumcient for iJbe paymant of 
IdebtB^.theipMomaTy. leniteea. and the residuary devisee 
contribute rateably to the payment of theoL 

Mr. £edweU for the widow of the testator. 

The pecuniary legaitees had been served; but did not 
appear. 

SzuABT, Y.C., considered that the deciaon'in JSens- 
man.Y. JRyer, was not in accordance with the prior 
authorities, and being clearly a mistake, Ms HoiroxTB 
declined to follow it. There must be a declaration that 
the pecuniary .legat^ofr. had po claim on the real astute 
of the testator. 



^^tly sl'^* } Chbtoewbmht v. Thobn. 

Counii/ Court Fractice-^Administraiion Plaini — /State^ 
ment of Value of Estate — Jurisdiction, 

This plaint was filed by beneficiaries under a will 
against the executor, to obtain an order for the admi- 
nidtration of the estate, and to charge him with a sum 
of 400i. in re^ec^of apolicy.pn the life of the testator. 
The plaint contained statements that the defenda,Qt had 
possessed himself of the personal estate of the tea- 
tatoi* to. the Talue of lOOl or thereabouts^ and that 
tlie testator was entitled at his death to a sum of 400/., 
secured upon a policy on hii own life, subject to a charge 
of 145/. thereon ; but it aid not contain any specific 
statement that the personal estate did not excded in 
aonount or value the «um of 500/. . 

The County Court judge decided in favour of the 
plaiatiifs, and the defendant appealed, and one of the 
ffrounds of ap])eal was that it aid not appear upon the 
&ce of the ptaiqt that the estate to be administered was 
xmd'er the value of 600/. /_ , 

Mr, Dauney for tlie appellant, 

Mr, T, Hughes for the respondent. 

Sttjakt, V.C., considered that it was not necessary 
that an adminisU'ation plaint should contain a statement 
that the estate to be administered did not exceed in 
amount ur value the sum of 500/. 



^^July 27:°' } QiBBs.»..HAW)i3ie, 

Husband and Wife — Agreement to Live Apart, for the 
Execution of a Separation Deed, and for Securing an 
Annuity on the Wife — Specific jPerfonnance of-— Decree 

On March 1» 1857, Thomas Aicher Harding married 
Alice Qibbs, the daughter of the plaintiff, Joseph Gibbs. 
No settlement was then executed. There were, issue of 
the marriage four children, of whom three died before 
1865. Qn July 5, 1865, an fiffreeinent was enured into 
between Thomas Archer Harding of the o^e part, and 
Joseph Gibbs of the other part, reciting that differences 
having arisen between T. A. Harding and Alice his wife, 
it bad been agreed between T. A., Harding and Joseph 
Gibba, on behalf of his daughter, thatT. A^ Harding 
and his wife should live apstrt; and T. A«'HEU!diDg 
thereby agreed wilJi jToseph Gihbsi wben .^he|<ett|)tp fcr 



quired, to execute and sign a deed of separation to lie 
prepared by Messrs. Bradford & Foote, to contain aB 
usual and proper dauses, and also to secure the sum <i 
40/. a year, to commence from the date of that agre^ 
ment, and to be paid by equal quarterly paynfeats 
by T. A. Hardinf^ for tne maintenance of hia wife 
and child; but if the wife should then be m 
the family w^fff eiid have cmLo^j^ #ild: within ei^ 
montha mm that time, then thf sum of 40/. should be 
increased to 50/. to be paid, in like manner as the 402. 
provided; for so long as such child should live ; <tfid the 
cost of «ie deed of sepoztttion and^'of tlial agreeOieii^ 
should be paddisi equal j^ortioM by tlie parties tbere^* 
The agreement was* signed hf Tbomas Areher Hardiag 
end Joseph Gibbe, amd alee W Mm. AAiidhiB^ ^ She^ae 
not in the fkm\f*Ytkf at the date of 'tie^a^rteetten'^ and 
had no child. born since then. She separated (torn 
her husbtmd, aiid lited witii and wtfa mahitAifiea by ht/t 
fatlier until 0(Jtoberld; 1865, 'P^ea^^ leflr lliitt ead 
went int6 a sttuatieii as % doineefio 86rmift.i- The .dnld 
was, howeverymainfained by the plaintiff JceephOi^. 
He' then, in pursUande of the agreement, prepaxed a' deed 
of separation ; by which it was, among other tliinj»| 
proposed that the annuity of 40L a year should- oe 
secured — (a) b^ charging it oh some land at Waiw 
borough, to which T. A. Harding was entitled in lee: 
lind (b) .by a covenant by him to paiV it for the terM of 
90 years, ' if his wife should so long live.' - The proposed 
deed contained no covenant on the part of Joseph Gibbs 
to indemniiy T. A. Harding against his wife s debts. 
The de.ed waa engrossed, out T. A. .Harding was 
advised that he could not safely execute it; and h^ 
accordingly refused to do so. Som^ neg^aEons t66k 
place between Joseph Gtbbs and T. A. Hardinjr as to 
the commutation or the annuity for; a> turn of 500/^ 
which T. A. Harding refused* to agree to, though he 
offered to pay ^0/. He, however, alleged by his answer 
that he had paid the annuity reguliuty iip to O^ber 
1867; buttbat^ on his then tendering the 10/. for that 
quarter^ it was refbaed by Joseph Gibbs, or his sdlidtoi^. 
as was also the payment for the next Quarter^ ^hicfa 
wae tendered in Januair 18681 llieBe eliegtitions were 
disputed by the plaintiffs, aiid iiltittiately^ eariy in 1808^ - 
the bill in this ' sidrt was filed, prufyinff Winter aHti) - a 
decree for the specific performance by T. A. Hasdintfjof 
the agreement of July 6, 1865, for the execution by.fiim 
of a proper separation deed, and for duly securing the 
annuity. 

The plaintifis in the suit were Joseph Gibbs md-Mss*- 
Harding by her father as her next frieadi aindthede-- 
fendants were T. A. Harding and hie infant child. 
Mr: Greene and Mr, Bagshawe weie for the plaintiff. 
Mr, Dickinson and Mr. W. W. Kardake^ for the 
defendant T. A. Harding, contended that: the caeeooght 
never to have been brought into Ooart. The a^^eenent 
by the father that Mr. and Mrs. Harding should live 
apart was contrary to public nolicy \ Mrs. Harding waa 
not a party to or bound by tne agreement, and there 
was no mutuality in it as between Joseph Gibbs nud 
T..A. Harding. The proposed deed.wasnot iaaoocid- 
ance with the terma pi the contraQt^- or. joatified by it 
There was no proper consideration for the. con tract ; and 
the whole matter was purely voluntai^; aod one which 
thia Court would not enforce, 
Mr, A, Q, LtmgUy was for the infant * . .- 

Stitabt, V.Cy said : — ^Mrs. Harding was as much bou^d 
by the agreement of July 5, 1865^ as, a married woomub. 
could ^^ Xhi^ agreem99t itself J^be^ <^ted upcmibj 
Digitized b^ , 
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^^ iktlierj wha was now audntKiiang the ^child of the 
imamg^} &ad whore ftn affreement had been acted upon 
1ly4he p«lie» to ity this Court would, if it were not in 
tmier rtiftpecte an improper or illegal one, enforce the 
Mribixniince «f it The proposed deed was certainly not 
Jttsitifted hj the terms of the contract; as there was 
ftbtlung in that to render it necessary for T. A. Harding 
tofihai^ his real estate witL the annuity. It might 
bftv^ been well for him, perhaps, if he had executed the 
deedj Ot if he would even now do sa But if he would 
ftot^ihere must be a reference to Chambers to settle a 
fttfipet separation deed, and for the due security of the 
aannify. Upon the whole case — ^though with great re- 
loetanee — a decree must be made for the specific pei-* 
ioKnance of the agreement as prayed by the bill ; and 
T. A. Harding must pay the costs of the suit 

^^mym^' } ^ ':^ WOODABD, A SOLICITOB. 

Ptactiee — Taxatim^ Special Circumstances — O, O, of 
April 17, 1867. 

\'Xr, Cidler moved that Mr. Woodard be ordered to 
a^nd before the examiner to be cross-examined with 
reference to the taxation of certain bills of costs. 

Mr. Glasse opposed, on the ground that notice had 
not been given within fourteen days of the filing of 
Woodard's affidavit 

. The ViCE-CHAiJCELtoR observed that the summons 
was for the taxation of bills of costs which had been 
Jaid some years back. Such a matter ought to have 
(*me before the Court itself by petition showing special 
circumstances, and not by summons before the chief 
derk, 6 & 7 Vict c 73, s. 37. His Honour's attention 
was called to G. O. of April 17, 1807, rule 1; ordering 
that all apnlications for taxation be made by summons; 
but he held that even then the summons snould show 
special circumstances; there were none shown here, and 
h^ should make no order on this application. 



by authority. The profits >piy)duced by th^ saU of the 
estate, as well as the fmmiaf produce before sale, were' to 
be treated as capital, for the general be lefit of tUe 
estate. The widow was therefore not entitled to any- 
thing but interest thereon.. 



Pri!Mtia»^CostS'--'Banlmi^ BamUff^Proc^edmjis Stayed 
till Paymm^ by Assi^nies of CkMs pmitm^ Ifkmned 
by Banhmpt fimntiffi 

The pluntiff in this cause presented a petition in the 
suit, which petition was dismissed with costs, and' he 
having subsequently become bankrupt, the suit was 
revived by his assignees. 

The costs of the petition still remaining unpaid, the 
defendants now moved to stay proceedings in the suit 
till payment of such costs bv the plaintiff's assignees. 

Mr, Glasse and Mr, C, HaU for the motion. 

Mr, E. K, KanHake and Mr, Mander for the as* 



The ViCE-CHjUfCZLLOR said, that, upon principle as 
well as authority, the assignees were bound to pay these 
costs, and made the order asked. 

Jidv^'22 I ^^^sBOTHA^ai V. Sssaoju 



Practice — Solicitor and Client- 
Confidential Commimications-' 
Court, 



•Privilege of SoUcitor^^ 
■Concealment of Ward of 



^^y'20:^' ] ^^^^^^^ ^- Labochb. 

C^mersionf Trust for — Interim Proceeds of Estate-^ 
tJ^vfits of Sale-^Temmtfor Life and Jtemamderman, 

T^tfftatov died in 1860, having by his will directed 
tnifltees (of whom his wife was one) to allow his estate 
to ieoimn in its then state of investment, so long as they 
should see fit, and subject thereto to convert it into money, 
wy 2fiOOL t« his widow, inveet the residue, and then pay 
hxs the annual produce thereof during her life, and alter 
her decease over. His estate consisted inter alia of part- 
neMfaip shares in certain ships, and idso of a partnership 
skare in a mine. The estate was advantageously con- 
verted- witldn a year and a half after testator's decease, 
but in tlMi interim the ships in question had eamed 
fpsigiit^ and a dividend had been paid on the mine. 

16-. OMtm and Mr. Hidl for phdntiflb, trustees of the 
will. 

Mr, GUrne and Mr. C, Bmselly for the remainderman, 
contended that tbe widow was not entitled to anything 
bat interest on the value of testator's estate at the time 
of his death. 

Mr, J. Pearson and Mr. Cracknall, for the widow of 
the testator, tenant for life under the wiU, contended 
that she was entitled to all profits arising from the sale 
of the ships and' to their interim earnings, and to the 
ioMm dividewiB on mines, &c. 
.3^ YxcihCnMiraKUo^ said thd case was concluded 



This case resembled tbe preceding. A ladV| the tes- 
tamentary guardian of two infants, a son and daughter, 
twinsy now fifteen years old, had absented hersdf, in 
disregard of various orders of the Court with referenee 
to the childrSDi who had become its wards, and after 
undertaking not to hide herself away from the trustees, 
had lately removed the son from a school at which he 
had been placed by the Vicb-Chancbllob, and could 
not now be found. 

Mr. Patterson, her solicitor, had received various let- 
ters from her, which bore no address, and he did not 
know where she was ; but an application was made in 
Chambers for production of the envelopes of those let- 
ters, in the hopes that the postmarks upon them might 
give a clue to the discovery of the lady. This was re- 
fused by Mr. Patterson on the ground of privilege, and 
the matter was adjourned into Court. 

Mr, Prenderffost and Mr, Renshaw supported the ap- 
plication. 

Mr, J. Pearson and Mr. Wickens opposed it 
The Vice-Chanc£LLOB said the argument in this case 
had confirmed him in the opinion he had expressed in 
Burton v. The Earl of Daniley. If Mr. Patterson had 
known where his chent was he should have required 
him to disclose her address, and he must now produce 
the envelopes in question. 



\ Burton v. The Earl of Darnlet. 



Malins, V.C. 1 T 
July 22. j^ 

Practice — Solicitor and CUent^^Priwkge of Solioit&r^-- 
Confidential Communication — Absconding with Ward 
of Court. 

This and the following case raised an important ques- 
tion with reference to. the privilege of a /ioUoitor in 
regard to oonfideatial oon^nunieatioiis between himeelf 

andhiacUent, O r\r\rAo • 
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ointed a guardian of an infant, 
if and entitled to a large property, 



Tbe Goimi liad a] 
now fourteen yeare ol< 

on the ground tiiat the mother was not bringing up the 
ohild in a manner consistent with the fortune to which 
she was entitled. The mother, however, in disregard of 
the order, took the child away to Spain, and nothing 
further had been dsne until June last, when an order 
was made for delivery up of the wud, which was served 
by subeUiuted eeivice upon Mr. Alfred Markby, the 
mother's aolieitoi^ This order bein^ still disobeyed, ]S1t. 
Markby was subpoenaed and examined as a witness in 
Court) with the view of extracting from him where his 
client was residing. 

4fr. Cotton (Mr, Fischer with him) having put ques- 
tions to Mr. Markby with the object bf getting the 
dear^d information^ Mr. Markby declined to answer on 
the ground of privilege, and the matter was referred to 
the Court 

The Vics^CHAjrcECLOB was of opinion that he must 
answer the <{uestion8, whereupon Mr. Markby gave an 
address at which he had reason to believe the lady was to 
be found. 

The YicB-CHAircBLLOB subsequently stated that he 
wbhed it to be understood as deciding that no person, 
whether solicitor or officer of this Court or not, could be 
permitted to aid or abet any one in disobeying an order 
of the Court, or to refuse to answer any question which 
might enable the Court to ^n possession of its wards. 
An order was then made against the mother to deliver 
up the child by eleven o'clock the following morning, or 
in default to stand committed for contempt. 



^^Sv '23 } ^^ ^^ Ch^lwitee's Tkusts. 

Will^Pawer to Mortgage— Power of Sale— Verbal 
Oontraet-^Convernon, 

Petition by trustees, under Lord St. Leonard's Act, 
for the direction of the Court upon the following 
questions : — 

1. A testator, who died in 1868, directed his trustees 
to raise a certain sum by mortgage of an estate ; the 
proposed mortgagees now objected that the direction to 
mortgage given by the will did not enable the trustees 
to give a power of sale. 

2. The testator had entered into a verbal contract for 
the sale of a small part of his estate shortly before his 
death. Nothing further had been done, except that 
the testator had ordered the timber on that pnrt to be 
valued. The trustees desired the direction of the Court 
whether this contract should be carried out. 

Mr, Wingfield submitted the questions to the Court. 

The Vice-Chawcehob said, as to the first question, 
that the power of sale was incident to a mortgage; and, 
on the second question, that the verbal contract had not 
converted the property from realty into personalty, and 
that the trustees could not therefore carry out this con- 
tract in such a manner as to alter the will. 



^^'J;^-}RADMOBEr.GlLL. 

Praciice>^Bankruptcv of Plaintiff Trwtee—Smt JDefeo- 
tive — Adaition of Assigns as Party, 

This was a bill by a sole trustee for the purpose of 
relinqnishing the trust, and offering to account. 

Mr, B^gg for the plaintiff. 



Mr, Wiekens, for the defendant, objected that the 
trustee had become bankrupt since the ffling of the bill| 
and the suit was now defective for want of the presence 
of his assignee. 

The Vice-Chakcellob suggested that, as the character 
of the plaintiff as trustee was not affected by tiie bank- 
mptcy, it would be sufficient that the assignee be served 
with notice of the decree j_ but, after some discussion, hia 
HoirotTB decided that this course was not here practi<-' 
cable, and the matter must stand over, with liberty to* 
amend by making the assignee a party. 



J^V 9 I ^*^ '^ HOTCHKTSS'S TritSTS. 

Will — Construction — Gift to a Class and ' Children of 
such Members of the Class as may Die in my Lifetime^ 
Children of Person Bead at the Late of the iFill not 
included— Re PoUer's Trust j Law Pep, 8 Eq, 62. 

The will of Thomas Hotchkiss contained the following^ 
clause : ' I give and bequeath the sum of 2,00(ML, free of 
legacy duty, unto my first cousins either on my father's 
or mother's Aide, to be equally divided between them, 
and I give the share or shares of those my fi»t oousinSy 
if any, who mhj die in my lifetime, unto all and every 
the children 01 all my first cousins who may ao die in 
my lifetime, share and share alike, such shares to be 
taken per capUa and not per stirpes,^ The only question 
discufised on this petition was, whether or not the chU- 
dren of a first cousin, who died before the date of the 
will, were excluded. 

Mr, Kay and Mr, Ford for the petitioner. 

Mr, Eddis, for the children of John Tapp, a first 
cousin, who died before the date of the will. 

Mr. MttgheSj Mr, Haddan, Mr, Jaekeon, and Mr, 
Bussell for other claimants. 

Mr, R, R, A, Hawkins for the executor. 

James, V.C, said that if the words of the will had 
been the same as in /» re Patter's TruttSf Law Rep. 
8 Eq. 62, recently decided by Mauns^ V.C, he shouM 
have followed that decision without giving any opinion 
as to its correctness, at the same time expreesing a wish 
that the matter mi^ht be brought before the LoBB 
Chaitobllob. But, m fact, there was a substantial and 
not a merely verbal distinction between tbe two oaaee. 
In re Potter's Trusts might have been decided on the . 
ground that the gift was to a class which, according to. 
a fair construction, might be held to consist of two di»- 
tinct classes : first, the nephews and nieees then living f 
secondly, the issue of all nephews and nieces, whether 
living or dead at the date of his will. But here the 
class was clearly described and limited to first coubum -. 
living at the date of the will | and to read the clause as 
equivalent to ' I give the shore or shares of any ooiiai& 
wno would have taken if living at my deaihy' would be 
introducing words of contingency which were not in 
the will at all. He added that his construction would, 
have been the same if it had been an instrument inter 
vivos. 



^^^jX' 17.^' } ^^ ^^^^*® TBUsra. 

Power of Appointment — Release under Mistake of Itow — ^ 
Subsequent Appointment, 

Margaret Fry — formerly Margaret Dyne, spinflter-— 
had (in the events which happened)iiqgeneral power of 
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appointmeoty subject to her own life interest therein, 
over one-sixth of the residuary estate of her sister Sophia 
Dyne, there being a gift over to her (Margaret Frj'si) 
next of kin in default of appointment. 

By settlement on her marriage, dated August 29, 
I82by she assigned all her power^ right, estate, and in- 
terest in the principal of the said one-sixth part of the 
said residuary estate, upon trust, in the events, which 
happened, after the decease of the survivor of herself 
and husband, for her brothers and sisters^ and the issue 
of such of them as should be deac^, as she should by deed 
or will appoint, and in default of appointment, in trust for 
her said brothers and sisterd and their issue as therein 
mentioned. And it was thereby expressly declared and 
agreed * that the power of a[)pointmeut vested in her by 
virtue of the will of the said Sophia Dyne should be 
deemed and considered as wholly released and extin- 
guished by that indenture, and that the share and in- 
terest over which such power extended should be deemed 
and considered as part of the property comprised in the 
settlement.' 

Margaret Fry survived her husband, and died in Sep* 
tember 1868. 

By her will, dated in 1853, she appointed her share in 
the estate of Sophia Dyne ' so far as the same was sub- 
jeet to tbe trusts of the said marriage settlemeat,' nnto 
and equally between her great nephew William Brutton 
(since deceased) and b^r great niece Mary Ellen 
M'Callum absolutely ; and she gave the residue of her 
peiBsonal estate to her cousin Henry Dyne, and appointed 
the said Henry Dyne and John James executors of that 
her will. They having paid the money representing 
the said one-sixth share into Court under the Trustee 
Relief Act, a petition was now presented by some of the 
persons entitled under the settlement in default of 
appointment, prayins^ that the rights of all parties might 
be ascertained, and the fund paid over to such persons 
as should be found entitled to it. 

Mr. B. B. Rogers^ for the petitioners, contended that 
Margaret Fry's power of appointment was eifectually 
destroyed by the release in the settlement 

Mr. Dyne for six respondents in the same interest, 

Mr. Freeman for Henrv Dyne, and 

Mr. WiUiamwn for the specific legatee, were heard 
only on the qnestion who were entitled under the will. 

Jajces, V.O. (without hearing the other side), was 
of opinion that the release was void ; the lady fancy- 
ing that she was entitled absolutely, assigned her 
interest to certain persons, and in so doing released her 
power of appointment As it was, she was merely 
releasing to herself under a false apprehension cf law. 
On the question who were entitled under the will, he 
odoldnot, as he was asked to do, disregard the words ' so 
far as the same was subject to the trusts of the marriage 
set^ment,' especially as il was clear she had been told 
that the fund m question was not subject to the trusts of 
the settlement That being so, he was of opinion that 
the specific appointment did not take eflect as to this 
fond, but that it passed under the residuary bequests to 
Henry Dyne. Costs of all parties out of the fund. 



Jaicxs V C 1 

July 19 20* 1 ^^^^^^^ ^- EoiwoBl). 

DomicUe of Origin or of Adoptum-^Permanont Betidence 
Abroad, 

A Scotcfamani having a Scotch domicile of origin some 



time before 1799, went to India, and with the excep- 
tion of two sereral internals, each of a doration of two 
or three years, during which he returned to Europe and 
travelled upon the Continent and in England, he 
resided at Bombay till 1832, holding there a medical 
appointment under the East India Company. In 1833 
he retired on a nensioo, and returned to England ; add 
soon afterwards he went to Jersey, where he took a hoilse 
and was joined by his wife. Forseveval years aftMwards 
he continued to reside either in Jezaey or at St Servan^ 
in France, where he was interested in a sngar refinery^ 
About this time two children were bom to him, both of 
whom died and were buried at St Servan. From 1841 
to 18^ he resided continuously in Jersey. In 1845 he 
paid a visit to Scotland, but returned to Jersey, saying 
ne detested the climate of Sootknd. In 1851 he K* 
moved the bodies ; of his two children ftom France to 
Jersey, where he buried them in a brick vault 
Upon that occasion he asked the briokkyer whether 
there would be room for another coffin in the vaults and 
being answered in the affirmative, said that should be for 
him. His brother and his sister at his request came to 
live in Jersey. In 1863 he went to ScoUand with the 
intention of buying an estate there, but returned to 
Jersey not ha?mg bought it, and declaring that the 
climate was too damp and bad. After his return he laid 
down a great quantity of wine in Jersey. Two 
vears afterwards he died, and was buried in Jersey, 
having made his will and a codidi thereto, by 
which he directed the purchase of an estate in Scot- 
land or elsewhere, to be entailed upon one of his grand- 
sons and his issue, and by which he also left his 
grandson a legacy of larger amount if he should continue 
to reside in Jersey than if he should leave it The 
question of domicile affected the construction of this 
will. 

Mr. AmphleU and Mr, Viilien wcve for the plaintiflb, 
the trustees of the will. 

Mr. Kay and Mr. Eddia and Mr. De Oex and Mr. 
Oardmer for some of the defendants, who affirmed that 
the testator's domicile was in Jersey. 

Mr. Mackeaon, Mr. Crosaley^ Mr. WiUoock, and Mr. 
Cotes for the other defendants, who affirmed that the 
testator had not lost his Scotch domicile. 

James, V.C, referring to the recent unreported case of 
Udney v. Allarat, in the House of Lords, said the law 
was clear. A man's domicile of origin was changed 
whenever there was a permanent residence of an unli- 
mited character voluntarily assumed by him abroad. 
The facts in this case resembled those in Hoskinsy. 
Matthews, 8 D. G. M. & G. 13, and he decided that the 
testator's domicile was in Jersey. 



Practice — Clerical Error, 

Mr. Daniel Jones asked for leave to amend a petition, 
on the ground that the name of a respondent had been 
given by a clerical error as Charles Bird B. instead of 
Charles Edward B. 

Jascss, V.C, said he would be described in the order as 
' Charles Bird B., in the petition wronglv called Charles 
Edward B.', and that there was no need to amend the 
petition. 
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j^^* \ ^n the goods of D. Junturs. 

Tfiftom^i^ofy Suit — Ouardicm ad Uten^^Next of Kin of 
Minor — VitdUon, 
David Jenkins died on November 28; 1867, leaving a 
will, in which he appointed his wife sole executaiz and 
gnaTdian to his only ehild, a minor^ eight years of age. 
The executrix proved the will on December 14, 1867. 
- Bayfordf on behalf of John Jenkins/ brother of the 
testator, moved the Court to appoint him guardian td 
the minor, for the purpose of calling in the probate and 
contesting the yaudity of tiie will. He referred to 
Sidney Smith's Chancery Practiee, 7th ed. voL L pp. 

Lord Pekzakob : — ^It may be a proper application^ but 
I cannot grant it behind the mother's back. You must 
first cite her to show cause why the uncle should not be 
appointed guardian ad Htem, 

Divorce and 1 
Matrimonial Causes, > MuMBT v, MxTHST. 
July 6, 20. J 

Matrimonial Suit — Petition for Alifnony — Ko Answer — 
Hespondent^s Faculties Proved by AjffidaviL — Practice, 

. This was the wife's petition for alimony pendente lite. 
The husband filed no answer. 

J>. Stoabey aaked to be allowed to prove the re- 
spondentia inoome by afiidavits. He carried on the 
business of a quack doctor at Kingston-on-HuU, and it 
yrouid; be very ezpenaive to bring up witnesses to. prove 
his facul^es. 

Lotd PsNZAKOE i-^I think, in order to save needless 
expense, I should grant the motion, but you must give 
notice to the respondent that you have filed affidavits in 
the Begistrv, where he can see. them, and that you 
intend to ask the Court to allot alimony upon them. 
^ Affidavits as to the respondenfs income were filed in 



the Registry, and on July 20 alimony at the rate of It 
per week was allotted to the petitioner. 

Divorce and 1 
Matrimonial Causes, \ Milford v, Milfoed. 
July 20. J 

Matrimonial Suit — Pennanent Alimony — Mamtemmce 
and Custody of Children, '■ '' 

The wife obtained a decree of judicial separation on. 
the ground of the husband's adiuterv on December 18, 
1866, and tbe custody of the two children of the mar- 
riage—daughters, aged respectively ten and eight years 
— was given to her until further order. The matter 
now came before the Court on applications by her for 
permanent alimony, and an allowance for the main- 
tenance and education of tbe children. The separate 
income of the petitioner was admitted to be 24o/.per 
annum i that of the respondent, 550Z. per annum. The 
father of the respondent, a banker at Exeter, aQd his 
daughter ofl^ered to take charge of the children, and to 
maintain and educate them in a manner suitable to 
their future position in life. 

Dr, Spin/cs (with him Dr. Tristram) for the pe- 
titioner. 

Dr, Deane (with him Searle), for the respondent^ 
urged that the Court should consider the interests of 
the children, and commit tbem to the care of their 
grandfather and aunt. If the petitioner thought fit to 
keep them, she was not entitled to ask for an allowance 
for their maintenance. 

Lord Penzance held that the petitioner, as the inno- 
cent party, was entitled to the custody of the children. 
He allotted permanent alimony (including the wife's 
separate income) at the rate of 266^. per annum, and 
ordered the respondent to contribute 302. a vear towards 
the maintenance and education of the children, . both 
orders to go from the date of the decree. 



\x^ €^mxi d ^trmitaltg. 



Wages^Ohjection to Iteyistrar^B Meport^New Bvideiwe, 

There were tyro causes of wages against this vessel 
by separate masters ; the vessel had been sold and the 

r^eedspaid into Court The suits were undefended 
the owner, but a judgment creditor in respect of 
repairs had intervened, and thereupon the accounts of 
the masters were referred. to the registrar, who reported 
that nothing was due to the plaintifib. Petitions were 
then filed in objection to the report, which now came on 
lo» hearing. 

PritchtSd, for the plaintifis; tendered witnesses in sup- 
port of the olgectioDS. 



PhilHmore, for the defendant, objected. The witneases 
might have been examined before the registrar, and 
therefore, unless some good reason were given, ih» 
Court ought not to allow their evidence to be taken. 

Sir R. J. Phillthobb : — ^Asthe witnesses were aeoea- 
sible at the time of tbe hearing before the registrar, they 
could not now be called. The Court would therefore reject 
the petitions, but allow the matter to be again referred 
to the registrar upon the plaintiffs paybg the costs al- 
ready incurred and finding bail, each m BO/., to answar 
further costs. In future, when objectious are taken to 
the report of the registrar, and it is intended to call fur^* 
ther evidence, averments to that e&ct most be intre* 
duced into the petition, with reasons why the witaMMt 
could not be previously called. 
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Lo&p Hazebsley, L.C.1 Oyerekd, Gttbitby &, Co. 
July 14, 28. J (Lijciibd) v, OumrsT. 

Demurrer — Limited Company — Dtreeiors. 

This waa an appeal from an order of Malins. V.C. 
{asUi, p. 116^ overruling a general demurrer to the bill 
put in on benalf of two of the defendants. 

Sir J2. Palmer, Mr, Olasse, and AL^, H* M. Jackson 
tat the appellants. 

Mr. Cotton and Mr, Ferrers for the hill. 

The LoBD Chakcellob could not agree with the de- 
mmai of his Honour V.C. Mauhb. The xelief sought by 
lbs bill went to the recovery, first of the paid-*up capitaL 
iddch.had passed through the directors' hands, and 
secondly of the amoont which the sharehdldera had had 
fta pay on their shares since the company was in Uquida- 
^'-^ With regard to the second claim, none of that 
' had ever come to the hands of iha directors, and 
npany could not under anv dreumstanoes obtain re- 
nt of it in this Oowrt. With regard to the first, no 



That might be a great risk; but at least the company 
mogt be taken to have been aware of it. At any rats 
the company could not now, in the absence of firaud or 
personal misconduct on the part of their directors^-nei- 
ther of which were charged in the bill — seek to make 
them refunc^money which had been used by them for 
the very purposes for which the oompany was formed, 
and in a manner authorised by the memorandum and 
f- articles of alsociation. The demurrer must be allowed, 
with costs, and the deposit be returned. 



the company could not under any dreumstanoes obtain re- 
Mormant of it in this Oonrt. Wi " 
wibt if the bin sufficiently alleged a breach of trust in the 
amplication of it, ths defendants might be made liable to 
fftiand it by a suit in thii Court But the facts of the case 
at ftatad in the bill wer*. that the company was formed 
and tka m^My •ubscribed f(^ the very purpose of buying 
Ito buioM ^ tii« old fim of Ovarand ft Gon^y. 
yoL. IT. 



I QiPFAED, L. J. 1 Re China Steamship Co. (Ldciixd). 
July 26. J Ex parte Dbukxond, 

Companies Act. 1862, «. QS^Contraot to take Sharee^ 
memorandum of Astoeiation, 

Mr. Drummond appealed from the decision of the 
Masieb op the Boll9 (reported atUi, p. 6), holding 
that his name was rightly puiced oa the list of cootn- 
butories. 

The China Steamship Company was formed for the 

Surchase of the business and assets of the Labuan 
!oal Company; the consideration being fully paid-up 
shares in the China Company. Mr. Drammond, who 
was a holder of shares in the Labu^ii Companyi sub- 
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aeribed the memorandum of associatioQ of the new 
company for twenfy-five aharea, and became a director. 
He afterwarda applied for shares in the new company in 
respect of his shares in the old, and 479 fully paid*up 
ahuee were allotted to him* Upon the winding-up of 
the China Company Mr. Drummond's name was placed 
by the official liquidator on the list of contributones for 
the twenW-five shares for which he had subscribed the 
memorandum of association of the new company, and 
the Master of thb Eolls declined to remove it. 

Mr, Jewel and Mr, Speed appeared for Mr. Dmmmand 
in support of the appeal. 

Mr. Hoxhurgh and Mr, TFickene for the official liqui- 
dator, 

GlFFAB3>> L.J,, held that the obligation to take the 
twenty'-iiTe shares was satisfied by the allotment of the 
470 shares^ and Mr. Drummond's name must be remoyed 
from the list of contributories. 



^JbSt 26 i ^^CKIXSON V, DlIXWtK. 

Settlement — Husband and Wife — Covenant to Settle after 
AoQuired PropeHy^Gift by WiU of Husband to Wife 
— Property Acquired after the Coverture, 

Special case. By their marriage settlement, dated 
August 2H, 1828, Mr. and Mrs. DiUwyn entered into a 
joint and seyerai covenant that they and all necessary 
parties would concur and join in conveying, assigBing, 
settling, and assuring all property, whether real or per- 
sonal, to or in whidi Mrs. Dillwyn or her husband in 
her right might thereafter become entitled or interested 
under the wul or intestacy of or by gift from her father, 
or under the will or intestacy of or by gift from any 
other person or persons whomsoever, so as to vest the 
same m the trustees upon the trusts of the settlement. 

Mr. Billwyn, the husband, died in August 1848, 
having bv his will given all his real and personal estate 
to his wife absolutely. 

Mrs. PiUwyn also became entitled, upon the death of 
a ^ster in November 1849, to receive under the will of 
her father a sum of 100/. 

Mr, C. HaU appeared for the surviving trustee of the 
settlement. 

Mr, Cotton and Mr, Fry, for Mrs. Dillwyn, contended 
that the covenant only extended to property acquired 
during the coverture. 

Mr, Murray Browne for the only surviving child of 
the marriage. 

The Vice-Chajtcellob said that although the cove- 
nant, literally constraed, applied to the whole life of the 
wife, the intention of the parties never could have been 
that it should apply to the husband's own property. 
The questions were: whether the covenant appued — 
(1) to the property which Mn. Dillwyn aoquirea under 
her husband's will; (2) to the JLOO/L which she became 
entitled to receive under her father's will. Therefore 
His HoKoiTB held— (1) that the wife was not bound 
to settle what she acquired under her husband's 
will ; but (2) that she must bring into the settlement 
the 100/. deiived under her father's will, as that came 
within the express terms of the covenant. 



^u?y%L ^'} ^^"™ a.. Cabtbb. 

MarriagB SdOemeiU-^ovenent by Wife to Settle After^ 
acquired Property^Oift by Wa of Husband to Wifo^ 
Property Aofmred afier the Coverture, 

By a settlement made in 1849, on the marriage of Mr. 
and Mrs. Carter, a sum of 5,000/. was assigned to trustees 
upon certain trusts for the issue of the marriage ; and in 
the same settlement was contained a joint and separate 
covenant by the intended husband and wife, ' that if she; 
her executors or administrators, or he, his executors or 
administrators, in her right, should at any time there^ 
after become absolutely entitled ' to any real or personal 
property of the value of 200/. or more, they respeetivMvi 
or their respeotive executors or administtetots, W4uld 
convey and aaidgn the same upon the trusts of theeettlsh 
ment, 'or as near thereto as ctranmatances wovd^ 
admit of ■ 

Mr. Carter died in 1868, having by his will g^ven to 
trustees, of whom his wife was one, all his real and per* 
sonal estate in trust as hia wjfe should appoint, and 
subject thereto upon certain trusts for herself and lier 
children. 

The real property left by Mr. Carter was of the value 
of about 6,(X)0A Mrs. Carter duly ^pointed the whole 
of it to heiBel^ in ignorance of the effect of the above 
covenant. A bill was then filed by the trustees of the 
settlement to enforce the covenant, and for an injuncti<Hi 
to restrain Mrs. Carter from dealing with the property 
whidh she took by her husband's wilL Mrs. Carter d^ 
muired for want of equity. The motion for injunction 
and the demurrer now came on for hearing together. ■ 

Mr, C, HaU and Mr, O. WiUtamwm for the demurrer. 

Mr, Wickens and Mr, Caeson for the bill and motion. 

Malins^ V.C, said he should follow his own decision 
in Dickinson v. DiUwyn (see above), and hold that the 
property which came to Mrs. Carter under her husband's 
wilt was not affected by the covenant, on two grounds ; 
first, because he considered that the words in the cove- 
nant ' at any time thereafter,' meant only ' at any time 
during coverture^ ' and, secondly, because of the extreme 
improoability that a gift to the wife from the husband 
himself by his will was meant to be included in such a 
covenant 



WiU^P&wer of Appoinimentf not JEUduiive — Execution 
Held Void as to Part only, 

fiy a settlement made on the marriage of Mr. and 
Mrs. Plummer in 1809, certain real and personal pro- 
perly was settled upon the husband and wife for life, 
and on their decease it was to go among the children of 
the marriage and the issue of any then dead, as the hus- 
band and wife should jointly by deed, or the survivor 
should by will appoint and in default of appointment 
among the individualB of the same class equally. 

There were five children of the marriage; one at- 
tained twenty-one vears, and died a bachelor in the 
lifetime of Mr. and Mrs. Plummer; another, Geoige, 
also died in their lifetime, but left four children ; three 
survived them, i.e, Henry Plummer, Frances PltAnmer, 
spinster, and Mrs. Westmacott. Mrs. Plummer survived 
her husband many years^ and died inl867; having by her 
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will, in pnnoance of the afoiMaid poweri appointed 
out of the eaid traat pioperty a certain nouse to Frances 
in fee, a sum of 2,500/. stock to Mrs. Westmacott, 500/. 
to Heniy^ and 100/. to Mana, one of h«r four grand* 
diildren; and she then gare and appointed all the 
residue of her pnopertj to the said Imicee Pliunmer. 
The specific appointments did not exhaust the fund. 

This hill was filed to ohtain the decision of the Court 
OB the Taliditj of the q>poiatment8 ; it was admitted on 
all aides that the power in the settlement of 1809 was 
waS' not a power of exclusive appointment, while in 
£sct the effect was to exclude the three remaining 
children of the deceased son George. 

Mr. OlasBe and Mr. Waugk for the trustees of the 
aetOementofldOQ. 

Mr, J, Pearson and Mr. I^mgley, for Frances 
PlamnMor, contended thai even if the appointment of 
the readne were faad^ the specific Appointments re^ 
mained good. 

Mr, CoU and M\ Em^y for Mrs. Westmacott| sup- 
piovted the same yisw. 

Mr, CoUon and Mr, Bedwell, for the children of the 
aon QeoT^e, contended that the execution of the powmr 
was had m Mo, and that the entire trust property went 
as in default of appointment 

IfALiirs, V,Q,, howeveri held that all the appoint- 
ments contained in the will were good, with the excep- 
tion of that of the residue of the trust fund, contained m 
the residuary gift to Frances Plummer, and therefore 
that such residue onljrwas unappointed. That would 
have heen the result if the specific appointments and 
the appointment of the redaoe had oeen made by 
separate instruments, and His Hokoub thought the 
same principle ought to apply when the appointments 
wero all made by the same instrument. 



MAinf8,V.C.\ 
July 29. I 



Hbashak V, Pbabsb. 



Apportiimment Ad (^^6 Wm, IV, c, 22)— TYM* Bm^ 
charg&^IndrumeHt Creating Life Interest before ihe 
Ad — Lease Benewed and Tithes Comrmtted After, 

Adjourned summons, upon which the only questibn 
was as to the right of the applicant, Dr. Gratwicke, as 
the legal personal representative of his deceased wife, 
to an apportionment of a certain tithe rent-eharge. 

Mrs. Gratwicke was tenant for life under the will of 
a testator who died in 1821 (before the date of the 
Apportionment Act) possessed of certain tithes, which 
he neld under a renewable lease for lives. The last 
renewal was made to the trustees of the will on No- 
vember 10, 1834 Rafter the date of the Apportionment 
Act), and imder tne Tithe Commutation Act the tithes 
were commuted b^ an award of the Tithe Commissioners 
made on June 25, 1849, which was duly confirmed on 
September 8, 1851. 

Mrs. Gratwicke died on September 26, 1867, five days 
before the tithe rent-charge, which was payable half- 
yearly, fell due. 

Mr. C. HaUf in support of the summons, contended 
that the tithe rent-chuge was apportionable. 

Mr, Q, QreenSj for the residuary legatees, contra, 
insisted on the difference between a rent-service and a 
tithe rent-charge, and argued that the latter was not 
vnthin the Apportionment Act, 



The Yige-Chancbllob said that, but for the Tithe 
Commutation Act, this lady would have received in kind 
the entire tithes of corn and hay for tiie whole summer: 
and autumn of 1809, and that Act only substituted k 
rent-char^ for the tithes which she would otherwise' 
have received. The Apportionment Act ought to re* 
ceive a liberal construction , and therefore Hib Hoiroirit 
held that this tithe rent-charge was apportionable, 



Jambs, V.C.li^r 
July 80. J^ 



ABSHALI. l^. Boss, 



Jn/Wioiion — Irade-'Mark — Misfspreseniation — Patent, 

The plaintiffs were fiax spinners and thread mannfnc^ 
tuiers, carrying on business at Leeds and Shretmbury 
under the firm of ^Marshall & Oo.V and had forfcity 
years past used for the wrappers of the firat quality of 
thread manufactured by them an embossed stamp of an 
oval shape, containing, amongst other things, in the 
upper half of the margin the word ' Shrewsbury,' and in 
the lower half the words ' Patent Thread.' With J]^ 
spect to the latter they stated in their bill as follow^ : — 
*The word "patent " m the description "patent thread*' 
is the name by which thread of the first q^uality is atfd 
for many years last past has been described and known 
in the trade ; and the words "patent thread" are and 
for many yean last past have been used by thread manu- 
facturers and tha trade as the name or designation of 
thread of the first quality. The word has no referenco 
to any roval letters patent, or any exclusive privileges iti 
respect of the thread, and is merely used as a term ^f 
distinction to distinguish the first quality from the second 
quality of thread.' . . 

The infringement was not disputed, but 

Mr. Davey, for one of the detendants, contended thfit 
the misrepresentation involved in the use of the term 
' patent tiiread,' to describe an article which was not, 
and never had been, protected by a patent, disentitled 
the plaintifis to relief in a Court of Equity. 

Mr, Kay and Mr, Marten were for the plaintiffs. 

Jambs, V.G., said that he was very glad to be able to 
grant what justice required without interfering with the 
decisions which had been cited. The word 'patent' 
was certainly sometimes understood as having nothing 
to do With letters patent, e,g, in 'patent leather boote* ; 
and here it was a material cireumstance that it had been 
used in such a sense for many years by manufacturers 
and the trade generally. 

Injtmt^m granted. 



Jijcss, y.C. 1 /» re Patent Floor Cloth Company 



July 30. 

Vohmtary Wmdrng-ttp — Insuii 
Compulsory Winmi 



(Limited). 

dent ybtioe-^Petitionfor 
^'Up Beheard, 



In February 1860 a petition was presented by certain 
creditors for a compulsory winding-up of the company ; 
but inasmuch as it appealed that a resolution had pre- 
viously, vis. on Januai^ 6, 1S68, been passed for a 
voluntuy winding-up, it was ordered that the latter 
should be continued under supervision. The liquidator 
having contracted to sell certain property of the cpm- 
pany under such winding*up, the purchaser objected to 
the title on the ground that the resolution for a volun- 
tary winding-up was void for want of sufficient notice, 
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With a view of removing this diffieulty a motioB was 
now made, with consent of all parties, wat the original 

SBtilioB for a compulsory winding-up might he re- 
eard. 

Mr, Lawsan for the motion. 

Mr, Qiffard for the liquidator of the company under 
the voluntary winding-up. 

Mr, Davey (am, cur,) mentioned a recent case (not 
reported), in which such an order had heen made with- 
out any fresh advertisements being required. 

James, V.C, said he should n>llow that precedent, 
and ordered the petition to be in the paper on Saturday. 
On Saturday His Hokoub said the registrar had heen 
unable to find the order mentioned by Mr. Davey, but 
saw no objection to making the order, all parties entitled 
to be served having been served again. 



Jambs, V.C. \ Be Oxfobd akd Cantbbbuby Hall 
July 81. J Company (Limited). 

Winding-up — Creditor ReaUsing Security — Purchase" 
Mfmey Remaining Unpaid — Reeciesion of Contract, 

Adjourned summons. 

Prior to the windingHup of the above company, the 
London and County jBank advanced to the company 
11,000/., for which tne company executed a mortgage of 
their premises in Oxford Street and Lambeth, the deed 
being dated July 3, 1867, and containing the usual 



power of sale. On Januair 0, 1809, about six montltt 
after the commencement or the winding-up, but before 
their claim had been sent in to the offlciaA liquidator, 
the mortgagees contracted with a Mr. Syers for the sale 
to him of the mortgaged property for 8,600/. (besides 
the fixtures, which were subsequently valued at 758/.). 
The purchaser being unable to complete his contract, cm 
June 20, 1860, after their claim had been sent in, they 
signed a new contract, whereby it was agreed that the 
old contract should be considered as cancelled, and the 
premises and fixtures should be purchased by a Mr. 
Taylor and a son of the former purchaser for 0,026/. ; 
the deposit already paid to be considered as paid on 
account of the new contract, and the balance of the 
purchase-money to be paid on April 1, 1&70. Under 
these circumstances the liquidator contended that the 
bank, having realised their security before sending in 
their claim, could only be allowed to prove in the wind- 
ing-up for the balance of their debt, after deducting the 
amount of the purchase-money specified in the first 
contract. 

Mr, Kay and Mr, fValler for the bank. 

Mr, Eddie and Mr, Higgine for the official liquidator. 

Ja^ss, V.C., said that the case was not governed by 
KeUock'e case, the creditors having elected to realise 
their security before sending in their elaim, and that 
the claimants could only prove for what was due to them 
after deducting the net proceeds of sale. Costs of all 
parties out of the estate, 
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Loud HATfltsRiEY, L.C., 

and GuPFARD, L.J. 

July 31, Aug. 5. 



In m CoBK AND YotJonAi 
Railway Co. JSr parte 
OVKRBND, GmatKEY & Cc, 
AND Kv parte London and 
HAHBUReH Bank. 



Lloyds Bonds — Validity of, in Equity. 

This was an appeal from a decision of Malins, V.C. 
(reported antk, p. 143). The question in the case was as 
to the validity in equity of certoin Lloyd's bonds which 
the railway company, having exhausted their borrowing 

Cera, had, in 18i32, given to their financial agents 
id Leopold Lewis, for him to raise money upon. 
Tha issue of these bonds was sanctioned by the share- 

TOL. IT. 



holders of the company ; and Lewis raised money on 
them, and paid some of the creditors of the company. 
Subsequently the Cork and Youghal Hallway was 
wound up under an Act of Parliament. Claims were 
carried in under the winding-up against the assets of the 
company by Overend, Gurney & Co. as assignees, and by 
the London and Hamburgh Bank as mortgagees of some 
of the bonds given to Lewis. The Vice-Chancellor 
allowed the claims,, and the railway company appealed. 

Mf» Jessd and Mr» Higgins for Ihe appellants. 

Mr, Roxburgh and Mr, Lindley for Overend, Gurney 
& Co. 

Mr, Cotton and Mr, Graham Hastings for the London 
and Hamburgh Bank. 
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Mr. J, Pearson, Mr. Wtiller, and Mr, Jackson for 
other parties. 

The Lord Chancellor said that it certainly was not 
law, as had been contended^ that, when a company had 
exhausted their limited powers of borrowing, no con- 
tractor or creditor who subsequently trusted the com- 
pany could be allowed to recover. On the other hand, 
any loan-notes or debentures given by a company beyond 
their powers were void in equity no less than at law. 
But in this case, as to some of these advances, it had 
been proved that they were actually applied in payment 
of det)ts incurred by the company, and others were ad- 
vanced for the payment of specific debts; and the 
whole series of transactions was effected with the con- 
sent and sanction of the shareholders. They knew that 
the money was to be raised, and they certainly could not 
now take the surplus assets which were in fact created 
by this money, without paying the debts. The order 
made, however, must be varied, as it was not proved that 
all the money advanced was applied in payment of debts. 
There must be an inquiry on that point, and the bonds 
must be held good so far as they represented money 
applied in payment of debts recoverable against the 
company. 

GiFFARD, L.J., concurred. 



Lord HATHERLBr, L.C. 1 
and GiFFARD, L. J., X Lxisa v. Reed. 
Nov. 4. J 

Bmejit BtiUding Society — Certified Htdes — Legality of. 

The question in this case involved the legality of one 
of the rules of the Northern Counties Permanent Bene- 
fit Building Society, which had been certified by Mr. 
Tidd Pratt, the barrister appointed for that purpose. 

The rule in question authorised the trustees of the 
society for the time being to borrow money at interest 
not exceeding 6/. per cent, to procure whictf they should 
give their personal security, being indemnified out of 
the first funds of the society which should be received, 
subject to a proviso limiting the total sum of money to 
be borrowed to two-thirds of the amount for the time 
being secured by mortgages to the society. The object 
of the bill was to have it declared that this rule was 
not authorised by the Act of Parliament 6 & 7 Wm. IV. 
c 32, under which the society was constituted, and that 
such borrowing was a breach of trust, and beyond the 
powers of the trustees of the defendants, and that the 
payment of interest on the money borrowed was a mis- 
appropriation of the funds of the society. The question 
was raised upon demurrer, and Malixs, V.C, being 
of opinion that the case could be more conveniently 
decided at the hearing, overruled the demurrer, but 
upon appeal, 

Their Lordships thought that the questions of law 
were fairly raised by the bill, and were proper to be 
decided upon demurrer. They agreed that the cer- 
tificate of the barrister could not make the rule valid 
if it contravened the Act of Parliament, but it was 
admitted that there was no express prohibition in the 
Act, and, on the other hand, it might be very convenient 
and beneficial to the society to be able to borrow money 
for an advance at a time when all their funds might be 
invested. They therefore allowed the demurrer. 

Sir Roundell Palmer and Mr, J. W, Chitty were for 
the demurring defendants ; and 

Mr, Olasse and Mr, Graham Hastings for the bill. 



GiFFARD, L. J. "I He The Natal Ikvestmbkt Compaitt 
Nov. 3. J (Limited). Shell's Case. 

Company — Surrender of Shares — Subscriber of Memo* 
randnm of Association — Companies Act 1862, s, 23. 

The question on this appeal was whether Mr. Snell 
was a contributory in respect of twenty shares. He had 
signed the memorandum of association for twenty shares, 
and had also made the usual application for them and paid 
the deposit After this, and oefore any shares had been 
registered in his name, he discovered that the character 
of the company was different from what he had supposed, 
and he thereupon requested that his application for shares 
should be cancelled and his deposit returned. This was 
done, and his name was never entered on the register of 
members of the company. By the articles of association 
the directors had express power to accept surrenders of 
shares. 

The Master op the Rolls thought that under sec- 
tion 23 Mr. Snell was bound to become a shareholder, 
and that what had been done had not the efiect of re- 
leasing him. Mr. Snell appealed. 

Sir B. Baggallay and Mr, Marten for the appellant. 

Mr, Jessel and Mr. Kelly for the respondent, the liqui- 
dator. 

GiFFARD, L.J., thought that Mr. Snell's position in 
the first instance was equivalent to that of a shareholder, 
but that the subsequent transactions had severed his 
connection with the company, so that he ceased to be a 
shareholder. He reversed the decision of the Master 
OP THE Rolls. 



Lord Romillt, M.R. " 
Nov. 8. 



ToNGE V, Ward. 



Injunction — Trademark — Imitation of Tradet*^s N^ame by 
a Word Similar m Sound — Foreign Market — Costs. 

This was a suit for an injunction to restrain defend- 
ants from afiixin^ to cloth sold by them tickets having 
thereon a word similar in sound to the plaintiffs* name, 
for an account, and an inquiry as to damages. 

The plaintiffs were manunicturers of cloths at Man- 
chester chiefly for export to, and sale in, America. The 
defendants were commission agents at Manchester. For 
several years it had been customary for the plaintiffs, or 
the commission houses buying from them, to affix 
to the plaintiffs' cloths tickets or labels, having thereon 
the plaintiffs' name, and thereby the plaintiffs' cloths 
obtamed a reputation in America as ' Tonge's ' cloths. 
In 1868 a Mr. Brown, of the firm of White and Brown, 
of New York, gave the defendants, on behalf of his firm, 
an order for cloths of a similar make but inferior quality 
to the plaintiffs' cloths, and at the same time he directed 
the defendants' manager to affix thereto tickets having 
thereon the word * Tungs.' The defendants' manager 
carried out this order without the personal know- 
ledge of the defendants, and sent out to America 
between 6,000 and 6,000 pieces of cloth with such 
tickets affixed thereto. There was evidence to 
show that the plaintiffs were injured by this fraud, 
both as regarded the sale of their cloth, and also 
as regarded their reputation as manufacturers in the 
American market. Upon discovery of the fraud the 
plaintifis at once applied by letter to the defendants 
for an undertaking against the repetition of it, and the 
payment of 50/. to the Manchester Infirmary. The de- 
fendants offered to give such an undertaking and pay 
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60/. to the infirmaiy, but they refus^ to. make sucli pay- 
ment through the plaintiffs or with any acknowledgment 
of the fraud as the plaintiilB required in their negotia- 
tions with the defendants subsequent to their said letter. 
Thereupon the plaintiffs filed this bill for an account^ an 
injunction, and damages. 

Sir Michard Bagpallat/, Mr, Jessel, and Mt\ ThurHan 
HoUand for the plamtiffs. 

Mr. Swaruton and Mr. Hume Williams, for the defen- 
dants, argued that the defendants' manager had affixed 
the tickets as Browne's agent. The defendants were 
willing to comply with the requirements made by the 
plaintiffs' letter, and the bill should not have been filed. 

The Master of the Rolls said the plaintiffs were 
dearly entitled to the decree they asked. The using of 
another manufacturer's name was a stronger thing than 
the infringement of a trademark, and this was plainly an 
imitation of plaintifib' name by defendants' servant, for 
which defendants were resnonaible. The defendants, 
upon the bill being filed, mignt have at once offered the 
plaintiffs all they were entitled to ask, with costs up to 
that time, but they had not done so, and the decree must 
be for an injunction with an inquiry as to damages (the 
account asked for having been waived), and with costs to 
the hearing. 



SttakTj 
Nov. 



[•^■■"■1 



Gebrabd v. Dawes. Ih re the Estate 
OF Matthew Dawes. Dbyden v, 
Dawes. 



SoticOar and Client-^Fund Recovered in Suit — Solicitor's 
Bill of Costs — Cheque of Accountant- General-^lhterim 
Order to Restrain Delivery of Same to the Client — 
23 * 24 Vict. c. 127, s. 28. 

The above suits were instituted by the creditors for 
the administration of the estate of a Mr. Matthew 
Dawes. In 1862 John Whittle, a creditor of the estate, 
obtained (through the assistance of his solicitor) allow- 
ance of a daim in the matter and causes amounting 
(with interest) to the sum of 62/. Ss. Id. The taxed 
costa in reference to that claim were 25/. 16«. Qd., 
making a total of 88/. 0». Id. In 1864 John Whittle 
waa paid the sum of 20/. 10«. Id. as the first dividend on 
his claim. His solicitor soon afterwards sent in his bill 
of costs in respect of the establishment of the claim and 
other matters, amounting to 64/. 4«. Id. On March 6, 
1866^ John Whittie paid his solicitor 5/. on account of 
his bill, and s^ve him a six months' promissory note for 
the balance, viz. 69/. As. Id. That note was not duly 
paid, and a writ was issued for the money. The writ, 
nowever, was not served, because it was not known 
where John Whittle was residing. On February 29, 
1860, a final decree was made in the suit« for the dis- 
tribution of the reeidue of the testator's estate. A 
cheque was drawn by the Accountant-General under 
the decree for the sum of 43/. 14«. bd. in favour of John 
Whittie, and the further payment of his dividend on 
the testator's estate. That cheque, however, John 
Wliittle had not yet received ; in fact, it was still in the 
bands of the Accountant-General. 

Mr. E. S. Ford, on behalf of the solidtor of John 
Whittle, who had only been paid the above-mentioned 
61. on account of his bill of costs, moved, ex parte, for 
an order to restrain the Accountant-General from deliver- 
ing up the cheque to John Whittle (if he should cidl 
for it) until a petition cpuld be presented under the 
83 * 24 Vict, c. 127 (An Act to m^nd the Uws relat- 



ing to Attorneys, Solicitors, Proctors, and certificated Con- 
veyancers) s. 28. By that section it is enacted that — 
' In every case in which an attorney or solicitor shall be 
employed to prosecute or defend any suit, matter, or 
proceeding in any Court of justice, it shall be lawful for 
the Court or judge before whom any such suit, matter, 
or proceeding shall have been heard, or shall be depend- 
ing, to declaro such attorney or solicitor entitled to a 
charge upon the property recovered or preserved ; and 
upon such declaration being made, such attorney or 
solicitor shall have a charge upon and against, and a. 
right to payment out of the property, of whatsoever 
nature, tenure, or kind the same may be, which shall have 
been recovered or preserved through the instrumentality 
of any such attorney or solicitor for the taxed costs, 
charges, and expenses of, or in reference to, such sui^ 
matter, or proceeding,' &c., Sec 

Stuart, V.C., made an interim order as asked by the 
motion, on the undertaking of the solicitor to abide by 
any order the Oourt might make as to damages (if any) 
sustained by John Whittle in consequence thereof. 



^I^7^2 ^'^' 1 B»^i>»^Y ^' Bbbtow. 

Trademark,' Infringement of— Title of Ptiblication — 
' Punch '— ' Punch and Jitdy.' 

This was a motion on behalf of the nroprietors and 
publishers of Punch to restrain the defenaant from pub- 
iiahinff and selling a weekly periodical called Punch 
and Judy, on the ground that the title and general 
appearance of the last named publication (its size and 
shape being the same, and the design of the outer sheet 
or n'ontispiece being of the same cnaracter and in some 
respects similar to that of Punch) was an infringement 
of the plaintiff's well-known and long-established trade- 
mark or copyright, and being calculated to deceive and 
mislead the public, would thereby injure the sale of the 
plaintiff's periodical. 

It was also alleged that there being another well- 
known periodical called Judy the public would erro- 
neously oe led to suppose that there had been an amal- 
Simation between that and the plaintiff's periodical, 
nly three numbers of Punch and Judy had been issued 
at tne date of the motion, and there was no evidence as 
to the fact of any purchaser having been deceived. The 
price and day of publication were different from that of 
Punch. 

Mr. Jessel, Mr. C.\Hall^ and Mr. Lindley appeared in 
support of the motion. 

Mr, Glasse and Mr, Langley for the defendant. 

Mauks, V.C, thouffht the case scarcely fell within 
the authorities, and, being disinclined to extend this 
jurisdiction of the Court, refused the motion. The con- 
duct of the defendant, however, in adopting such a tiUe 
was open to suspicion; and his Ho27ouB would make no 
order as to costs. 

^^™;^*^-}P0UPABD V. FaRDELL. 

Practice — Close qf Evidence — Evidence after time closed 
— iSwyrwtf— 16 «$• 16 Vict. c. 86, ss. 38, 89. 

Mr. Olasse (Mr. Bovill with hira) applied for special 
leave to examine certain witnesses orally under the fol- 
lowing circumstances. The bill was filed by a patentee j 
to restrain the infringeni^nt qf his^atent, An answer i 
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had been put in and replication filed. On the last day for 
taking evidence the defendant filed an affidavit^ saying 
that the alleged invention had been in prior use in 
certain places (not being the prior user alleged in the 
biU); as ne could bring witnesses to show. The plaintLfi* 
alleged that the evidence took him by surprise, and he 
now asked, notwithstanding the time had closed, for 
special leave to call witnesses to be examined at the 
hearing, to rebut the above statements. He referred to 
Dan. Ch. Pr. 823 ; 16 & 16 Vict. c. 86, s. 38 (see Mor- 
gan A. & 0. 187). 

Mr. Afaekeson (Mr, Cooper with him) opposed. The 
application should have been under section 30 of the 
recited Act, which gives the Court the power at the 
hearing, but not otherwise. But even imder section 38 
the special leave of the Court was required, •'. e, upon 
special circumstances shown. But there was here 
nothing special;^ plaintiff had deliberately elected to 
proceed by repHcation, and thus enabled the defendant 
to conceal liis case till the last moment, and must abide 
by the consequence of his election. 

Malins, V.C., thought the Act gave him discretion 
on the subject, and possibly justice could not be done 
without the evidence of these witnesses } he should there- 
fore give the plaintiff leave to bring them, that they 
might, if necessary, be examined orally under the powers 
given to the Court by section 39 of the Act, which he 
should exercise if needfuL 



Malects, V.C.I JBfl The Oil awd Tallow REFDmro 
Nov. 8. J Co. (Limitbd). 

Company — Windmg-up — Servioe ofPetUhn, 

Mr, iV. Higgins applied for leave to serve the petition 
in this matter upon the persons who executed the 
memorandum of association of the company, or any of 
^em. The offices of the company were cloaed, and the 
secretary had gone away. 

The Court gave the leave required. 



pany prior to August 1863, when the defendant conoi- 
pany took a conveyance upon a sale to them of the 
Ulverstone Bailway Company's undertaking and pro- 
perty. The defendant company had begun, but failed to 
complete the road and wharf^ though required by the 
plaintiffs so to do. The plain tifl& prayed for the specific 
performance of the above agreement 

Mr, Fry and Mr, Currey supported the demurrer, on 
the ground that (1) the construction of such works was 
uUra wre8 of the company ; (2) the plaintiffs' remedy 
was at law ; (3) the Cfourt could not enforce an agree* 
ment to do works like these, which it could not super* 
intend; (4) the plaintiffs had forfeited their right to 
relief by laches. 

Mr, Kay and Mr. Nalder appeared in support of the 
bill. 

Jaxbs, V.C. — Rather than allow the company to 
retain possession of the land, and refuse to execute the 
works, the Court would struggle in everr way to make 
them perform their agreement, even, if necessary, by 
allowing the plaintiffs themselves to execute the worlcs 
at the company's expense. The agreement by which 
the railway obtained a release from certain obligations 
in consideration of giving something else more con- 
venient to both parties was not ukra vires. The length 
of time for which the company had held the land with- 
out performing their part of the agreement could not be 
advanced by them as a reason for refusing now to com- 
plete it^ and the demurrer must be overruled with 
costs. 



James, V.C. \ Wilson v, 
Nov. 8. J 



The Fxtrness Railway 
Company. 



Specific Performance — Agreement to Make a Road by a 
Mailway Company — Ultra vires — Laches — Demurrer, 

Demurrer. The bill stated the incorporation of the 
Ulverstone and Lancaster Railway Company, with power 
to take lands for the purposes of their railway, and, 
subject to such waiver of the Admiralty as therein 
mentioned, to carry a viaduct over the Kent estuary in 
Morecambe Bav, and construct a swing bridge. By an 
Act passed in 1858. the Fumess Railway Company were 
empowered to purchase the works of the Ulverstone R;ail- 
wa^, but subject to all liabilities of the said Ulverstone 
Railwav. By an agreement, made in June 1862, between 
the plaintifi's and the Ulverstone Railway Company, it 
was agreed that, if the Admiralty would waive their right 
to require the said swing bridge, and if a conveyance 
should be made to the company of certain land required 
for making the road therein mentioned, the company 
would within a specified time make the road therein men- 
tioned, and would make and maintain a wharf as therein 
mentioned. The Admiralty duly waived ihe right to 
require the swing bridge, and the conveyance of the 
land was duly made to the Ulverstone Railway Com- 



"^^NOV. a^" } TWYNAM V, POBTBE. 

Practice — Revivor and Supplement — Death of a Defendant 
•^Statute 16 ^ 16 Vict, o, 86, s, 62. 

The plaintiff in this suit, her brother, Edwaid 
Twynam, and her sister, EmUy Porter, were entitled, 
as tenants in common, to certain real and leaaehold 
estates. The bill was filed by the plaintiif against tiie 
defendant G. T. Porter (the husband of Emily 
Porter) for an account of moneys received by him on 
her benalf, including the rents and profits of the said 
estates which the defendant G. T. Porter had received 
for a number of years as trustee for the plaintiff. The 
said Edward Twynam and Emily Porter were also made 
defendants in the suit in respect of their joint intereata 
with the plaintiff in the said estatea The defendant 
Emil^ Porter, after having duly appeared to the biU, 
died m August 1869, without leaving any legal personal 
representative. It appeared that her share of the real 
estate was in settlement, and her interest in the suit only 
extended to her being present at the taking of the ac- 
counts, the bill not praying for a partition. 

Mr, Thurston Holland now moved ex parte, on behalf 
of the plaintiff, for an order of revivor, that the suit 
might be carried on without any representative of the 
deceased defendant, or against her husband, the defend- 
ant G. T. Porter, as representing her interest. 

James, V.C, doubted at first whether he had juris- 
diction to make such an order upon an ex parte -Bf^ 
plication, but he ultimately made an order that the 
proceedings might be carried on notwithstanding the 
absence of any personal representative of the defendant 
Emily Porter, deceased. 
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James, V.C. 1 i2« Thb Uititbd Ports and Qeihsbal 
Nov. 6, J Insueancb Oompaxt, 

Wmdmg-up — Priority of PetUians — Advertiaement 

There were three petitions for winding up this com- 
pany. The first, presented hj a person lately in the 
employ of the company, who was a creditor in respect 
of his salary, asked that a voluntary winding-up, which 
had heen voted for at a preliminary meeting but not 
confirmed, might be continued under supervision. The 
other petitions asked for a compulsory winding-un, the 
second in order of presentation being third in oraer of 
advertisement. 

Mr. Eddie and Mr. R C, /. Millar were for the first 
petition. 



Mr. Horton Smith for the second. 

Mr. Amphlett and Mr, Brooksbank for the third in 
order of presentation. 

Mr. E. K. Karslake and Mr. CracknaU for the com<» 
pany. 

Mr, Eobinaon, Mr. Jackson, and Mr. Kekewich for 
other parties. 

Jambs, V.C, said that there must be a compulsory 
winding-up, the proposed voluntary winding-up being 

girt of an arrangement with another company which the 
ourt could not sanction, and that he should make the 
order on Mr. Amphlett's petition, on the ground that 
the advertisement, which was equivalent to service of 
the petition on the world in general, ought to gi^e 
priority. 



€auxis oi €amman If afo. 



Qusen's Betich.\^ Ths Beveblst Comvissionebs^ 
Nov. 3. J Ex parte FiTZQV&LLD. 

Bribery ConwtisHoners — Jurisdiction— Meeting A(h'oumed 
by Txoo instead of Three Commissioners — 15 ^ 16 Vict. 
c. 57, ss. 1, 4. 

By 15 & 16 Vict c. 67, ' An Act to -provide for more 
effectual Inquiry into the Existence of Corrupt Practices 
at Elections for Members to serve in Parliament/ s. 1, it is 
enacted that upon an address of both Houses of Parliament 
Her Majesty may appoint Commissioners to make inquiry 
into corrupt practices at elections. . . , And in case any 
of the Commissioners so appointed die, resign, or become 
incapable to act, it shall be lawful for the surviving or 
contmuing Commissioners or Commissioner to act in such 
inquiry as if they or he had been solely appointed to be 
Commissioners or a sole Commissioner for the purposes 
of such inquii'y, and (as to such sole Commissioner) as 
if this Act had authorised the appointment of a sole 
Commissioner ; and all the provisions of this Act con- 
cerning the Commissioners appointed to make any such 
inquiry shall be taken to apply to such surviving or con- 
tinuing Commissioner or Commissioners. 

By section 4 the Commissioners appointed under the 
Act to make inquiry as aforesaid in relation to any 
county, division of a county, city, borough, university, 
or place, shall upon their appointment, or within a 
reasonable time afterwards, go to such county, division 
of a county, city^ borough, university, or place, and shall 
from time to time hold meetings lor Uie purposes of 
such inquiry at some convenient place within the same, 
or within ten miles thereof, and shall have power to 
adjourn such meetings from time to time, and from an^ 
one place to any otiier place within such county, divi- 
sion of a county, city, borough, university, or place, or 
within ten miles thereof, as to them may seem expe- 
dient j and ouch Commissioners shall give notice of their 



appointment, and of the time and place of holding their 
first meeting, by publishing the same in some newspaper 
in general circulation in such coimty, division of a county, 
city, borough, university, or place, or the neighbourhood 
thereof. Provided always- that such Commissioners 
shall not adjourn the inquiry for any period exceeding 
one week without the consent and approbation of one of 
Her Majesty's principal Secretaries of State. 

Three Commissioners were appointed under this Act 
to inquire into the existence oi corrupt practices in the 
borough of Bridgwater. All three Commissioners held 
a meeting on September 25, 1869, and adjourned to the 
27th, when only two of them attended, and, in the ab- 
sence of the third, took evidence, and adjourned till 
October 19. The Secretary of State had previously given 
his consent to an adjournment till this day in answer to 
an application from the secretary of the Commissioners 
on tneir behalf. It appeared also from an affidavit of 
one of the Commissioners, that the adjournment on the 
27th was in point of fact with the consent of all three 
Commissioners. The three Commissioners sat on the 
19th, and adjourned till the 21st, when they again met 
and committed one Fitzgerald to custody for contempt 
in refusing to give evidence. Upon application to 
Hates, J., at chambers, a writ of habeas corptis was 
granted, returnable in this Court. 

Sir J Karslake {Sleigh, Sety, and M. Moward with 
him) now moved that the prisoner be discharged, and 
contended that the adjournment by the two Commis- 
sioners on the 27th was an illegal act, so that from that 
time the Commission ceased to have any legal existence, 
and the meeting on the 19th was invalid. 

The Attorney- General (Sir H Collier) and Archibald 
in support of the return, contended that the power to 
adioum in section 4 could not cut down the power of 
holding meetings from time to time which the section 
had previously ^ven to the Commissioi^ers. ^ 
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The Court (Cockbitrn, C. J., Mellob, J., Lush, J., 
and Hanken, J.) held that the return was good; and 
that the anplication to discharge the prisoner must be 
refused. Without deciding whether a smaller number 
than two of the Commissioners could exercise the 
powers conferred by the Commission, it was quite 
clear that section 4 conferred a power to hold meetings 
from time to time, irrespective of the regulation as to 
adjournments. Therefore^ assuming that the pro- 
ceedings on the 27th were without jurisdiction, it 
was competent for the three Commissioners to hold 
meetings on a subsequent day. The aigument in 
favour of the prisoner assumed that the proceed- 
ings before the Commissioners must be governed 
by the law and regulations applicable to Courts of 
Quarter Sessions and Coroners^ Courts, which are re- 
j[uired to sit on a fixed day, and where a formal ad- 
journment is necessary to enable them to ^t de die in 
dienu As for the express nower of adjournment in 
section 4, it was intended only to enable the Commis- 
sioners to adjourn from place to place, and perhaps to 
show that they were not bound to sit from day to day. 

Judgment accordingly, 

[An application in this case was made to the Court 
of Exchequer on November 11, 1869, and a rule nisi 
granted.] 

Public Health Act, 1848, s, GQ^Cotts of Seioming, 
Pavinff, <S-c. — Streiits not being Highwaye — Mistake in 
Plan. 

Case stated hj the stipendiary magistrate for the 
Manchester division of the county of Lancaster, under 
the 20 & 21 Vict. c. 43. 

On August 7, 1887, the respondent was served with a 
notice by the IJocal Board of Health for the district of 
Rusholme, under section 69 of the Public Health Act, 
1848, requiring him, as owner of certain premises front- 
ing and abutting on Victoria Street in the said district, 
not bein^ a highway repairable by the inhabitants at 
large, within the space of two calendar months, to 
sewer, level, pave, flag, and channel so much of the said 
street as the said premises abutted upon in manner 
therein mentioned, and in accordance with a plan and 
section deposited at the office of the said local board. 

The respondent not having executed the works in 

{)urf>uance of the notice, the same were performed by the 
ocal board, and the sum of 94/. 11«. 7d. apportioned as 
the respondent's share of the expenses, which he refused 
to pay. 

Upon the hearing of a summons to show cause why 
an order should not oe made upon him for payment of 
the above amount, the respondent contended that the 
notice was insufficient, inasmuch as by the accompanying 
plan it appeared that certain strips of land in front of 
the premises, being private property and not dedicated 
to the public, were required to be paved, flagged, &c., 
and that the notice, of which the plan formed part, being 
therefore bad in nart, was altogether informal and void. 
The magistrate being of that opinion, dismissed the 
summons. 

W. JR. Cole for the appellant. 

Quain (Baylie with him) for the respondent. 

The CoTTBT (CocK^iJjijf, C. J., LvsH, J., HANjriy, J., 



and Hayes, J.), were of opinion that the circumstance 
of a small portion of land oeing indicated on the plan, 
to which the notice could not lawfully have reference, 
did not, therefore, render the notice void, inasmuch as 
the repondent must haye been perfectly aware of what 
was legally required, and that to that extent the notice 
was good. 

Jwlymentfor the appellant. 



Queen^eBenoh, 

Nov. 8. 



Richardson r. Du Bois. 



Ltmatic — Authority of Lunatic s Wife to Pledge his Credit 
— Wife Iteceiving a Sufficient Allowance. 

This was an action by the plaintifi^, a builder and 
decorator, to recover 61/. 5«. 10(/., as the balance due to 
him for painting, papering, &c., a house in Thurloe 
Square, between February and August 1867. The de- 
fendant, who was an attorney and proctor, had occupied 
the house under a lease since the year 1860 till October 
1865, when he became. of unsound mind, and was 
placed in an asylum. His wife, however, continued to 
reside in the house with her three children, and em- 
ployed the plaintiff to execute the repairs in question. 
The plaintiff did not know of the husband's insanity 
until a fortnight after he had commenced his work. 
At the trial before Hanneit, J., in July 1868, at Guild- 
hfdl, it was proved in defence to the action that the 
wife in the space of two years and four months, includ- 
ing the period during which the work was done, had 
received from her husband's estate a sum exceeding 
2,200/. The jury, in answer to questions from the 
learned judge, found that the wife, at the time when the 
work was done, was in receipt of a sufficient allowance 
for herself and her children, that the house wanted 
repairs, and that the charges were reasonable. A ver- 
dict was entered for the defendant, and a rule obtained 
to enter it for the plaintiff for the amount claimed. 

Keane and J. Robins now showed cause ; and 

O'Brien, Serjeant, and Beasley supported the rule. 

The Court (Cockburk, C.J., Mellor, J., LrsH, J., 
and Haitken, J.) gave judgment for the defendant It 
was clear that the wife had a sufficient allowance, and 
she had therefore no authority to pledge her husband*8 
credit. Thero was no reason why the nusband's estate 
should be saddled with an indefinite liability because the 
tradesman had not chosen to make inquiries. 

Mule ^scharged. 



Queen^s Bench, 1 
Nov. 8. J 



Digkauv.Bailet. 



Practice — Issues of Fact and Issues of Law-^ Party 
wtitled to Judgment. 

In this case the declaration was against the defendant 
as sheriff for an escape. The pleas were— first, not guilty ; 
secondly, that the debtor was discharged from custody 
on the production of the certificate of the registration of 
a composition deed under the Bankruptcy Act, 1861. 
Replication, first, a joinder of issue ; secondly, that the 
plamtiff^s cause of action first arose after the registration 
of the deed, and that he was not among the creditors 
referred to or intended to be bound bjr the deed. 

Rejoinder, taking issue on the replication. 

The plaintiff also demurred to the second plea, and 
the defendant to the second replication, but it was held 
by th© Court tbat the plea was bad^ttad the replication 
Digitized by VjOO 



N«r. 12. 1869.] THE LAW JOURNAL NOTES OF CASE9. 



231 



ffood (see Dignam v. Bailey y 37 Law J. Rep. (N.s.) Q. B. 
71). Upon the trial of the issues^ it appeared that the 
plaintiff^ cause of action against the debtor was in respect 
of a bill of exchange accepted by the debtor^ and which 
was outstanding at the date of the deed, though the 
debtor had neglected to plead the deed, and the Court, 
upon a rule obtained for the purpose, directed the 
Terdict to be entered for the defendant, upon the ground 
that the only question raised on the pleadings was 
whether the plaintiff was a creditor bound by the deed 
(see Dignam t. BaiUyt 38 Law J. Rep. (ir.8.) Q. B. 
219. A summons was afterwards taken out at Chambers 
to show cause why the verdict should not be entered 
for the plaintift on the plea of not guilty, and Mbllor, J. 
made an order that the rerdict should be entered for 
the plaintiff on the plea of not guilty ; but, as the 
defendant had succeeded on the issue raised by the 
replication to the second plea, that the po$Ua should 
be delivered to the defendant. A rule to amend this 
order having been obtained, 

Jtaymond showed cause. 

Jl O. GriJUs, in support of the rule, contended that 
the replication could not alter the effect of the judg- 
ment on the demurrer to the second plea, and that the 
Court must look at the plea by itself, so that the plaintiff 
would be entided to the postea as having succeeded on 
both pleas. 

The Court (Cockbtjrn, C.J., Mbllor, J., Ltjsh, J., 
and UAinrEN, J.) were clearly of opinion that the order 
was right, as upon the whole record the defendant was 
entitled to judgment. 

Hule discharged. 



}■■ 



Abret v. Theodorr Crux. 



Common Pleas, 
Nov. 3. 

Evidence — Oral Contemporaneous Agreement Limiting 
Operation of TVritteti Agreement — Bill of Exchange, 

Action by payee against drawer of a bill of exchange. 
Plea, that the bill was drawn by the defendant for the 
accommodation of one A. C. and as surety for him, ta^ 
that at the time of the drawing and delivery of the bill 
to the plaintiff it was agreed between the plaintiff, the 
defendant, and A. C, that the latter should deposit 
with the plaintiff certain securities, consisting of a lease 
and dock warrants for goods, and that, in case the bill 
was not paid the plaintiff snould sell such securities 
and apply the proceeds in payment of the bill, and that 
until so sold the defendant should not be liable on the 
bill. Averment that the plaintiff did not sell such 
securities, but that he still holds the same. 

At the trial before Keating, J., at the Middlesex 
sittings in Trinity Term last, the question was whether 
the defendant should be allowed to give oral evidence 
only in support of this plea. The learned judge having 
refused to admit such evidence, a verdict was entered 
for the plaintiff. A rule nisi was afterwards granted for 
a new trial. 

Channell showed cause. 

Ilenry James in support of the rule. 

The Court (Willes, J., dubitante) held that the 
learned jud^ze rightly refused to receive the oral evidence, 
as the effect of it was to alter the defendant's liabilitv 



I it appeared on the face of the bill. 



Rule discharged. 



' i MOBBIS 9. BeTHELL« 



Common Plea^, 
Nov. 6. 

Bill of Exchange — Gorged Acceptance-^lSstoppet front 
Denying Acceptance, 

Action against the defendant as acceptor of a bill of 
exchange, dated July 20, 18(58, for 400/., and payable 
three months after date. Plea denying the accept- 
ance. At the trial, before Bovill, C.J., at the 
Middlesex sittings after last Trinity Term, the plaintiff 
proved that he had discounted the'biU for the drawer, 
and that on May 2, 1867, he had discounted for the 
same drawer a similar bill for 800/., which in like 
manner purported to be accepted by the defendant, 
and appeared to be accepted in the same handwriting^ as 
the bill sued on, and that that bill for 300/. was paid at 
maturity at the bankers where it was made payable, out 
of money provided for that purpose by the defendant. 
The defendant, however, proved that both acceptances 
were forgeries. The jury found that the acceptance sued 
on was not the defendant's, that it was not written by 
his authority nor adopted by him, and further that the 
defendant did not know that the plaintiff was the holder 
of the bill for 300/. when he caused it to be paid. 

Huddleston (HoU with him) now moved for a rule to 
enter the verdict for the plaintiff, on the leave reserved, 
if on the facts proved consistently with the finding of the 
jury the Chief Justice ought as a matter of law to have 
directed a verdict for the plaintiff. 

The Court refused a rule, being of opinion that, even 
if the defendant had by paying the forged acceptance for 
300/. made some evidence against himself that the ac- 
ceptance sued on was with nis authority, the defendant 
was not estopped from proving that in fact he had not 
authorised the acceptance. 

Jink refund. 



Common Pleas, 
Nov. 4. 



i Brooks v, Blain. 
Malicious Prosecution — Onus Probandi, 



This was an action for malicious prosecution. At the 
trial it appeared that after the dismissal of the plaintiff 
from the defendant's service one of the defendant's tra- 
vellers called on a customer, P., who claimed to have 
paid 20/. to the plaintiff for the defendant, and P. produced 
a receipt ; that the defendant wrote to P., who reaffirmed 
his statement and sent the receipt ; that the defendant 
then consulted his attorney, and afterwards charged the 
plaintiff with embezzling the 20/. It was made clear at 
the trial that the plaintiff was not guilty, but it appeared 
that there were some other matters which woula them- 
selves have constituted reasonable and probable cause, 
though it did not appear whether the oefendant knew 
them at the time oi the charge. A verdict was found 
for the plaintiff, with leave to the defendant to move to 
enter a nonsuit, and a rule nisi granted. 

Digby Seymour and Latorence showed cause. 

O'Brien and Cave supported the rule. 

The Court made the rule absolute for a nonsuit, one 
learned judge thinking that plain tiff^s case alone showed 
reasonable and probable cause, the other two that as- 
suming knowledge necessary, it lay on the plaintiff to 
show the absence of reasonable and probable cause, and 
therefore to show that the defendant had not such know- 
ledge of the other matters. 

Hule absolute. 
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Dimrc* and 1 
Matrimonial Comes, \ Constabls v. Cokstablb. 
Nov. 8. J 

Tr7/c'« Petition foi* Alimony — No Answer — HtubancPs 
i acuities— Might of to Cross-Examine Witnesses^ 
Pradice, 

The ivife petitioned for alimony pendente lite. The 
busband filed no answer. The petitioner was called, and 



deposed to the respondentia income as sot forth in her 
petition. 

Bo9anqu$t, for the respondent^ desired to cross-examine 
her. 

HoU, for the petitioner, objected. 

The CovBT held that inasmuch as the respondent had 
tiled no answer, he was not entitled to croas-ezamine any 
witnesses called in support of the petition^ and^ allotted 
ti^mony pendente lite. 



110]^ Court 0f ^trmbaltn. 



Damages — Liqhility of Statute less than 300/. — County 
dourt — Costs, 

This WAS a cause of damage in which the defendants, 
the owners of the Young James, had paid into Court 
262/.; the amount of their statutory liability at 8/. per 
ton. The plaintiffs had accepted this tender, reserving 
the question of costs, and now moved the Court to 
decree the money to be paid out to them^ with costs, 
and to give them a certificate under section of the 
County Court Admiralty Jurisdiction Act, 1868, if one 
was necessary to entitle them to costs. The action 
was originally commenced in the sum of 1,000/. ; it was 
admitted that HxQ plaintiffs' actual loss exceeded 300/., 
which is the limit of the jurisdiction of the County 
Court. The section referred to enacts that — ' If any 
person shall take any proceedings in the Court of 
Admiralty which he might have taken in a County 
Court, and shall not recover n sum exceeding the amount 
to which the jurisdiction of the County Court is limited, 
he shall not be entitled to costs, unless the judge of 
the Court of Admiralty, or of a Superior Court before 



whom the cause is tried or heard, certifies it was proper 
to be tried in the Court of Admiralty or Superior 
Court' 

JE, C. Oarkson for the plaintiffs. The pkintiffd' 
claim exceeded the amount over which the County 
Court had jurisdiction. The Young James was arrested 
for the full amount of the damage, and it was not until 
the defendants had shown their right to a limited 
liability, and the value of their ship, that the amount 
was reduced to a sum recoverable in a County Court. 

E, O, Oibson, — ^The true construction of the section is 
to make the sum recovered the test to determine whether 
proceedings might have been taken in a County Court, 
and this has always been held to be the rule in 
construing similar enactments. Otherwise a plaintiff 
would only have to exaggerate his claim to oust the 
jurisdiction of the inferior Court. Plaintiffs' legal 
claim has never exceeded the sum to which they now 
admit they are alone entitled ,* and as the judge had not 
heard the case, or tried it, he had no power to grant a 
certificate, and the circumstances did not entitle the 
plaintiffs to have one. 

Nov. 9.— Judgment for plaintiffs, with costs. 
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€anxiB d (Bspxiiisi, 



Nov. 2, 12. J P^*™ ^' Stevehs. 

litueM of Fact — Patent — Specificaium — Infringement, 

In this case, reported antk^ p. 165, Jambs, Y.O., had 
tried fire issues oi fact before himself without a ju'iy, 
and had decided the first four issues in favour of the 
plaintiff, and the fifth in favour of the defendant ; from 
these decisionB both the plaintiff and defendant ap- 
pealed, by way of ori^nal motion, for a new trial. 

Mr. Wobeter, Mr, Kay, and Mr. Everitt appeared for 
the plaintiff on the first apjpeal, and 

Mr, AmpUett and Mr. ^agshawe for the defendant on 
the second. 

The LoBD Chav CSLLOR dismissed both appeal*motions, 
but without ooeta 

TOt, nr. 



Gippaed, L. J. 1 1n re The Joikt Stock Discotwt Co. 
Nov. 12. J -Er parte The Waebakt Ftshvoe Co 

Winding-up — Proof againU Iwo Edatee^Interest Sub' 
sequent to Proof, 

The decision of the Masteb or the Rolls in thb 
case is reported in 88 Law J. Ren. (n.s.) Chanc. 566, 
and a short note of it will be found anth, p. 208. 

The Warrant Finance Company were holders of bills 
of exchange to the amount of 18,000/. accepted by the 
Contract Corporation and endorsed by the Joint Stock 
Discount Companv. Both of these companies were in 
liquidation, and the Warrant Finance Company having 
proved for the amount of the bills against bot£ estates, 
had received from the Joint Stock Discount Company 
dividends to the extent of lie, 6d_in the pcmnd, and 
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from the Contract Corporation dividends to*th« extent 
of is. <id. in the ponnd. The Wftrwint Finance Com- 
pany having" thus been paid in fbll except as to interest 
•nbpequent to the date of the ^nding-up order, the 
Masteb or THE Rolls, on the application of the official 
liquidator of the Joint Stock Discount Company, ordei^ 
that they should be excluded from further dividends 
until all the debts proved against the Joint Stock Dis- 
count Company should have been paid in full. His Lo^d- 
snip considered that the case was governed by the 
decision of the LoBM JtrsTicBS in the case of The 
Number Iron Works Company ^ ante, p. 151. 

The Warrant Finance Company appealed. 

Sir Richard Baggallay, Mr, Bddts, and Mr. Lapfley 
appeared for the appellants. 

Mr. Jeseet 2J[\.dL. Mr. Lococh Webb for the respondents. 

QiVFAWD, L.J., was of opinion that the case was not 
poremed by the decision referred ta In princifde it 
Was the same ae KeUock*s ease,- L. R. 8 Ohano. 769, in 
which it was ■ held that a creditor holding seeurity was 
entitled to prove^ under a windin^T'-up, for tlie whole 
amount due to hmi, and not merely, as in bankruptcy, 
for the balance remaining due afrer realising his security. 
The order of the Master op the Rolls must, there- 
fore, be discharged. 



LoitD HOUILLY, M.R. 
Nov. 11. 



V" 



re New ZilllakD Banx 

Co&PORATIOJf. 



dnnpanies Act, ISQi^JwwIk'tim io Slay Proceediti^s at 
Lrno. 

Two of the shareholders in this company had brought 
several actions for damages against the directors, on the 
ground of thfir alleged misconduct in the affairs of the 
company. 

Mr, Jessd and Mr. K. M. Jackson now moved that 
an inquiry might be directed into the conduct of the 
directors, and that the proceedings at law might be 
stayed. They urged that the inquiry would be more 
conveniently conducted in this Court. 

Sir Jlichard BaggaUay (Mr. II, M. Jackson with him), 
on behalf of all the shareholders except the plainUHs at 
law, supported the motion. 

Mr, Moxhurghf iot the plaintiffrt at Ihw, opposed the 
motion, on the ground that the Court had no juris- 
diction to stop the action. 

Mr. Wiiiiatns appeared for the official liquidator. 

The Master of the Rolls held that he had no juris- 
diction to stay the actions, and refused the motion, but, 
under the special circumstances of the case, without 
costs. 



^"^ NoTia' ^'^'Ib^^^^ ^' HOWITT. 

Solicitor's Lie»^2S ^ 24 Vict. c. 127, *. 28, 

This was a suit to adminlnter real estate. The 
Haster of THE Rolls had decided that the shares of 
the parties interested must bear the costs of such 
parties, the suit being in the nature of a partition suit. 

One of the parties interested was entitled to certain 
shares of the properties as tenant in tail ; he had died 
without barring the estates tail. 

His solicitor now petitioned that a lien might be de- 
clared on the inberitance of his client's shares. 



Jfr-. «7b2^8 in support oC the petitimr* 

Mr. Ware, Mr. MdhM, and Mr. Itendidl contra. 

The Mabtrr of thx Ro9;ls dedxied that tibe aolicitor 

was only entitled to a lien tm tbe life interest of hid 

client. 



Lord Romilly, M.R. 
Nov. 13. 



Be&wsKat^ Cbhbnt Cd. 



Companies Act, 1862^^Windaig'Vp. - ; . \ 

Tliis was a netition by paid-up ahareholders thftt the 
company might foe wound up on tine gronnd, nmoog 
others, that it was unable to pay its debts. TiM 
petition was supported by a creditor who had been 
unable ta obtain payment of his debt «nd was suing the 
conipanr. 

Jar. JRoxburgh and Mr, Coive for the petitioner. 

Mr, N, Higgins, for the creditor, in support 

Mr. Baggfilha/ and Mr. II. Smith for the company. 

The Mastbr of thi Rolls said, that though the 
creditor seemed to have made out a case which would 
hare entided him to an Older on a petitiim of his oWn, 
he would make no order on the present petition. 



Lo&D ROMILLT, M.R. 1 T, n«*,^^'o W7»*- 
Nov 1.3 I AwLTON S WtLL, 

Tmetee BeUef Act — Payment out of Comi-^Sertice on 
Truelees, 

This was a petition for the pavment out of Court of 
funds to persons becoming entitled , absolutely on the 
death of a tenant for life. . 

The place given by the trustees for service in their 
affidavit had been pulled down — the trustees had nut 
been heard of for ten years. 

Mr. Pitcaim asked that service on them might be 
dispensed with. 

Tho Master of the Rolls said he would disnenae 
with service, but the matter must be referred to Cham- 
bers to inquire who were the persons entitled. 



^Xv; J;^} Powell uRobek«. -^^^ ^^ 

County Court Equitable Jurisdiction Act (^ ^29 Vict, 
c, 99) — Jurisdiction — Bedemption Suit — Bight to Be- 
deem Besisted, 

The principal question upon this appeal from a deci- 
sion of the judge of the County Court of Denbigh was 
whether, under the County Court Equitable Jurisdic- 
tion Act, 28 & 29 Vict. c. 99, a County Court had juris- 
diction to entertain a redemption suit in which it was 
sought to set aside a sale of the mortg^ed hereditar 
ments by the first mortgagee. 

The facts, so far as material to this point, were ae 
follows: — JHenry Jones mortgaged, two allotmente, 
Nos. 17 and 19 in the map of the parish of Llanfair, 
in the county of Denbigh, first to Gabriel Roberts., 
and afterwardis to John Powell ; and he subsequentlv 
mortgaged an allotment. No. 18, therein to Gabriel 
Roberts. The mortgage to Roberts of Nos. 17 and 
19 contained a power of sale in default of pay- 
ment after six months'- notice;, and that of. No. Id 
a similar power after three months' notice. Ou 
March 1, 1800, Roberts gave the ^^iM^rtgagor Jiotice 
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to pay off the moneys due on botb moitgagoa. Onvthe 
8rd of the bkob mondi^ the iftortffagor eKecuted a eon- 
Teyimce imd uMignment of his veai and persenal estate 
for thd benefit <»£ hia orediters. Fdwell offeied t^ 
redeem Noe. 17 and 10, which were conipriAed in the 
second mortgage to him, but in August 18o6, and before 
the expiration of his notice, Roberts sold by private 
contract the three aUotmente ct>mpri8ed in both his 
mortgages to J. C. Jones for a lump sum, and conveyed 
the property to the purchaser, who took with notice of 
PoweU^s dium to redeem. Powell then filed his plaint 
in eqaifey. ia tfe .County Court of Denbigh afMinst 
Sobofts, thttpvcliiser, and the. trustees ol the creditov's 
deed, for a dedaration that the sale by Roberts was 
uuraiid aa to the allotments Nos* 17 and 19^ and that 
it. might be set' aside and a proper oonTeyancc be eze* 
cuted by the purchaser, and for an order for redemption 
and foreclosure of the said allotments, upon the footing 
that the |daintiff was seeond mortgagee thereof. The 
derendnat Roberta denied that any proper offer to 
redeem had ever been made, and, amongst other tUngs, 
disputed the juiisdietion of the County Gourt. 

His Honour Mr. Vaugban Williams, the judge of the 
T>enbigh Couiity Court, made a decree in favour of the 
plaintiff, and from that decree the defendant Roberts 
now appealed. 

Mr. Freehng and Mr, A^ E, Miller, for the appellant : 
The Act of 28 & 29 Vict. c. 99 gives to the County 
Courts equitable jurisdiction, amongst other things, in 
suits for redemption (sect 1, a 3) and in suits for the 
cancelling of agreements for the sale of property (sect. 1, 
c. 4) ; but this is not a oommon redemption suit, for the 
right to redeem is disputed ; nor is it a suit to cwacel an 
agreement, for its object is to set aside a deed. 

Mr, Dickinson and Mr, lAmgworthy for the respon- 
dent 

Stuart, V.C, said that the Act gave the County 
Courts jurisdiction in all suits for redemption, and that 
a redemption suit in which the ri^ht to redeem is re- 
sisted was still a suit for redemption. His Hokour 
considered cancelling the deed was not a necessary patt 
of the relief, but that the Legislature, in giving the 
County Courts jurisdiction in redemption suits, had given 
them power to decide questions incident to the right to 
redeemj aud dismissed the appeal with costs. 



Jaiibb, V.C. 1 Ths Whseleb and Wilsoit Makufao- 
Nov. 9. J TURING Co. V, Shakespbar. 

Ittfunction — Trademark — Aat/w of InwaUors Uud a§ 
Nmme of Machine — * Agent fer a Machine * — fhxadw 
lent Mierepreeentatiof^^^Coets. 

The plaintif& were an American companv^ formed for 
the purpose of manufacturing sewing machines accord- 
injj to a patent which had since expired, Vi^heeler and 
Wilson being the names of the^ original patentees. The 
defendant^ who carried on business at Birmingham, re- 
ceived a letter from the secretary of the company, 
appointing him their agent for the sale of these machines 
i^n certain terms therein stated. He signified his 
acceptance of some, but not all of those terms, and pio- 
'cefeded to issue advertisements in which he represented 
hSs place of business as a branch establishment opened 
by the Wheeler and Wilson Company, and himeelf as 
*tbe only authorised agent for Wheeler (Vid Wilson's 



sewing mAehijies,' He ajao inacvibed the name * Wheeler 
and Wilson ' en liis door-pest. Subsequently the coni'!- 
pao^ withdraw . the authority given to him to act aa 
their stfent^ but he nevertheless continued to advertise 
himself as 'agent for Wheeler and Wilson*s sewing 
machines, and to sell such machines as before. In one 
of his advertisements he had continued to use the woi^d. 
' authorised,' but dropped that on a remonstrance by the 
plaintiffs.'. The plaintiffs now sought to restrain him 
from advertising or selling any machines under the name 
of ' Wheeler and. Wilson's sewing machines,' and from 
holding himself out. as an agent for the ssiid of sucih 
machines. 

Mr. JTaj^Aud Mr. Si>eed lot the plaintiffs. . 

Mr. Brietmoe and Mr, BeaU^ for the defendants, wisra 
stopped as to the right to use the name * Wheeler and 
Wilson,* and on the other point contended that a person 
csllih^ himself ' agent for such an artiole was under- 
stood m common mercantile language to mean that he 
dealt in such articles on agenc}' terms, as in the case of 
newspaper agents, house agents, &c., and not to imply 
that he was authorised to act for any particular prm-* 
cvpnl. 

Javbs, V.C, held, on thefitst branch of the ease, that 
when an article of a particular make had become gena** 
rally known under the name of the inventor, any manu- 
facturer of such article had a right to call it by that 
name. To hold otherwise would be in e^t io continue 
a patent afker its expiration. But on the second point 
he considered that the defendant had in fact endea- 
voured to make it appear that he was an agent for tiie 
rale of the machines in the same sense after the plaintiffs 
had ceased to employ him as their agent as he was be- 
fore, and had thereby perpetrated a gross fraud, to the 
injury of the plaintins. There must therefore be an 
ini unction as prayed, except as to the use of the words 
' Wheeler and Wilson ' ; and the defendant, notwith- 
standing his havinpr been partially successful, must pay 
the costs of the suit 



of 



Spec^ I^erfomumce'^MitrqfreienMion^^^Bi 
Contract-^DeUof. 

The first of the above suits was for specific perform- 
ance of a contract to purchase certain collieries m SouUi 
W(des and Monmouthshire for 4S0,0OOr. The second 
was a cross suit on the part of the purchasers, seeking a 
resciesion of the contract, on the ground that the vendors 
had largely misrepresented the value of the property. 
The purchasers were a company formed in 1864, under 
the name of the Lower Duflryn Steam Coal Company 
(Limited), for the purpose of taking over the collieries 
which the defendant Elliot had previously agreed to 
purchase. The price was fixed on the strength of a 
valuation made by Elliot^ assisted by two other en- 
gineers, Forster and Armetronff ; and it appeared that 
this valuation was based mainiy on the monthly cost- 
sheets which had been kept by the vendors for several 
years previously, showing the amount of coal raised 
and the stores consumed. The contract was executed 
under the seal of the company in July 1864^ and 
70,000/. paid as a firet instalment of the purchase-money, , 
wheruupoD the purchasers were let^into possession, and i 
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hnd been working for two jearsi when the vendors; in 
August ld66| filed tbebr bill for tpedflc performance* 
The purchasers^ by their first answer, to some extent, 
and more distmctly by their answer to the amended 
billy raised the question of misrepresentation, putting it 
as a reason for an abatement of price, but afterwards, in 
July 1867, filed a cross bill to set aside the contract 
altogether, alle^ng that they had since discovered errors 
in tne aforesaid valuation^ chiefly as to the cost of 
working and transport, which would make a total dif- 
ference of nearly 100,000/. (In the course of the dis- 
pute further payments had been made by the pur- 
chasers 'without prejudice,' and the balance of 
piirchase-money was paid into Court.) 

Sir JR, Palmer, Mr, Osborne, Mr, Wichens, and Mr. 
Qiffard for the vendors. 

Mr. Jewel, Mr. Kay, Mr. C. Hall, and Mr. Bidder. 
for the purchasers, contended that they were entitled 
either to rescind the contract or to perform with an 
abatement^ expressing a preference for the latter 
alternative. 

Sir R, Palmer in reply. 

Jahxb, V.G., said he had always understood the plain 
rule of equity to be, that if A., dealing with B., makes 
a false statement respecting the subject matter of the 
contract, as to which ne represents hunself, or must be 
taken, to know the real facts, that contract cannot stand, 
unless the person to whom the statement is made has pre* 
eluded himself by his conduct from the relief to which he 
would otherwise have been entitled. In this case the 
vendors had represented in 1863, not as a matter of esti- 
mate but as an actual fact, that with a certain expendi- 
ture they raised and put on board ship in that year a 
certain quantity of coal of a certain value, a statement 
the truth of which was of the highest importance to the 
purchasers. After hearing evei^hing that could be 
said on the other side, his Honour hSi no doubt that 
that statement was incorrect to the extent of many 
thousands of pounds. The excuse was that Elliot (and 
he would assume for the sake of argument that all the 
purchasers were on the same footmgjj knew the state- 
ment to be based on the cost-sheets, ana ought, therefore, 
to have tested them ; and that the fact of their having 
been incorrectly kept absolved the vendors from the 
charge not only of deceit but of mistake. On the con- 
trary; those cost-sheets presented an appearance of 
minute accuracy which was eminently calculated to put 
the purchasers off their guard and prevent them from 
inquiring further, whereas in fact there had been 
hardly an attempt to keep them correctly. The various 
suggestions offered to account for the discrepancies were 
idle, and he was bound to find, as a jury, that there had 
been substantial misrepresentation. Nor were the pur- 
chasers precluded from relief (m the ground of delav,Dav- 
ing been at arm's length since the end of 1864, and having 
made substantially the same case by their answers to the 
vendors' bill as bv their cross bill. As to the nature of 
the relief to be given, he considered himself precluded 
from decreeing compensation by the way in which the 
case was put in the pleadings, and it would lead them 
into a vast field of expense, without any data on which 
to direct an account to be taken. There would there- 
fore be a decree for rescission of the contract ah inUio, 
for payment out of Court of the moneys paid in, and 
repayment of the purchase-money already paid, with 
interest at 5 per cent, for an account of the coal worked 
out by tlie purcbasors^ the vi^lue of which would be spt 



off tufainst the sums payable to them in respect of ooflts, 
purenase-money; ana interest 



Jambs, V.C.IThb LoKDOir ahb Nobis WmaxK 
Nov. 11. J Railway Co. v. Gabnbti. 

Injunction — Eestridide Covenant — Beerhouse. 

This was a motion for an injunction. In March 1860 
the plaintiff company sold to the defendant a plot of 
land at Wolverton, where the plaintiff company had a 
large establishment and railway caniage factory, and by 
the indenture of conveyance tne defendant covenanted 
that the land and the buUdings to be erected thereon 
should not be used * as a beerhouse, inn, or public-house 
for the sale of spirituous liquors, and that none of certain 
specified trades, or any other trade or business of any 
description should be carried on which might be a nui- 
sance to the plaintiffs, their successors or assigns.' A 
house was erected upon the land, and in September 
1864 the defendant obtained a license under statute 
31 & 32 Vict o. 37 for the sale of beer not to be divnk 
on the premises, and he soon afterwards commenoed the 
sale of Deer bjr retail accordingly. The plaiatifib there- 
upon filed their bill to restrain the defendaat from sell- 
ing beer in this manner upon the premises on the ground 
that he was thereby acting in breach of his covenant 

Mr, Speed and Mr, Inoe appeared in support of tlie 
motion. 

Mr. Bateman for the defendant 

Jakes, V.C, said it was conceded that the word 
^beerhouse' did not mean every place where beer was 
sold, but there must be some limitation put upon such 
definition. In the last edition of Bums' ' Justice of the 
Peace,' before 1860, being the edition of 1845, a beer- 
house was defined as ' a house in which beer, &a, is sold 
by retail to be drunk or consumed on the premises.' A 

?erson wishing to ascertain the meaning of the word in 
860 would probably have resorted to that work. He 
thought that as things went the plaintifis were not en- 
titled to an interlocutory injimction, and he must refuse 
the motion. Costs to l>e costs in the cause. 



jAinES, V.C. 1 Thb LsathsbCloth Compaity (Lhotbd) 

Nov. 10, 12. J V. LOBSOITT. 

Injunditm — Covenant in Meetraint of Trade-^ Unlimited 
Bestriclum — Public Policy. 

This was a suit for an injunction to restrain the 
defendant from carrying on the business of ' manufac- 
turer of Crockett's American leather cloth,' in breach 
of an agreement entered into by him. 

The plaintiff company were formed in 1857 for the 
purpose of purchasing certain patent processes for the 
manufacture of American leather cloth, then vested in 
the defendant and others as representing ' The Crockett 
International Leather Cloth Company,' and by an agree- 
ment, dated Mav 21, 1857, the company contracted to 
purchase the said patent processes and the business of 
the Crockett Company for 20,000/. By the same agree- 
ment, the defendant with others agreed ^ that they, or 
any of them, would not directly or indirectly carry on, 
nor would they to the best of their power sdlow to be 
carried on in Europe any company or^maqufactorv hay- 
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ing for its object the manuliictuTe or sale of productionB 
in anj way Bimilar to the productions ' of tne plaintiff 
company 'so as to interfere with the exclusive enjoyment 
of the said intended (plaintiff) company of the benefits 
thereby amed to be purchased.*. The defendant acted 
as managinff director of the plaintiff company from 
1857 to 1863. In 1868 the defendant commenced the 
business in England of a ' manufacturer of Crockett's 
leather doih/ and sold goods which, according to his 
own advertisements^ were similar to those of the plain- 
liA' manoCacture. The plaintiffs thereupon fliea this 
bilL 

Sir it Palmer, Mr. Kay, and Mr, A. G. Marten ap- 
peared in support of the bill. 

Mr, JBddis, Mr. Fisher , and Mr. Cohen^ for the de* 
fsndant, contended that the agreement entered into by 
the defendant, being one in restraint of trade without any 
limitation as to time or space^ was too large, and would 
not be enforced by the Court on the ground of public 
policy. 

Jaiess, V.C; said the cases established that all 
covenants in restraint of trade were bad, unless they 
were natural and reasonable for the protection of 
the parties in dealing with the subject-mattsr of 
them. Public policy required that when a man had 
invented a secret or process, he should be able to 
sell it in the most advantageous manner ; and when his 
advantage required him to enter into any restrictions, 
he might do so, provided they were not unreasonable. 
This case resembled the sale of a secret where an un- 
limited restriction would be allowed rather than ah 
ordinary covenant in restraint of trade. A man was 
entitlea to restrain himself from communicating a secret, 
and thereby to obtain a higher price for it. Therefore 
here, independently of the woras of qualificatioa, ' so 
as not to mterfere with the plaintiffs' busine*"?^' there 
was nothing in violation of the principles of public 



poller. The nstiietion was not a msvely eapnoioiu one, 
and uie plain tifis were entitled to an injonetion. 



Security for CosU—Next Fnend of Married Woman — 
' Poor Circumstances * — Costs of A^oumed Summons, 

Adjourned summons on behalf of a defendant that 
the 6ezt friend of the plaintiff, a married woman, might 
be ordered to give security for costs. The defendant, 
residing at Liverpool, made an affidavit that ' he was 
personally unacquainted with A. B. (the next friend^ 
who described himself in the bill as " of No. 216 High 
Holbom, assent "), but that he had always understc^ 
that the said A. B. was a person in poor circumstances, 
and that A. B. had not, to his (the defendant's) 
knowledge or belief, any visible property or effects 
which would be a security for or available to meet any 
costs which he might be ordered to pay in the suit' 
The next friend, after the adjournment from Chambers, 
made an affidavit that ^ after payment of all his just debts 
he was well and truly worth 12(ML (that being the 
largest sum ever required to be deposited as security for 
costs). 

Mr. Foto Xm for the defendant 

Mr. Fry and Mr, Joyce, for the plaintifl^ pointed out 
that the defendant had carefully avoided pledging his 
belief to the insolvency of the next friend, or to his in- 
ability to answer the costs. 

Jambs, V.C. dismissed the summona^ and, notwith- 
standing the oDJection that the next £nend's affidavit 
was not filed until after the adjournment, with costs ; 
and he added, that he saw no reason why the costs 
given on such occasions should not include the aoumons 
itself, as well as the adjournment. 



Courts ai €ammm ^afay. 



Qiiam'« ^MitfA. 1 Kekt (Appellaitt) v. Astlsy (Rjb- 
Nov. 13. J spondekt.) 

Slate Quarry — Factory-^Factory Acts Extension Act, 
1867 (30 4-31 Vict. c. 103), s. 3, sub-section 7. 

Case stated by justices under 90 & 21 Vict C. 48. 

A complaint was preferred by the appellant, Sub- 
Inspector of Factories, against the respondent, the pro- 
prietor of a slate and flag quarry, under the Factory 
Acts, as the occupier of a factory, for unlawfully em- 

£ eying, keeping, and allowing to remain in the said 
ctory a young person requiring a surgical certificate of 
age, without such certificate, as required by the said 
Acts. There was also a second complaint for unlawfully 
employing, &c. the same young person without having 
duly registered his name and the date of his first em- 
ployment or re-employment in the form and according 
to the directions given in Schedule B. to the Act 7 Vict, 
c. 15. 



The slate quarry in question is a large open space 
extendbg over ablout 400 acres, in which are erected 
covered sheds or huts in which the works are carried 
on. Several hundreds of men and boys are employed in 
the preparation of the raw material, which is got in 
large blocks from the quarry, and conveyed to theshed^, 
where it is fashioned by hammers, chisels, and ol^er 
instruments into slates for building purposes, tombstones, 
chimney-pieces, &c. 

The justices dismissed the complaint, being of opinion 
that a slate quarry was not within the Factory Acts 
Extension Act 1867 (80 & 31 Vict c. 103), sect 3, sub- 
section 7, which brings within the operation of the Fac- 
tory Acts 'any premises, whether aajoining or separate, 
in the same occupation, situate in the same city, town, 
parish, or place, and constituting one trade establish- 
ment in, on, or within the precincts of which fifty or 
more persons are emploj^ed in any manufacturing pro- 
cess,' the question for this Court V^SpT^^f^^ ^^ 
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the quanrjT and tireinises above described -were witfcin 
the operation of the Factory Acts. 

The SolicUor-Oeneral (Sir J. D. Coleridge) (Arehibald 
with him) for the appellant. 

Mihoard (Hatces -with him) for the respondent. 

The CoTTBT (CocKBDRK, C.J., Mellor, J., and Han- 
NKN, J.) were of opinion that the above-described slate 
q[uarrj could not be said to be 'premises' within the 
sftid suction and sub-sectidn, and therefore that the jus- 
tices were right in dismissing the complaint 

Judgment for the retpondetU, 



Queen's Bench, 1 
Nov. 16. 



Oakb and Anotheb u. Moreckoft. 



Piactice'—JiK^merU in Default of Appearance-^Appear^ 
awe in Person twt handed in by the Defendant 

Rule for the plaintiffs to show cause why the judg- 
ment signed in this case should not be set asidci on the 
ground that it was signed aftier appearance entered. 
The affidavit of one Perry, described as lately a soli- 
citor e clerk; in suppoi't of the rule, ataUd that th^e writ 
in the action, which was upon a bill of exdiange and 
left at the defeiidant a house on Octobev 24, was handed 
to him by the defendant) and that he prepared, ^a 
atiidayit, upon which the defendant obtained leave to 
appeal. On November 3 the plaintiffs obtained the 
usual order to proceed within three, days, as if personal 
service had been effected, and Ferry entered an appear- 
ance in person by the aefendant on the morning of 
Monday^ the 8th, the time for appearance having ex- 
pired on the Saturday previous. The plaintiffs signed 
judgment on the same Monday morning, and on appli- 
cation to LusHy J., at Chambers, for an order to set 
aside the ju4gment, it appeared doubtful on tbe evidence 
whether the appearance was entered before judgment or 
not. The leom^judgezefusedy however, to set aside the 
judffment^ on the ground that the appeanmce in person 
ought to have been handed in by the defendant him- 
self. The rule above mentioned having been obtained. 

Day showed cause^ 

Lumley Smith supported the rule. 

The Court (Cocskbubn, CJ., BLAcxauBir, J., Hait- 
KEN, J., and Hatss, J.) made the rule absolute, without 
costs, and upon tire terms that no action should be 
brought by the defendant. If it were true that the agent 
in handing in the appearance was acting as an attorney 
without being duly qualifiedi this act might be ma4e 
the groimd of proceedings against him. But there was 
no reason for supposing that the Lc^gislature intended 
that every defendant appearing in person should be com** 
pelled, however inconvenient it might be^ to hand in 
the appearance in propria persona. 

Ride absolute. 



Comnwn Pleas, ] 
Not. 10. J 



He Jane MENKENifETtt. 



Acknowledgment of Married Woman — Examination — 
Interested Commissioner, 

A married woman acknowledged a deed under 4 Wm. 
IV. c. 74, before two commissioners, but, one being soli- 
citor in the matter, she was proviously examined before 
the other onlv, who had since died. The oliicer of the 
Court had refused to file the certificate on the affidavit of 
the surviving commissioner. 

WiUuvghby apnlied for leave to file. 

The Court held that under the statute it was impera- 



tive that the eadamination sh0Uli be before ^iiotfaeoBaoiia'v 
sioners, even though one was interested^ and aotwitbL** 
standing the rule of Conrt^ and thattiieackBOwledginent 
could not bo filed ; and intimated tfaeif disapproval ol:aa 
interested person being a oommissianer, unk^ there vaa 
some necessity in the particular casa. . . ^ 



^1^^lh^'\^^^ V. Watbriow and Anoihbr, ; 

Sheriff f LiahU^ ^f-^A^reti of Person having Certificate 
of Protectiai^-^JBankruptcy Act^ 1861^ s. lOd. 

Thid was an action agiiinat the Sheriff of Middleaex 
for keeping the plaintiff in custody under a writ oC 
exigifadaSf after oe had produoed to the sheriff's officer- 
a certificate of th^ regiatration of, a deed of arrange* , 
ment under the Banlvuptcy Act, 18G1. In Atnes v»: 
Colnaghi, 37 Law J. Kep. C/P. 159, which waa a»^ 
action by the same plaintiff against the judgment ciae-. 
ditor at whose suit the pbiintiff had been arrested Mpon 
the above writ of escigi facias, the Court decided that 
the effect of the said certificate was to entitle the 
plaintiff to be discharged from custody, although the 
sheriff had notice before the arrest that the deed o£ 
ari'angenlent which had been registered was an invalid 
one. The plaintiff then brought the {present action 
against the sheriff for keeping the plaintiff in custody* 
after the production of such certificate, and the que^-N 
tion, which came before the Court on demurrer to thW 
pleadings, was whether the. action would lie. 
• Robinson^ Seijeant (Tappittg with him), argued for the 
plaintiff. 

Quain appeared for the defendants, but was not 
heard. 

The CoTTRT held that all that had been decided in 
Ames V. Cohiaghi was that the plaintiff was entitled to 
be discharged from custody, and that the mode in 
which he was to be dischaiged was not raised :ti| 
that case or decided ; that the effect of section 108 of 
the Bankruptcy Act, 1861, enacting that the writ of 
execution snould not be available to any creditor with- 
out leave of the Court, was only to suspend such writ { 
and that, as the certificate was to be available as a pro- 
tection in bankruptcy, so in like manner as in the case 
of tbe arrest of a oankrupt no action would lie against 
the sheriff. 

Judgment for dtfendanU, 



Common ^Pleas. 
Nov. 16. 



Hooper v, Marshall. 



Composiiion Deed — Remedy against Sureties, 

The declaration was on a bill payable to the plaintiff 
and accepted bv the defendant; the plea set out a com- 
position deed between the defendant and his creditoTB 
which reserved rights against sureties. The replication 
averred that the bill was payable to plaintiff or order ; 
that before the making, &c. of the deed he had indoxaed 
it awav ; that afterwards the bill was dishonoured ; that 
he had not executed the deed, and had to pay the in- 
dorser ; and that the bill was then returned to him. To 
the replication there was a demurrer. 

Bamardf for the defendant, contended — first, that the 
replication was a departure, as the declaration said 
nothing about the bill beiog payable to order; and, 
secondly, that the deed was an answer to the action. 

Raymond, for the plaintiff, contended — first, that there 
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iR(!M«o depftrtnre; AecDndly, that the i^use retenrui^ 
rigbtB «^ixi0t safeties allowed the aetion to he hre«|^t. 
The OoiTBi hdd thmra was no depaHum, but that the 
d»ed was an answer to the action^ as aooordiogp to Wood 
v^ Ik Maii&gf 85 Law J. Ben. (jsa.) JBxctb.riU, th« 
plaintifl' was a creditor witiiia tike aeed. 



Comtnon Pleas. 
Nov. 15. 



I v.] 



[ XjiB L0VI>eN AJ70 S^ITf H*WWVBBK 

Railway CoMPAur (Appbllakts) 

MyJBBS (ABSfeVDKKl). 

Rmlway Company — 09ercharff§, 

This WAS an appeal from the deeiHicm of a Oouaty 
Court judffe, and the short question into which the case 
resolved itaeif was as follows:— The respondent had 
sent certain goods to the appellants, to be carried by 
them from Soutbamptoil to Luton. The transit was 
Over the appellants' and then over other railways. The 
appellants carried the goods over their line past the 
dlafiham Junction to their goods station at Nine Einis, 
then back again to Clapham Junction, and so on, and 
chlffged the respondent a mileage rate for the distance 
between Olapliam Junction and the Nine Elms and 
back again. The respondent paid the sum demanded, 
and then brought an action in the County Court finr 
overcharge. The judge found that the camaffe to and 
back fVom the Glapham Junction was reasonable and in 
the usual course, but found for the respondent, and 
stated a case. 

Dentnan {Manghs with him) for the appellants. 

Bere for the respondent. 

The CouBT held that the appellants were entitled so 
to charge. 



respectively to two other barristers, he to provide the 
laundress and coals, and he retained the other room« 
The revising barrister disallowed bis claim to vote 
under 2 Wm. IV. c. 45, s. 27, on the ground that he 
occupied only part of a house in consequence of hia so 
letting his two rooms. 

Prentice for the appellant. 

WkUe for the respondent. 

The CovBX held that he was an occupier withiK the 
section, and qualified to vote. 

Decision reversed. 



Common Pleas. 
Nov. 17. 



Bjibwer V, Bbadforu. 



PbrliamentSoroHffh VvU-^oint Occupation-^^ 4* 81 
Vict. e. 102, s. a. 

The appellant was sole tenant of a house in a parlia- 
mentary Dorough, and paid the rates ; but he let to a 
person a bed-room and tne partial use of a sitting-room 
for taking his meals. The revising barrister disallowed 
the claim to vote, on the ground that there was a joint 
occupation within the proviso to section 8 of 30 & 31 
Vict. c. 102. 

^. James for the appellant. 

Francis for the respondent 

The Court held that there was no such joint occupa- 
tion by the lodger, and the appellant qualified. 

Decision reversed. 



Ca„monm<u. 1 ^^^^ ^ Lahoastkr. 

i>OV. lit J 

PaHiammUr^Borongh Vote^OccupaUon of Chambsrs-^ 
2 Wm. IV. c. 46, s. 27. 

The appellant, a barrister, was tenant of chambers in 
tke Temple containing three rooms \ he let two of them 



Exchequer, \ Gborge akd ^)Uca his Wiys^ ih 

Nov. 10, 15. J Skivinqton. 

Sale of Article Cofnp^mded by Vendot'^Tort arising out 
of Contract -^Warranty — NegUgtnce — Hmband and 
Wife. 

' The dedaration stated that the defendant carried on 
the bu3inedd of a chemist, and in the course of such 
business profesaed to 'sell a chemical compound made of 
ingredients known only to the defendant, and' which he 
professed and represented to be fit and proper to be used 
for washing the hair, which could and mi^jht be so used 
without personal injury to the person using the same, 
and to nave been carefully and skilfuUy and properly 
compounded ; and thereup^on the plaintin George, being 
the husband of the plaintiif Emma, bought of the 
defendant, and the defendant then sold to bun at and 
for a certain price then paid to the defendant, a bottle 
of the snid compound to oe used by the plaintiff Emma 
for washing her hair, as the defendant then well knew, 
and on the terms that the same was then fit and proper to 
be used, and could be safely used by her for ti^e purpose 
aforesaid without personal injury to her, and had been 
skilfully, carefully, and properly compounded by the 
defendant; yet the defendant hiul so unskilfully, negli- 
gently, and improperly conducted himself in and about 
the making and selling the said compound, that by and 
through the mere unsJcilfulnefls, carelessness, n^ligence^ 
wroni^ul and improper conduct of the defendant in that 
behalf, the compound was not fit to be used, &c. Per 
quod the plaintiff Emma, by using the same, was injured 
in health, and her hair was destroyed, &c. 

Demurrer and joinder. 

Lord, for the defendant, contended that the declara- 
tion showed no breach of any duty towards the wife ; 
that it showed no knowledge, on the defendant's part, of 
the deleterious nature of the compound ; and tnat the 
contract stated was one on which the husband alone 
could sue. 

/. P. Ingham, for the plaintiff, was not called upon to 
argue. 

The CotTBT (KELLt, C.B., Ohahnell, B., Pigott, B., 
and Cleasbt, o.) held that the action was maintain- 
able, as there was a duty on the defendant's part towards 
the person for whom he knew the compound was pur- 
chased, and damage had lesulted to her directly from 
the breach of that duty» 

Judgment for the plaintiffs. 
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Regina v. Mabun. 



Crown Case JReseri)ed, 
Nov. 18. 

Coinage Offence^Procedure at Trw/— 24 4-26 Vict. c. 99, 
M. 10, 12, 37. 

The prisoner waa indicted at the last Leeds summer 
assizes on the charge of being feloniously and unlaw- 
fully in possession of counter&t coin, he having been 
before convicted of unlawfully uttering counterfeit coin. 
The possession of counterfeit coin witn intent to utter 
the same is made a misdemeanour by the 24 & 25 Vict 
c. 99, s. 11. By section 9 of the same Act it is a mis- 
demeanour to utter counterfeit coin, knowing the same 
to be counterfeit. By section 12 of the same Act it is 
made a felony to conunit any of the misdemeanours 
mentioned in sections 9, 10, or 11, after having been 
convicted of any of the said offences. 

By section 87 of the same Act the proceedings upon 
any mdictment for committing any offence after a pre- 
vious conviction shall be as follows (that is to say) 
the offender shall in the first instance be arraigned upon 
so much only as charges the subsequent offence, and the 
jury shall be chai'ged in the first instance to inquire con- 
cerning such subsequent offence only ; and if they find 
him guilty he shall then, and not before, be asked 
whether he has been previously couTicted, &c. 

At the trial it was proposed by the counsel for the 
prosecution to begin by proving the previous cour 
viction, in order to show that the subseq^uent offence 
was a felony and not a misdemeanour. This course was 
objected to, and the objection held good by the Court. 
The ca£e on the subsequent offence only was then gone 
into and left to the jury, who found the prisoner guilty. 
The prisoner was then asked whether he had been pre- 
viously convicted as charged in the indictment, which 
he admitted. 



Forbes appeared for the prosecution. 
Held that section 87 regulated the proceedings at the 
trial, which were therefore in order. 

Conviction affirmed, 

Forgery — The AMte-daiing by a Person of his own Deed 
—24 4r 26 Vict. c. 98, s. 20. 

Case reserved by Hates, J. 

William Ritson, and Samitel Ritson his son, were in* 
dieted at the last Manchester assizes, for forging a deed 
with intent to defraud James Gardner, under 24 & 25 
Vict. c. 98, 8. 20. 

On May 7, 1868, the prisoner William Ritson was 
party to a deed by which he conveyed to Gardner in fee 
(who was at that time equitable mortgagee) certain 
freehold land then belonging to William Kitson. On 
April 20, 1869, Samuel Ritson put forward a claim to 
the land in question, under a deed executed by his father, 
William Ritson, and purporting to be dated March 12, 
1868, that is to say, before William Ritson's conveyance 
to Gardner. This deed purpoi-ted to demise to Samuel 
Ritson the most valuable part of the land afterwards 
conveyed to Gardner. At the conclusion of the evidence 
in the case, the jury were directed that if the alleged 
lease to Samuel was executed after the conveyance to 
Gardner, and ante-dated with the purpose of defrauding 
him, it would be a forgery. The juiy found both pri- 
soners guilty. 

Torr appeared for the prisoners. 

Addison for the prosecution. 

Held, that the conviction was right 

Conviction affirmed. 



^rotate nvits Patrimonid Catrses. 



Vri^iue' I ^^<^^"^ ^- Howe aitd Oxhebs. 

WiH^ISignature — Acknotoiedgment. 

Henry John Long died leaving a holograph will. A 
few days before its execution he told one of the attest- 
inff witnesses that he waa about to make his will, and 
asked him if he would sign it. Subsequently he asked 
the second attesting witness if he would sign a paper for 
hipi. The^^ met by appointment ; the testator produced 
a ^aper which he 00 folded that they could not see the 
writmg upon it, and observed * You are aware that there 
has been a change in my circumstances, which involves 
an altention in my i^rs.' They then signed the 



paper at his request They did not see his signature^ 
but they understood his remark to refer to the death of 
his wife, and believed that they were signing his will. 

Dr. Tristram for the plaintiff, who propounded the 
instrument. 

Br. Spinks (with him Searle) for the defendants, who 
opposed probate. 

Lord Penzakce held (following the decision in 
GtoiUim v. Otcillim, 8 Sw. & Tr. 200 ; s. c. 29 Law J. 
Rep. (n.s.) Prob. M. & A. 81), that the circumstances 
of the case warranted the conclusion that the signature 
of the testator was on the paper at the time of exe- 
cution, and that there was a si^cient acknowledgment 
of it He therefore decreed probate of the will. 
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LOBD HATHERtEr, L.C. 

Nov. IC. 



' RusnBBOOK V, Lawrence. 



Mortgagor and Mortgagee — AgreemctU to Release Equity 
of Hedefnption, 

Tho bill was filed by the heir-at-law of a mortgagor 
for an account of tlie proceeds of sale of the mortgaged 
property under a power of sale in the mortgage. 

So long ago as 1825, Frederick Rushbrook, the plain- 
tiff's father, mortgaged the property in question to John 
Ingle for 1,000 years to secure 600/. and interest, and in 
18J5 he further charged the term with 200A and in- 
terest. 

In 1837, in consideration of 200/. advanced by A. 
Ohevell, he conveyed the property to Chevell in fee 
upon trust to sell, and out of the proceeds to satisfy the 
mortgage debts, interest, and costs, and to pay over the 
surplus to the person who would have been entitled to 
the equity of redemption if the property had not been 
sold. 

The mortgagor died, in 1841, intestate, leaving the 
plaintiff, a child of ten or eleven years of age, his heir. 
The plaintiff came of age in 1852, and took possession of 
the property. In 1863 the representatives of the mort- 
[Higees commenced a joint action of ejectment, but before 
the day fixed for trial an agreement was come to between 
the parties that the plaintiff should give up the posses- 
sion of the property at Michaelmas following, and, if 
required, should execute to the mortgagees a release of 
all his right, claim, and interest therein, and that the 
jnortgagees should abandon their claim to the costs of 
the action ; but if default should be made by the mort- 
gagor in carrying out the arrangement, the mortgagees 
should be entitled to the costs. 

No release was ever executed or required, nor did the 
mortgagees take possession of the premises ; but in 1865 
the property was sold by the defendant Lawrence, the 
devisee of Chevell for 3,245/. The plaintiff claimed the 
surplus of this sum after payment of the mortcpfige 
debts, interest, and costs. The defendant claimed to 
retain that surplus under the agreement. 

The Master of the Rolls held that the agreement 
of 1853, never having been acted upon, could not now be 
set up against the plaintiff's claim, and made a decree in 
favour of the plaintiff 

The defendant appealed from this decision } but 

The LoBB Chancellor affirmed it. 

Sir R, BaggdUay and Mi\ G, N, Colt appeared for the 
appellant, and 

Mr, Southgate and Mr. Righy for the respondent 



GlTTABD, L.J. " 



Nov. 19. 
Company- 



(Jam.) 



I Jnr^BLAXSLT Ordkakce Co. 
J Cbetke's Case. 

'Winding-up ^Contributory Past Member — 
forfeited Shares. 

The question on this appeal from a decision uf the 
MiBXSB ov THE HoLLS WAS whether a person whose 



shares had been forfeited could be put upon the list of 
contributories as a past member. The Master op the 
Rolls held that he ought to be on the list 
Mr. Je$8el and Mr, Speed for the appellant 
Sir R, BaggaUay and Mr. Higgins, for the official 
liquidator, were not called upon. 

His Lordship held that whether shares were trans- 
ferred or forfeited, the former owner (the conditions being 
fulfilled) was equally liable to be placed upon the list of 
contributories as a past member. 



GiFPABD, L.J. 
Nov. 19. 



In re National Protinoial Iksurakcs 
Company. Singer's Case. 

Company — Purchase by Company TTUra Vires — Subse^ 
quent Adoption of Personal Liability by Directors. 

Mr. Singer was the owner of 130 shares in this com- 
pany, and being, amongst others, dissatisfied with cer-* 
tain arrangements relative to the disposal of part of the 
company's business, threatened to take proceedings. A 
resolution was passed by the directors to purchase 
the shares of the dissentients, which was accord- 
ingly done, the shares being transfened to a derk 
of the company as a trustee for the company, 
and the price paid out of the funds of the company. 
Afterwards the auditors of the company raised ob- 
jections to the accounts so far as related to this trans- 
action. Thereupon the directore, out of their own 
moneys, reimbur;^ed the company the sum laid out in 
the purchase of the shares. Some of the shares re- 
mained standing in the name of the same clerk ; others 
were transferred, bv the direction of the directors, to 
other nominees, who were not persons of substantial 
means. In his Lordship's opimon, the purehase by 
the company of the shares was a transaction uUra vires. 
The question was whether Mr. Singer, who knew that 
his shares were purchased by the company, could be 
placed upon the Hst of contributories as a present 
member on the company being wound up, upon the 
ground that the whole transaction was void. The 
Master of the Rolls refused to place him upon the 
list, and tho official liquidator appealed. 

Sir R. BaggaUay and Mr. Bagshawe were for the ap- 
pellant 

Mr. JeSsel ahd Mr, L. Webb were for the respondent 
Mr. Singer. 

His Lordship held that, though the original trans- 
action between Mr. Singer and the company was in- 
valid, so that if the company had been wound-up imme- 
diately after Singer had transferred his shares to the 
clerk, he would have remamed liable as beine still the 
owner of the shares, yet the subsequent adoption of the 
purchase hj the directors persomdly had the effect of 
releasing him. He therefore dismissed the appeal with 
costs. 
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Conttnuiian of Order of Court — Life Interest — Power to 
Appoint by WiU. 

The teatator in thu cause had directed hit readuaiy 
probity to be laid out in the purchase of an annuity for 
the joint liyea of two manied women, without power of 
anticipation. 

It was found, howcTer, that a greater income would 
be obtained by a penounent inyeetment than by the 
porchaae of an annuihr, and, on application of the 
parties interested, the fund was invested ; and it was 
ordered that the dindends should be paid to the two 
married women, and that they iJiould each have a power 
of dispofiioff of half the {property by will. 

One of the parties having died intestate, the question 
arose whether the survivor to<^ the whole, or whether 
one half was to go to the representatives of the deceased 
ladv. 

&r R. Paknery Mr, SoMgate, and Mr, CIU% for the 
husband of the deceased lady. 

Mr. Jeuelj Mr, Hardy y and Mr, Cookson for the sur- 
vivor. 

Svr IL Palnier renlied. 

ISor. 22. — The AUstsb ov xhe Rolu said the order 
might have gone beyond the power of the Oourt, but it 
could not now be impeached. It must, however, be 
construed strictly, and there was no provision as to what 
was to be done with the fund in case of the parties in* 
terested dying intestate. The fund must go aoc<»ding 
to the provisions of the wiU, and the survivor would take 
the whole fund. 



Stuabt, V.C. 1 In re Asiatic BAinaN0 Com pant. 
Nov. 11. J OoLLUM*8 Case. 

Wmdina-iip — Contribtdary— Provisional Certificate — 
Holder not Bound to take Shares-^Forfeiture, 

The original capital of this company, which was esta- 
blished under a royal charter dated February 10, and a 
deed of settlement dated April 11, 1864, was 500,000^1, 
in 25,000 shores of 20/. each. 

On January 3, 1865. the capital was increased to 
1,000,000/. by the creation of 26,000 new sbares of 20L 
each, which were issued by the directors at 161, premium 
on each 20/. share. 

On January 27, 1865, Br. CoUum, who was not the 
holder of any ori^nal shares, applied on one of the 
nrinted forms for 100 new shares. On February 10, 
1865, the manager of the company wrote to Br. CoUum 
stating that the directors had allotted him 35 shares, 
and requesting him to pay 350/., being 2/. 10s. per share 
in respect of capital and 71. 10s. per uiare in respect of 
premium. At the foot of the letter was a statement 
that the letter of allotment, after having been presented 
to the company's bankers for their signature to an an- 
nexed receipt, must be retained by the allottee until 
exchanged lor the usual certificate. On February 15, 
186^, VT. Collum paid the 350/L, and received a receipt 
from the bankers, and, before the issuing of the certifi- 
cate, sold, through his broker, twenty-five of the shares 
to a purchaser who was subseqaently accepted and 
placed on the register. On March 21, 1865, the direc- 
tors issued to Dr. Collum thirty-five provisional certifi- 
cates. Each of tbese certificates certified that the 
holder, having paid the first instalment of capital and 
premium, would be entitled, on payment of the second 



instalment thereof, to be registered as the proprietor of 
a new share, and contained a proviso that, m default of 
payment of the second instalment on or before June 80, 
1865, * the amount paid, together with all the rights and 
privileges appurtenant to this certificate, will be for- 
feited.' 

Dr. Gollnm did not pay the second instalment, and 
was not registered as proprietor of the other ten shares ; 
and two years afterwards, the company having been 
ordered to be wound up, the liquidator placed his name 
upon the list of contributories in respect of these ten 
shares. Dr. Collum then took out a summons for the 
removal of his name from the list, and that summons 
was now adjourned into Court. 

Sir M. Palmer, Mr. A. E. Miller, and Mr. Chit!y for 
Dr. Collum. 

Mr. Dickinson and Mr. Kekewich, for the liquidator : 
There was a contract to take shares, and the proviso in 
the certificate was intended for the benefit of the com- 
pany, and not of the shareholder, who could not by 
Dreaking his contract avoid his liability. 
^ Stttabt, V.C. : It has been decided that these provi- 
Bi<Kial certificates do not bind the holder to take snares. 
Dr. CoUum forfeited these ten shares by his defatdt in 
payment, and his name must be removed from the list j 
the liquidator to have his costs out of the estate. 



Stuabt, V.C. I Williaics v. The East liOiQOK Hail- 

Nov. 16. J WAT COMPANr. 

Vendor and Purchaser— Railway Company-^ Lessee-^ 
Pwrchase of Part of the Pre^ftirty — Apportionment of 
the Rents — Agreement — Lands Clauses ConsohdaUon 
Act, 1845, s, 11^— Notice to Lessor. 

This was a specific performance suit. The plaintiff 
was the lessee of certain property, of which the defend- 
ants agreed with him for the purchase of part only. The 
plaintiff's term would expire in 1905. The agreement, 
which was executed in 1867 by the plaintiff and the 
defendants, provided for an apportionment of the rents 
of the sold and unsold portions of the property, 'accord- 
ing to the provisions of the Lands Clauses Consolidation 
Act, 1845, s. 119, if necessary.' Disputes arose between 
the parties. The plaintiff continued in possession of the 
property, and the defendants neglected to pay the pur- 
chase-money, 120/., and otherwise, to complete their 
contract, in particular, they refused, when requested 
by the plaintiff, to give notice to his lessor of an inten- 
tion to treat with him for his interest in the property. 
The plaintiff then took out two summonses under the 
Lands Olausea Consolidation Act, 1845, which came on 
to be heaid under the 2 & S Vict. c. 71, and the 21 & 22 
Vict. c. 73, before a metropolitan police magistrate, with a 
view to the setUement of the apportionment of the rents. 
The magistrate, however, refused to make any order 
on the summonses, unless the defendants would jrive the 

Slaintiff's lessor the notice. The defendants refused to 
o so, as they did not wish to buy his interest ; and the 
ma^strate ultimately dismissed the summonses. The 
plamtiff thereupon filed his bill in this suit to enforce 
the contract, and prayed for an order directing the 
defendants to serve the plaintiff^s lessor with the notice. 
Mr. Dickinson and Mr. ElHs, for the plaintiff, were in 
the course of their opening stopped by the Court. 

Mr. Greene, Mr. Fooks^ and Mr. W. Fooks, for the 
defendants, insisted that they could not be compelled to 
give the notice. It was not necessar^^ to the completion 
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of the contract. As to that, the plaintiff was bound to 
do all that was requisite to perfect his own title and 
confirm the defendants in theirs. For that purpose the 
due apportionment of the rents was essential. 

Afr. Dickinsmf in reply, said the fact was that the 
lessor would not give his consent to the ai ** *■ 



In order, therefore, to save the plaintii 
against his own lessor, the defendants ought to purchase 
the lessor's interest in the property, and to give him the 
proper notice. The plaintiff would not be sufficiently 

Srotected by the mere covenant or indemnity of the 
efendants. 

Stuabt, V.C— No doubt there was in this case an 
agreement executed by the plaintiif and the defendants, 
the company ; and an integral part of that agreement 
was that an apportionment of the rents of the property 
should be made, in accordance with the Lands Clauses 
Consolidation Act, 1845, s. 119, *if necessary.' Con- 
sidering the nature of the property, that necessity was 
apparent It was never, in fact, denied by either party, 
but rather admitted by both, for they went before one 
of the metropolitan magistrates to get the matter settled. 
The magistrate, however, refused to make any order 
unless the defendants served the plaintiff's lessor, who 
was not a party to the agreement between the parties to 
this suit, with a notice to treat for hb (the lessor's) 
interest in the property. The defendants, who did not 
wish to purchase that interest, declined to give the 
notice. The magistrate then dismissed the summonses. 
The plaintiff then filed his bill in this suit against the 
defendants for the specific performance of their agree- 
ment, and asking that they might be ordered to serve 
the lessor of the plaintiff with a notice of their in- 
tention to treat with him. That, however, was 
an order which this Court could not make. But the 
apportionment was one that should be made, and for 
tnat purpose the plaintiff was entitled to a decree that 
the defendants should concur with him in doin^ all that 
was necessary and proper for carxying out their agree- 
ment, having regard to the precise terms of it, and to 
the provisions oi the Lands Clauses Consolidation Act, 
1845. This suit had been really occasioned by the 
results of the application to the police magistrate ; but 
as that involved mistakes on both sides, and as the 
plaintiff had asked for more by his bill than he was 
entitled to, the fair thin^ was for each party to bear 
their own costs of this suit^ subject so that there must 
be the usual decree for specific performance, modified as 
already stated. 



Stttabt, 
Nov. 



r,V.C.f^ 
. 20. 1 



\JRe Thb Provident Clbrkb' Mutual 
Life Assurakcb Associatiok. Kv 
parte llossLEi^B PoLicr. 

Trustees* Belief Acts — Payment of Money out of Court — 
Petition — Solicitors — Respondents — Costs, 

This was a petition for the payment out of Court of 
a sum of 589/. 6«., paid in by the above-named associa- 
tion under the Trustees' Relief Act. The facts of the 
case were shortly these: — Robert Moseley effected a 
policy of assurance on his life with the association. In 
December 1860 he mortgaged the policy, and in April 
1869 he died. The money due on the mortgage was 
paid out of the policv moneys, leaving the above-men- 
tioned balance in the hands of the association. Messrs. 
Le Blanc & Torr, solicitors for some of the alleged 
creditors of Robert Moseley 's estate, sent a notice to 
the association not to pay the balance so in their hands 



to any claimant, as a suit was about to be instituted for 
the administration of Mr. Moseley's estate, and they 
(Messrs. Le Blanc and Torr) would probabljr repre- 
sent the parties to be appointed to get it in. In 
consequence of that notice, the association paid the 
589/. 6«. into Court under the Act This petition was 
presented by the widow and executor of Robert Moeeley, 
and the trustees of a settlement. The petition showed 
that the* petitioners were the parties originally, and, 
in fact, entitled to the fund in the Court. Messrs. 
Le BImic & Torr were, therefore, made respondents tii 
the petition. It prayed that they might pay the costs 
of it, and of the payment of the money into Court. 

Mr, Bristoioe and Mr. Wmterhotkam, for the peti- 
tioners, said that there was no ground whatever for the 
notice given by Messrs. Le Blanc & Torr, either on their 
own account or that of any other person. 

Mr, Dickenson and Mr. D. Gardner were for Messrs. 
Le Blanc & Torr 

Mr. ViUiers was for the association. 

Mr. Boche, for one of the alleged creditors of the 
estate, but who was not a respondent to the petition, 
was not heard. 

Stuabt, V.C^ made an order for payment of the 
money out of Court to the petitioners as prayed by 
the petition; but said that Messrs. Le Blanc & Torr 
ought not to have been made respondents to it, that 
both they and the association must have their costs of 
it ; but that, to avoid the expense of a taxation — the 
sum of SI. only should be allowed as the costs of the 
former parties. 

Malins, V.C. 1 Be National and Provincial Lipb 
Nov. 19. J AssuEANCiB Society. 

Winding-up Pttilion — Service of— No Place of Business 
— Merger of Company. 

Mr. Wickens applied to the Court with reference to 
the sufficiency of service of a petition to wind up the 
above company, which, after a series of successive 
meigers, was now represented or supposed to be repre- 
sented by the Albert Life Assurance Society, having 
ceased to carry on business on its own account some 
thirteen years ago. The onl^ officers of the company of 
whom any trace could be discovered were the auditor, 
one of the trustees, and one director who was abroad* 
There was no official' place of bu.siness to which anj 
notice could be addressed. Under the circumstances it 
was proposed to serve the petition upon the auditor and 
the trustee of the original company, and also upon the 
official liquidator of the Albert Assurance Society now 
in course of winding-up. 

Maliks, V.C, thought that such service would be 
sufficient, with the usual advertisements as prescribed in 
the general orders. 

%''oT'iT:^' } ®^"^^^^ ^- ^^^^^^ 

Annuity^Power of Distress— 4 Geo. II. c. 28, s. 6— 
Becetver — Befusal to Appoint. 

This was a motion for a receiver of certain lands and 
tenements in Nottingham, which had been devised in 
1824 by John Sollory to his son James in fee, suj^ect to 
the payment of an annuity of SQL to the plaintiff Thomas 
Sollory during his life. 

This annuity was regularly paid unJsp June 1^7, but 
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haTis^ been uoaUe to obtain any further payments since 
tiiat time, the plaintiff now iiled hiA bill against the re- 
preeentatiyes of James Sollory, who died in 164 3, for 
payment of the arrears and the appointment of a re- 
ceiver. 

Mr. A, E, MiUer for the plaintiff, and 

Mr. L. Fields for the mortgagees of the estate, sup- 
ported the motion. 

Mr. J. W. ChiUy, for the defendants, opposed the 
motion, on the ground that the plaintiff haa a simple 
remedy by distress under the statute 4 Geo. II. c. 28, 
s. 5. 

Maldts, V.C, although thinking that the appoint- 
ment of a reeeiver would probably be the most beneficial 
thing for all persons interested in the estate, felt bound 
to refuse the motion, on the ground that it was not the 
proyince of the Court to help persons who had a suffi- 
cient remedy in their own hands. Here was an annuity 
clearly charged upon real estate, and by the terms of the 
statute a power of distress was superadded, which the 
plaintiff could exercise without the assistance of this 
Court 



Patent, VdUdiiy of-^AmbiguUy in Specification. 

This was a suit to restrain the defendant from infring- 
ing the plaintiff's natent for constructing skids or shoes 
for the skidding of wheels. The specification (which 
was accompanied by drawings), imer describing the 
plaintiff's mode of construction with reference to the 
projecting tail-piece which formed the subject of the 
patent, proceeded thus :— * This tail-piece may be carried 
entirely through to the front of the shoe, and I prefer to 
form it of wrought iron or steel, while the body of the 
shoe may be ma^e of cast or wrought iron. I find the 
best results to be obtained when the projecting tail- 
piece is carried upwards, but I do not limit myseu to so 
shaping it' 

It was contended, on the part of the defendant (who 
also attempted to establisn prior user and want of 
noyelty), that the aboye was a defectiye description, and 
particularly that the last clause of the specification was 
so ambiguous a« to inyalidate the patent. 

Mr. Glatse and Mr. BoviU for the plaintiff. 

Mr. Mackeaon, Mr. Stevens, and Mr. W. W. Cooper 
for the defendant. 

Maliks, V.C, having found upon the eyidence that 
the patent was good in respect of novelty, held also that 
the specification was suincient It would have been 
safer and better for the plaintiff to omit the final clause, 
but having regard to the more liberal construction now 
conceded to the specifications of patentees, his HoiroTm 
thought there was no such ambiguity in the langua^ 
need by the plaintiff as to mislead the public or avoid 
the patent. Injunction granted with costs of suit. 



Copyholds — Seizure Quousque — Adverse Possession ly Lord 
-^Statute of Limitations, 3*4 Wm. IV. c. 27— 
Demurrer. 

The object of this bill was to compel the lord of the 
manor of Wentsland, in Monmouth, to admit the plaintiff 
to certain copyholds of ivhich the plaintiff claimed to be 



tenant in fee as customary heir-at-law of bis grandfather, 
William Waltei*. 

The bill stated that upon the death of William Wal- 
ters, which took place m 1831, no tenant appealing to 
demand admittance, the lands had been seized quousque, 
thenceforth to be held by the lord in trust for the person 
or persons entitled to be admitted thereto. The lord bad 
continued in possession under such seizure up to the 
present time. 

The defendants to the bill demurred on the ground 
that the plaintifi^s claim was barred by the Statute uf 
Limitations, 3 & 4 Wm IV. c. 27. 

Mr. Wickens, Mr. CracknaU^ Mr. Osborne, Mr. Bris' 
towe, and Mr. Keketoieh supported the demurrers. 

Mr. Glasse, Mr. Cotton^ and Mr. Bradford, for the 
bill, argued that it was not in form a suit for the reco- 
very of land, but merely to compel the lord to do his 
duty by admitting the rightful tenant, and that the 
Statute of Limitations had no application to a seizure 
quousque^ which, being an estate interposed by operation 
of law for an inde6nite duration of time, was not such 
as to constitute adyerse possession within the meaning 
of the statute. 

Maians, V.C, held that this was in effect a bill for 
the recovery of land, its real object being to put the 
plaintiff in possession; that, whether the possession of 
the lord was adyerse or not, there had in fact, as against 
the plaintiff, been a dispossession or discontinuance of 
possession for more than twenty years, and that was a 
sufficient bar to his claim. 

Demun-ers allowed. 



Maliks, V.C "I In re Hkaton's Stxbl and Irow Oom- 
Noy. 18. J PANT (Limitbd). Simpson's Case. 

Companies Act 1862, s. So-^lteotificaiion of Register-- 
Summary Application Befused. 

Motion to remove Mr. Simpson's name from the 
register of bhareholdeis for 1,708 shares, the company 
not being in liquidation. 

The company contended that Simpson had guaranteed 
that the above shares should be talken by shareholders 
in the Langley Mill Company, of which he was chair- 
man, or if not, that he would take them himself. 

Simpson contended that the above guarantee was 
intended to operate only upon the completion of a pro- 
posed sale of the Langley Company's business to the 
Heaton's Company, which proposal had never been 
carried into effect. 

Mr. Cotton and Mr. Simpson for the motion. 

Mr. Glasse and Mr. Cracknall for the company. 

The Vicb-Chanceixor observed that by the autho- 
rities a summary application of this sort to remove a 
name from the register of a company under the Com- 
panies Act 1862, s. 35, could only be made where 
the circumstances were clear; they could not be said 
to be dear in this case, and he must refuse the motion, 
without prejudice to filing a bill. 



Malins, 
Noy, 



18. { 



In re The Potteries, Shrewsbttrt, 
AND North Wales Bailway Com- 
pANr'8 Scheme. 

Bailway Company — Scheme of Arrangement— Baihcay 
Companies Act, 1867 — Holder of Debenture having ob- 
tained Judgment thereon. 

One Minors was » creditor of this company by a judg- 
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ment obtained by bim in an action on a debenture of tbe 
company for 440/. Execution bad been iMued, and tbe 
eberiff was now in posseflsion of certain rolling stock. A 
scheme of arrangement between tbe company and its 
creditors bad since the date of tbe judgment been sanc- 
tioned under tbe Railway Companies Act 1867, whereby 
the interests of mortgage and debenture-holders were 
specially provided for. 

The company now moved that the sheriff be restrained 
from continuing in possessioui on the ground that the 
creditor as a deoenture-holder was bound by the above 
scheme, which had been duly assented to as therein 
reouired. 

The creditor moved on bis side for leave to sell tbe 
rolling stock in the hands of the sheriff, contending that 
he was no longer a debenture-holder, but a judgment 
creditor, and therefore, according to the authorities, not 
bound by the scheme. 

Mr. Osborne and Mr, Dryden for the company. 

Mr, Glasse and Mr, Lococh Webb for the creditor. 

Mr, Bedwell for tbe sheriff. 

Maliks, V.C, said that though the creditor had ob- 
tained judgment on his debenture, yet that he was 
primarily and essentially a debenture-holder, and there- 
fore bound by the assent of the other debenture-holders 
under the scheme of arrangement His motion must be 
refused and that of the company aUowed. 



^^%^;^-}WlL8HIN's TbU8T«. 

Power f Discreiumary Zeroise of, by Two JExecuiors or 
ths Swrviv&r — Pemd Servitude of One — Discretion of 
Court. 

Testator bequeathed 1,000/. to his two executors upon 
trust to pay the income to the petitioner for life, subject 
to a proviso that the executors, or the survivor of them, 
should have full power, in their or his discretion, to pay 
over the whole fund to the petitioner absolutely at any 
time after his attaining the age of twenty-nve, and 
thereupon the trusts of the said fund should cetoe. 

The fund was now in Court, and the petitioner prayed 
for payment out to himself; one of the executors, how- 
ever, was undergoing penal servitude, and his consent 
to the exercise of the power could not be obtained. 

Mr. Alexander for tne petition. 

Mr. Pedwell, for the other executor, consented. 

Malins, V.C., held that the Court had no discretion, 
and declined to make the order without the consent of 
tbe absent executor. 



Evidence againet a Dead Man — Burden of Proof-^In" 
duality of Contracting Parties — Sale set Ande after 
Fourteen Years, 

This was a suit to set aside a sale purporting to have 
been made by a deed executed in 1854, on the ground 
of undervalue and misrepresentation. The subject- 
matter of the suit was the equity of redemption in two 
farms formerly held by the plaintiff on a lease for three 
lives, none of the lives having dropped, but all the 
cesttds que vie being over sixty at the date of the trans- 
action. The annual value of the property, after deducting 
all outgoings (including interest on the mortgage debt), 
appeared to be about 70/. Some time befote the sale 



the interest had fallen in arrear, and the mortgagee YaA 
taken noesession, and bad subsequently obtained A 
decree for foreclosure, the Master finding that 600/. waa 
due for principal, interest, and costs ; but, for some reason 
which did not appear, the order was never made abso^ 
lute, and the mortgagee having died intestate, bis admi- 
nistrator remained in possession till he also died, since 
when there had been no representation to tbe estate of 
the original mortgagee. The bill alleged that Coke, 
who, as a member of the firm Coke ft Jones, the soli-* 
citors of the mortgagee, knew that the foreclosure had 
never been made absolute, while the mortgage debt 
must have been largely reduced, if not entirely liqui- 
dated by the receipts of the mortgagee and his repre- 
sentative since they had been in possession, persuaded 
the plaintiff, who was then in great poverty, that his 
interest in the property was merely nominal, and in- 
duced him to assign it for 50/. by a deed, which he 
never saw till the moment of execution. Coke after- 
wards obtained an assignment of tbe mortgagee's in- 
terest, and sold a small part of the property to a railway 
company for 860/. He was preparing to sell the re- 
mainder, when a difficulty as to the title led to the 
plaintiff being informed (for the first time, as he 
alleged) of the truth with regard to the foreclosure. 
Coke being now dead, the bill was filed against his 
personal repreeentatiyes. 

The defences were — (1) delay and laches \ (2) that 
the suit was virtually that of Coke's partner Jones^ 
who had been a party to the ori^al misrepresentation, 
but had since quarrelled with his partner's representa- 
tives and adopted this means of attack (as to which 
his HoNOTTB intimated, in the course of the hearing, 
that he had no doubt the fact was so, but that it could 
not affect the right of the plaintiff to relief) j (3) that 
when there was no fiduciary relation between the 
parties, the Court could not look at the question of 
undervalue apart from misrepresentation \ and (4) that 
the charge of misrepresentation rested on the unsup- 

Sorted evidence of an old man of weak memory and 
efective education, which the Court would never listen 
to as against a dead man. 

Mr. Kay and Mr, Fischer for the plaintiff. 

Mr. Eddis and Mr. Marten for the defendant. 

James, Y.C, thought there was much force in the 
argument that nothing would be safe if such evidence 
as that of the plaintiff were to be relied on ; and as both 
parties might under the circumstances be well excused 
for not calling as a witness the only other man who 
knew anything about the matter^ namely Jones ) that 
evidence would be unsupported if there were not other 
corroborating facts, to a great extent admitted by the 
defendants themselves. But it appeared from an affida- 
vit put in on their own side that the plaintiff had been 
led to suppose that the mortgagee was calling in his 
money, and threatening him with legal proceedings 
unless he made the aiisignment in question, while, on the 
other hand, there was no trace wnatever of his having 
been told what Coke must have known, that he had a 
real interest in the property. The assignment itself was 
so drawn as to look more like a deed for getting in an 
outstanding legal estate than a sale. The plain ti ft' was 
at that time penniless and without advice, and executed 
the deed without having seen it beforehand. Clearly 
such a transaction could not stand unless Coke's repre- 
sentatives could prove it to be fiiir, conscientious, and 
reasonable. His HoNomt was d opinion that it was 
not a fair transaction ) the sale mi^theteforsi ba set 
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nside (the deed stiinding as a security for the sum of 
80/.), and the defendant must paj the costs of the suit. 



James, V.C. 1 In re The Imperial Gitabdian Assitb- 

N07. 20. J ANCE Co. 

Wmdmff^p — Digjputed Delft — Action at Lato^Cotte. 

This -was a petition for a compulsory winding-up, 
presented hy a creditor whose deht the company dis- 

I»uted, and who had already commenced an action at 
aw to recover it. The company was in course of being 
wound up voluntarily. 

Mr, AmphieU and Mr, Hemming in support of the 
petition. 

Mr, Kay and Mr, Higgme for the company. 

James, V.C., proposed to follow the precedent of The 
Catholic PMiehmg Companyj hy adjourning the petition 
till the debt should be established at law, the liquidators 
giving an undertaidng to be personally liable for costs, 
and refused to adopt Mr. Amphlett's suggestion as to 

gutting the company upon terms not to delay the action ; 
ut upon Mr. Kay 'mentioning that the company had 
made an offer before the presentation of the petition to 
pay the amount daimed mto Court, to let the petition 
stand over till the action should have been tried, and to 



pay such costs of the petition as the Court should ad- 
judge, his HoKouR oraered further that the petitioner 
should pay all costs of the petition since that oifer was 
made. He added that he was determined, if possible, 
to prevent these winding-up petitions from being used 
as an excuse for obtaining costs. 



Injunction — Undertaking as to Damages, 

This was a motion for an injunction in a light 
and air case. No point of law was discussed, but oa 
the plaintiif declining to give an undertaking as to 
damages. Jambs, V.C, took occasion to state that, so far 
as he was concerned, he was determined never to f^ve 
an interlocutory injunction without such an undertakmg, 
where there was any serious question to be tried ; and 
he considered that there was a serious question if one 
credible witness would swear that there was not a mate- 
rial diminution of light. The motion was therefore 
ordered to stand over to the hearing. 

Mr, Amphiett and Mr, D, Gardiner were for the 
plaintiff. 

Mr, Morgan and Mr, Locock WM for the defendant. 
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Queen^s Bench, 1 

Nov. 15. J 



Babbeb V, Flemxkg. 



Marine Insurance — Inception of Bisk — Insurance at and 
from Port, 

In this case the question was whether the under^ 
writers were liable upon a policy on the freight of the 
ship Cambodia. The owners of the Cambodia, on 
August 7, 1866, entered into a charter-paity for the 
ship ' now lying in the harbour of Bombay ' for a 
voyage from Howland's Island to a port of disclmrge in 
Great Britain. The owners, on September 7, 1866, 
effected a policy on the vessel ' at and from Bombay to 
Howland's Island, while there, and thence to any port or 
ports, place or places of call and discharge in the United 
kingdom, &c.' The insurance was on freight chartered 
or otherwise valued at 3,600/. ngainst the usual perils. 
The Cambodia, after leaving Bombay, sustained such 
injuries from perils of the sea that she was obliged to 
put into New Zealand, where the owners abandoned the 
vessel to the bottomry bondholder. 

Manisty, for the plaintiff, contended that, although 
the vessel had never reached Howland's Island, yet the 
risk on the freight had commenced when the vessel 
sustained her injuries. 

MUward and Ftdlarton, for the defendant, contended 
that the ship, in leaving Bombay, did not sail under 
the charter-party, and that nothing required by the 



charter-party as a step towards earning the freight had 
been done. 

The CouBT (CoczBUBN, C.J., Blackburn, J., Han- 
sen, J., and Hates, J.) gave judgment for the plaintiff, 
adopting the law laid down in ' JPhillips on Insurance,' 
vol. i. pp. 504—508. So long as there was only a hope 
that the freight would be earned, the risk upon it did 
not attach ] but as soon as any step had been taken 
towards earning the freight under the charter-party, 
there was an inchoate interest in the chartered freight 
which was covered by the policy. 

Jmgmentfor the plaintiff. 



Queen^s Bench, 1 
(Magistrates' Case.) \ Mbrceb v. Woodgate. 
Nov. 17. J 

Highway — Bight of Ploughing up the Surface of Footpath 
— Limited Dedication, 

Upon a case stated by two justices of Worcestershire, 
under 20 & 21 Vict. c. 43, it appeared that the appellant 
had been convicted under 5 & 6 Wm. IV. c. 60, s. 72, 
for destroying and injuring the surface of a highway, by 
ploughing it up. A footway from Belbroughton to Fair- 
field ran diagonally through a field of which the defend- 
ant was occupier. There was no evidence of the exist- 
ence of this footpath before living memory, and no 
evidence of any hmited dedication of the way to thd 



Digitized by 



Google 



248 



THE LAW JOUENAL NOTES OP CASEa [Not. 26. iseo. 



public. If ap^earedi however, that within living 
naemory it had been used as a footway by the public^ 
and that the appellant and the previous occupier had, 
during all this time, ploughed it up in the manner now 
complained of. 

Harington for the appellant. 

BeiOy for the responaent, argued that although a high- 
way might be dedicated subject to an existing obstruc- 
tion upon it, yet that it could not be dedicated subject 
to a right to obstruct it de novo from time to time. 

The Court (CocicBrRN, C.J., Blackbitiin. J,, Mel- 
lob, J., and Hansen, J.) gave judgment for the appel- 
lant, Quashing the conviction. The proper inference 
from tne facts was, that the exercise of the right of 
ploughing up the path had been coeval with the user of 
the way by the public. The way must therefore be 
considered as having been dedicated and accepted by the 
public subject to the inconvenience of being occasionally 
obstructed. 

Jitdgment for the appellant 



} 



COCKEB V. CaRBWISLL & O.THEBS. 



Queens Bench. 

(Magietrates' Case.) 

Nov. 17. 

Nuisance Removal Acts, 18 ^ 19 Vict. c. 121 ; 23 (J- 24 
Vict. e. 77 : 29 ^ 80 Vict. c. 00— Nuisance on Private 
Pretnises — Notice n:t required upon Information under 
2.3 * 24 Fict. e. 77, s. 13. 

Case stated by Justices of the West Riding of York 
under 20 & 21 Vict. c. 43. 

By 23 & 24 Vict c. 77 (an Act amending 18 & 19 
Vict c. 121), 8. 13, a justice of the peace, upon the 
complaint of any inhabitant of any parish or place of 
the existence of any nuisance on any private premises 
in the same parish or place, may issue a summons re- 
quiring the person by whose act, default, permission, or 
sufferance the nuisance arises ; or if such person cannot 
be found or ascertained^ the owner or occupier of the pre- 
mises on which the nuisance arises, to appear before two 
justices, who shall proceed to inquire into the com- 
plaint, &c. 

By 29 & 30 Vict c. 90,8. 14, the expression 'Nuisance 
Removal Acts ' shall mean the Acts 18 & 19 Vict c. 121 ; 
23 & 24 Vict. c. 77 as amended by part 2 of 29 & 30 
Vict c 90, and part 2 of the latter Act shall be con- 
strued as one with the first two Acts. By 29 & 30 
Vict c. 90 (part 2), s. 21, the nuisance authority or 
chief officer of police shall, previous to taking proceed- 
ings before a justice under 18 & 19 Vict c. 121, s. 12, 
serve a notice on the person* by whose act, default, or 
sufierance the nuisance arises, &c 

The respondents were summoned upon an information 
by the appellant under 23 & 24 Vict c. 77, s. 13, charg- 
ing them with allowing^ a chimney to send forUi black 
smoke in such quantity as to become a nuisance. Upon 
the hearin«r the question arose whetiier, upon an infor- 
mation unaer this section, a notice was required to be 
given, as under 29 & 80 Vict. c. 90, by Uie nuisance 
authority or chief officer of police. The justices were 
of opinion that such a notice was required. 

Jdff for the appellant, now contended that no such 
notice wa8 required. 

No counsel appeared for the respondents. 

The CouBT (CocKBtrBw, C.J.,Blackbi7BN, J., Mel- 
lob, J., and Hannsn, J.), after commenting upon the 
slovenly maimer in which the Acts had been prepared. 



gave judgment for the appellant on the grouid that the 
statutes had unintentionfuly, as it appeared, made no 
provision for notice in a proceeding like the present 
Judgment for the appeiUmt, 



Common Pleas, 1 
Nov. 18. I 



Bristow and Anothrb v. Booth. 



Copyhold— Lords Right to more than One Fine on Admit- 
tance — Appointment of Neto Trustee tmder Trustee 
Acts, 18 ^ 14 Vict. c. 60, and 16 §• 16 Vict. c. 55. 

Special cade raising the Question whether the plaintiflfs 
as lords of the manor of Woodford, in Eraex, were enti- 
tled to more than one fine on the admittance of the 
defendant as customary tenant of such manor. It 
appeared that the last tenant who had been admitted 
before the defendant was one Peter Paterson the 
vouDger. He had no beneficial interest in the property, 
but was simply a trustee thereof, and he died, leaving a 
widow, to wnom he devised his property, but who dis- 
claimed the trust estate. Peter James Paterson the son, 
and customary heir of the deceased trustee Peter Paterson 
theyounger, went abroad and neveracted in the trusts; and 
thereupon the Court of Chancery made an order under 
the Trustee Acta, 13 & 14 Vict c. 60, and 16 & 16 Vict 
c. 66, appointing, the defendant us trustee in substitution 
of the said Peter Paterson the younger. 

Archibald (Cowie with him), for the plaintiffs, con- 
tended that on the disclaimer of the devisee the estate 
had devolved on the customary heir, Peter James Pater- 
son, through whom the defendant must be deemed to 
claim a right to be admitted, and tliat therefore two 
fines were payable. 

Joshua WUUame (J, O. Oriffiis with him), for the 
defendant, contended that the effect of the order under 
the Trustee Acta was to vest the estate of the last-ad- 
mitted Trustee, Peter Paterson the younger, in the de- 
fendant, as if such trustee had before his death surren- 
dered it to the use of the defendant; and there being, 
therefore, only one devolution of title, only one fine was 
pavable on the defendant's admittance. 

llie CouBT was of opinion that the defendant's con- 
tention was the right one, and therefore gave 

Judgment for the defendant. 



Common Pleas, 
Nov. 19. 



• Hobsey v. Gbahax. 



Statute of Frauds, 29 Car. II. c. 3, s. 4r— Contract to 
Procure Lease of Mouse — Interest in Land. 

This was an action for the breach of an agreement to 
procure a lease from a third party to the plaintiff of a 
public house, and one of the questions was whether such 
an agreement was a contract of any interest in or con- 
cerning land within section 4 of the Statute of Frauds 
(29 Car. II. c. 3), as the defendant himself had no inte* 
rest in the house. 

Henry James and Turner showed cause against a rule 
to enter a verdict for defendant or for a new trial. 

Garth and A. L. Smith in support of the rule. 

The CouBT held that it was a contract within sec- 
tion 4, and must therefore be in writing, but they granted 
a i-ule for a new trial in order to ascertain if a written 
contract could be proved. 

Rule for new trial. 
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DUBAIYT V. KXNirSTT. 



Common IiM9.\ 
Nov. 17,20. j 

ParUammi'-'Borough Vote^Naval KntghU of Wuukor, 

The question raised m this case was whether the Naval 
Eoights of Windsor were entitled to vote for the 
horou^h of New Windsor in respect of the houses they 
occupied as knights ; and this turned on the provisions 
and wording of a lengthy charter. 

J7. JamM for the appellant 

JET. Matthews for the respondent. 

The Court: looking to the provisions and wording of 
the charter or incorporation of these knights, held that 
the corporation was of a collegiate chajracter, that the 
knights occupied their houses only as members of and 
for the convenience of carrying out the objects of such 
corporation, and had no such excluuve or personal rights 
as to constitute a several property in or occupation of 
their houses by them respectively; and that conse- 
quently they did not occupy as tenants or owners, and 
were not entitled to votes. 



Cotntnon Pleas. \'Fo2J) (Appellant) v. Habikotox 
Nor. 28. J (Rxspondent) 

Parliament — Begietration -^p^ — Borough Vote — 
Corporation — Beeidentiary Canon, 

The respondent was one of the canons residentiary of 
the cathedral church of St Peter in Exeter, and the 
revising barrister decided that the respondent was en- 
titled to be on the list of voters for the city of Exeter, 
as owner and occupier of the residentiary house belong- 
inff to him in respect of his canonry. 

It appeared from the case that the dean and chapter 
were a corporation aggregate, consisting of the dean and 
five residentiary canons, and sixteen non -residentiary 

Evebeodaries. It appeared also that there were five 
onses, which the five canons, who were appointed for 
life, were entitled to occupy, and with their enjoyment 
thereof the chapter, as a body, conld not interfere. 
Kingdon for the appellant 
PhUipotte for respondent 

The Court held that the respondent held the house 
to which he was entitled in right of his canonry in his 
own right as a corporation sole, and not as a member 
of the corporation aggregate, and therefore the case was 
distinguishable from that of the Naval Knights of 
Windsor decided this term, and the respondent was 
entitied to the franchise. 

Decision a finned. 



f Coles r. Pack, 



Common Pleas. 
Nov. 16, 23. 

Guarantee — Continumg — Consideration. 

The plaintifi^, a coal factor, had for some years been in 
the habit of supplying one David French with coals, 
and the defendant had annually given guarantees for 
the amount which might be due ftom fVench to the 
plaintiff for such coals. The last of such annual gua- 
rantees was given on April 8, 1867, and expired on 
April 1, 1868. On July 23, 1867, the defendant gave 
the plaintiff a guarantee, which, after reciting that 
French was indebted to the plaintiff in the sum of 
2,206A ds. 9d upon an account then stated, in addition 
to his liability upon two acceptances of the defendant 
for 750/. each, endorsed by French to the plaintiff, and 
that the plaintiff was pressing for the immediate pay- 



ment of the said 2,206/. Sf. Od, was in the following 
words : — * Now I do hereby, in consideration of your 
forbearing to take immediate steps for the recovery of 
the said sum, guarantee the payment of, and agree to 
become responsiole for, any sum of money for the time 
being due from the said v. Fisher to you, whether in 
addition to the said sum of 2,206^ 8s. 9a. or no.' 

The plaintiff having sued on this last guarantee, and 
obtained a verdict for upwards of 2,000A in respect of 
coals snbsequentiy supplied to the said D. Fisher, ^ 

Prentice and P. M. White showed cause agunst a 
rule to set aside such verdict, and to enter a verdict for 
the defendant 

O. Denman and Cohen argued in support of the rule, 
and the question raised was whether the guarantee was 
a continuing one or not^ and whether the consideration 
was sufficient. 

The CoiTBT held that the (piarantee was a continuing 
one until revoked, without limit as to time or amount 
for which the defendant was to be responsible, and that 
being a continuing guarantee as to future supply of 
coals, there was a sufficient consideration beyond the 
forbearance to sue. 

Bute discharged. 

Common Pleas,'} 1Sjb,toix (Appsllaitt) v. Dbab (Es- 
Nov. 23. J spondbnt). 

ParUament'-'Begistration Appeal-^Countg Vote — Paras* 
tual CwaU'-Freehold Estate o/40s.— 8 Hen. VI. c. 7. 

The appellant claimed to be on the list of voters for 
the county of Middlesex, in respect of a freehold bene- 
fice in the parish of St. Matthew, Bethnal Green, in the 
said countv. The appellant was the perpetual curate of 
the church of St Andrew, Bethnal Green, in the said 
county, to which church a district chapelry had been 
assigned by an order in Council under the Church Build- 
ing Acts. No assignment of pew-rents had been made 
to the appellant, nor was he entitled to any income from 
the pew-rents ; but the income or emoluments he re- 
ceived as incumbent of such church was from the fol- 
lowing sources, viz. : 160i^ a year from the Ecclesiastical 
Commissioners, 50/1 a year from Queen Anne's Bounty, 
the fees paid in respect of marriages, baptisms, and 
churchings performed in the said church, ana the fees in 
respect of burials in Bow Cemetery of persons dying 
within the said district attached to the said church, the 
income either from these burial fees or from the other 
fees being more than 40s. a year over and above all 
charges. The revismg barrister disallowed the claim. 

Sir John Karslake (^Morgan Howard with him) for 
the appellant 

Simon, Serjeant (Michael with him) for the re- 
spondent 

The CouBT held that the appellant, though he had as 
incumbent a freehold office, ana a right to the church 
itself, was not entitied to anv land or tenement in 
the said parish of the clear yearly value of 40s., as none 
of the emoluments he received as incumbent was 
derived from the land. 

Decision affirmed, hut loithout costs. 



^i^' ] CONTBEABE V. HaBBIES. 

County Court Appeals-Notice to Produce — Costs. 
This was an appeal from a decision of the judge of the 
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Giiy of London Court, who had directed that a notice 
given to the defendant to produce ' all letters received by 
you relating to your tenancy in or about January 1866' 
was not suiEcientlv specific. In consequence of the non- 
production of the letter on which the plaintiff relied to 
prove his case he was nonsuited. 

C £owen for the plaintiff*, the appellant. 

K^mp for the defiant 

The Court (Kelly, C.B., CuAmsrsLLf B., PiaoH; B.. 
and CLSiJBT, B.) held that thenotiee was suifidenty and 
that there ought to be a new trial. They also gave the 
appellant costs, saying at the same time they did not in- 
tend to lay down a general rule on the subject 

Judgment for appeUant. 



Exchequer, ■ 
Nov. 16. "[ 



f WhITEHOXTSE and AkOTHER V, WOLVER- 



HAUFTON AUTD 

CoMPAinr. 



Walsall Railway 



Compensation to Mine Ovmer — Bailwoyi Clauees Act 
(8 Vict. c. 20), «. 77-81. 

An arbitrator, appointed under the Lands Clauses 
Act to assess the amount of compensation to be paid by 
the defendants to the plaintiffs, the owners of mines 
lying on both sides of the railway, awarded to them 
the sum of 1,600/., which he apportioned among various 
heads of damage. The award stated that, whereas it 
had been objected by the company that the damage in 
respect of which compensation was claimed was of such 
a oescription that the plaintiffs were not at present en- 
titled to recover, or receive compensation for the same 
or for some part thereof, but must wait until the losses 
and expenses in respect of which compensation was 
claimed had been actually sustained and incurred, the 
arbitrator had stated a case for the opinion of the Court. 
The case, after describing the nature of the various 
items in respect of which the compensation was awarded, 
concluded as follows :— ' I hare held as a matter of fact, 
if such finding be admissible and material, that they are 
all matters now Mjparent and ccmabie qf being ascertained 
and estimatedy and I have accoroingly awarded compen- 
sation in respect of all of them.' 

If. MattheiDSj for the plaintifis, contended that, if the 
damage can he estimated at once, the mine owner can re- 
cover at once, notwithstanding section 81 of the Kail- 
ways Clauses Act, which enacts that 'the company 
shall from time to time pay to the mine owner all addi- 
tional losses and expenses, &c.' Otherwise, they must 
vex the company de aie in diem every time they spent a 
small sum or money. 

Macnamara, contra, for the defendants, contended that 
the plaintiffs were precluded by section 81 from recover- 
ing more than the loss and expense actually at present 
sustained or incurred. 

The CouBT (Kelly, C,B., Piaoir, B., and Cleasby, B.) 
held that the losses and expenses in respect of which 



they claimed, being imminent and ascertainable in 
amount, the plalntiffis were entitled to recover. 

Judgtnentfor theplamtiffs. 



Exchequer. \ He The Beverley CoHXissioirERS. Ex 
Nov. 16. J parte Fldtt and Fiizgerald. 

Bribery ComnUssianers — Jurisdiotion — A^oumme^ of 
Meeting y Whether Necessary — Comtniitmieni of Wit' 
nessfar Contempt— \^ (J- 16 Vui. c 67. 

Three Commissioners were appointed^ under the 
16 & 16 Vict. c. 67, to inquire into the existence of 
corrupt practices in the borough of Beverley. All three 
of the Commissioners held a meeting on September 25, 
1869, and adjourned to September 27. On that day 
two Commissioners only attended, and, in the absence 
of the third, took evidence and adjourned to October 19. 
The Secretary of State had previously given his consent 
to an adjournment till October 19, in answer to an appli- 
cation made to him by the Commissioners. It appeared 
also that the adjournment was, in point of fact, agreed 
uj)on by all three Commissioners. The three Com- 
misflioners met ag(dn on October 19, and adjourned till 
October 21, when they again met, and Flint and Fitz- 
gerald then appearea in answer to a summons as wit- 
nesses, and refused to be sworn. The Commissioners 
then committed them for contempt 

A rule niei had been obtained for a habeas corpus on 
behalf of Flint and Fitzgerald, against which 

The Attomey^Qeneraly the SoUcUor- General, and 
Archibald now showed cause. They contended that the 
Commissioners had power under the Act to hold meet- 
ings from time to time, and an adjournment was not 
necessary to the validity of the meeting of October 21. 

Sir J. Karslake, Serfeant Sleigh, and Morgan Howard 
sunported the rule. They contended that the statute 
only gave power to hold meetings subsequent to the 
first meeting by adjournment; and that there having 
been no valid adjournment, the meeting of October 21 
was held without jurisdiction, end the Commiasioners 
had therefore no power to commit. 

The Court (Kelly, C.B., CsAinrBLL, B.,Piqoxt, B., 
and Cleasby, B.) were of opinion that the statute 
clearly gave the Conunissioners power to hold separate 
and independent meetings from time to time. This 
construction by no means made the provision empower- 
ing the Commissioners to adjourn nugatory or super- 
fluous, inasmuch as many cases might be suppoeed in 
which thb power might be useful, as, for instance, in 
the case of a witness who had been summoned to 
attend, but whose evidence had not been taken, and 
who would, in the absence of an adjournment, have to 
be summoned afresh. They therefore discharged the 
rule. 

Itule dieeharged. 
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€oixxi jof Criminal %i^tixh 

Coram Kellt, C.B., Martik, B., BtlkS; J., Blackburv, J., and Lrsii, J. 



Ctoxon 



Case Reseroed, 
Not. 20. 



RBeiNA V. HoDaKiss. 



B'lU of Saie$ AcU—FaUe StaUnwU in an Affidavit— Mis-^ 
demeanour — Perjury — Indictment — Surplusage. 

The prisoner was convicted upon an indictment which 
char^a that he had committea wilful and corrupt per- 
jiijj in an affidavit sworn hy him before a commissioner 
for taking affidavits in the Coort of Queen's Bench. 
The affidavit was made for the purpose of getting a bill 
of sale filed; and the prisoner swore that the bill of sale 



was made on December 18^ IdOd, when it was, in fact, 
made on January 4, 1809. The date was material. 

No counsel appeared for the prisoner or for the 
Crown. 

Held, that the offence charged was not wilful and 
corrupt perjury, but was a misdemeanour at common law, 
and that so much of the indictment as alleged the offence 
to be perjury might be rejected as surplusage ; and the 
conviction was upheld. 

ConvicHon affirmed. 



$i0fe ^Ji^^td 0f ^jtrmitaHg* 



AdmiraUy Court. \rj^ Hickmau 
Nov. 20, 23. JAHEIIICKMAJ.. 

Salvage— Award under SOOL— Tender— Costs. 

This was a cause of salvage, in which the defendants 
had tendered the sum of 282/.. 'together with such 
costs {if any) as shall be due by law.' The Court pro- 
nounced the tender to be sufficient, and took time to 
consider whether the Court ought to certify for costs — 
Ist. because the sum awarded was under 800/., and 
2ndly, because the Court had pronounced for the suffi- 
ciency of the tender. 

Dr. Deane and E. Q. Gibson appeared for the plain- 
tiffii. 

MUward and E. C. Clarkson for the defendants. 

His LoBDSHiP allowed the plaintiffs their costs to the 
time only when the tender was made^ and directed that 
in future, when a tender is made, it would state either 
tiiat it is a tender for salvage and costs or that it should 
specify the ground upon which costs are not tendered, 
and refer the question of costs to the consideration of 
the Court. 



"^Svis, 2r^'}'^^" NoBTHtJllBllIA. 

Damaye-^Limitation of Liability — Date from which 
Interest is to be Computed. 

This was a suit by the owners of the steam-ship 
Northumbria, the wrong-doing vessel, to limit tbeir 
liability to the amount lixed by statute. The owners 
of the Hesperia, the vessel damaged, applied to the 
Court for costs and interest upon the limited amount 
from the time of the collision. 

Eutt and Steavenson opposed the pavment of interest, 
and raised the questions: 1. Whether anv interest 
should be paid ; 2. If so, from what period the interest 
must be reckoned. 

E. C. Clarkson contended that interest must be 
allowed from the date of the collision, 

Ilis Lordship, after reviewing all the cases upon the 

aueetion, was of opinion that in all cases where the 
ability of the owner is limited, interest should be g[iven 
upon the limited amount from the date of the collision. 
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Court of Arches, 1 
Oct 26. 30. > Sheppabd v. Bekkete. 
Nov. 19. J 

The Ojffke of the Judge promoted in a Case tf Heresy — 
Inquiry before Commissioners under 3 & 4 Vict. c. 86 
— Articles embodying fresh Charge — Refusal to Admit — 
Practice, 

This was a cause or business of the office of the judge 
promoted by Mr. Thomas Bjard Sheppard against the 
Key. William James Early Bennett, a clerK in holy 
orders. Vicar of Frome Selwood, in the diocese of Bath 
and Wales, for alleged heresy. The defendant did not 
appear;, and the case now came before the Court on the 
admission of the articles. 

The alleged heresies were contained in certain works, 
namely, * Some Results of the Tractarian Moyement of 
1833,' forming one of the essays contained in a volume 
entitled ' The Church of the World,' edited by the Rev. 
Orby Shipley, clerk (1867) and < A Plea for Toleration 
in the Church of England, in a letter addressed to the 
Rev. R B. Pusey, Regius Professor of Hebrew and 
Canon of Christ Church, Oxford, second and third edi- 
tion, 1867-68,' which were published by the defendant 
within the diocese of London. The Bishop of London 
issued a commission under the provisions of the 8 & 4 
Vict. c. 86 to certain persons to inquire into the truth of 
the charges ; the works in question were laid before the 
Commissioners, who reported that there was a case for 
further inquiry ; the report and the evidence upon which it 
was founded were afterwards filed in the reffistry of the 
diocese of Bath and Wells, and then the Biwop of Bath 
and Wells sent the case direct by letters of re<juest to 
the Court of Aixshes. The letters of request recited the 
proceedings before the Commissioners, and contained 
extracts from the works which were specified. The cita- 
tion or decree which was served upon the defendant 
followed the letters of request, and cited him to answer 
for the heresies contained in tnose works, which heresies 
were in substance these : (1) The actual presence of Our 
Lord in the Sacrament of the Lord's Supper , (2^ The 
visible presence of Our Lord upon the altar or taole of 
the Holy Communion ,* ^3) That there is a sacrifice at 
the time of the celebration of the Eucharist ; (4) That 
adoration or worship is due to the consecrated elements 
of the Lord's Supper. The articles as now offered for 
admission further charged the defendant with contrar- 
vening the 29th Article of Religion by holding heretical 
doctrme as to the ' reception of the Eucharist by the 
wieked/ which heresy, it was alleged, was contained in a 
certain other work, viz. ^ An Examination of Arch- 
deacon Denison's PropoaitionB of Faith,' published by 
him. This work was not laid before the Commissioners, 
nor was it specified in the letters of request or citation. 

A, J. Stephens (with him Dr. Tristram, Archibald, 
and JB. Shaw), on behalf of the promoter, moved the 
admission of the articles on October 26, and the Court 
took time to consider its judgment 

Sir R. J. Philldcokb delivered judgment on Satur- 
day, October 30. He held that the jurisdiction of the 



.Court in the case was founded upon and limited by the 
charges laid before the Commissioners, and that he had 
no authority to deal with any charges which were not 
laid before them. It was, moreover, a clear axiom of the 
law and practice of the Court that no charges could be 
laid in criminal articles against a defendant of which he 
was not apprised by the citation or decree which sum- 
moned him to appear before the Court The passages 
in the articles which charged the defendant witn main- 
taining the doctrine that * The wicked eat the body of 
Christ in the use of the Lord's Supper,' contained, he 
held, a charge of a distinct and separate offence ; for it 
was clear that the doctrine of the Real Presence mi^ht 
be holden, and had been holden. by those who denied 
the reception of the Eucharist oy the wicked. This 
charge had not been preferred before the Commissioners, 
nor was it specified in the letters of request, or the de- 
cree embodying them which was servea upon the de- 
fendant, and the articles should therefore be reformed by 
striking out all the passages relating to it. 
Leave to appeal was granted. 



Court of Arches. \The Bishop op Wotoebstsb 
Nov. 19. J V. Wix. 

The Office of the Judge voluntarily Promoted by the 
Bishop of the Diocese — Resignation of Bishop — 32 ^83 
Vict c. Ill—Suit not Abated— Alteration of litis— 
Practice. 

This was a cause or business of the office of the 
judge, promoted by the Bishop of Winchester againat 
the Reverend R. H. E. Wix, M.A., a derk in holy 
orders, vicar of the ecdesiastical parish of St Michael 
and All Angels, Swanmore, in the Isle of Wight, in the 
county of Southampton and diocese of 'V^chester, for 
having offended against the laws ecdedastical, as con- 
tained in the letters of request. 

The case was voluntarily promoted by the bishop, 
who gave the usual bond for costs. The defendant 
appeared. After the articles had been brought in and 
admitted, and before the defendant had filed his re- 
sponsive plea, the Bishop of Winchester resigned his 
see, under the provisions of the 32 & 33 Vict. c. Ill, 
and the see was declared vacant by order in Council on 
Nov. 11, 1869. 

The matter now came before the Court on act on peti- 
tion, in which the defendant submitted that the suit had 
abated by reason of the resignation of the bishop, and 
prayed to be dismissed from further observance of justice 
therein. The promoter, in his answer, denied that the 
suit had abatedl)y reason of such resignation, and prayed 
to have the title of the cause amended b^ describing the 
promoter as the Right Rev. Charles Richard Sumner, 
I).D., late Lord Bishop of Winchester.' 

Dr. Deane fwith him Dr. Tristram) for the promoter. 

A» Charles lor the defendant 

Sir R. J. Phillimosb held that the suit had not 
abated by reason of the resignation of the bishop, the 
voluntary promoter, and ordered the tide of the cause to 
be amended as prayed. Question as to coats xeeerved. 
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liOBB Hatheblet, L.C.1 
and GiTFABD, L.J., 1-PncE r. Nicholas. 
Nov. 18, 22, 23, 24. J 

Copyright — Piracy — Injunction, 

This was an appeal from Jaxss, V.C. {md^y 134); In 
the Court below the plaintiff and the defendant, the 
present appellant, had been represented by counsel, but 
on the appeal both conducted tneir cases in person. 

The Lord Chakcbllor thought that in three in- 
stancea only had the defendant plagiarised positiTely 
from the plaintiff. In other cases the defendant had 
apparently been often put upon the right track in con- 
sequence of the plaintiff's essay ; but in concluding that 
wherever there was a resemblance between the two 
publications in reapect of authorities cited or theories 
sketched out, the defendant must be guilty of piracy 
ftom the plaintiff, the Vice-Cha5CELL0R bad not allowed 
enough for the fact that from the nature of the subject 
on which both parties had to write, they necessarily 
had a comnM|p plan and authorities. The defendant, 
however, haa acted very improperly in denying by his 
answer all obligation to the essay of the plaintiff, who 
was in consequence entitled to assume him to be a per- 
son of no credibility, and had been put accordingly to 
great trouble in scrutinising his statements. There 
would therefore be no costs. The bill would be simply 
dismissed. 

GiVTABB, L.J., agreed. The defendant had planarised 
on two occasions directly ; but considering that he and 
tbe pluntiff, necessarily ftom the circumstances of the 

VOL. IV, 



prize competition which occasioned both essays, had 
each to traverse one common field of history, with the 
object of arriving at one common conclusion, his Lobb- 
SHIP could not lay much stress on other resemblances. 
The defendant had clearlv expended a certain amount 
of labour on his work, and the amount borrowed from 
the plaintiff was not by itself enough ground for an in- 
junction. On the other hand, the defendant's answer 
contained alleffations which were disingenuous and even 
untrue. His Lobbship rejoiced that the Court's opinion 
of such misconduct could be signified by refusing the 
defendant his costs. 

Production ofDoeuniefUs — Ejectment Bill 

Summons by plaintiff for production of documents* 
which defendant admitted he possessed. Defendant 
objected, on the ground that they related to his own 
title to the land, the subject-matter of the suit. De- 
fendant was in possession, as heir-at-law, of the de- 
ceased intestate ; plaintiff charged that his only pos- 
session consisted in having granted certain leases, which 
be alleged were collusively granted, as they would show 
on their face when produced. A motion for receiver had 
already been refusea on appeal. 

Mr, Schomberg and Mr. JEveritt for the adjourned 
summons. 

Mr. Osborne and Mr. Bevir, for the defendant, were 
not called upon. ^-^ ^ 
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Malins, V.C, said that, where there could evidently 
be no relief ^iven on the bill, as in this case on a mere 
ejectment bill, he would not order production of dncu- 
mente. Any person who chose might impeach the lejral 
title of a man in possession, but he must do so by his 
proper legal remedy — an action of ejectment — and this 
Court could give him no assistance. Summons dis- 
missed ; no costs. 

Married Woman — Next Friend— Authority to File Bill. 

Bill by a married woman in New Zealand by her next 
friend, a solicitor, for the administration of an estate in 
which she was one of the residuary legatees. This was 
a motion by the same married woman by another next 
friend that all proceedings in the suit be stayed, and the 
first next friend be ordered to pay the costs, he having 
acted without her authority or knowledge. The re- 
spondent set up a general power of attorney from the 
mari'ied woman and her husband jointly as his authority. 

Mr. Glasse and Mr. Dauneij for the motion. 

Mr. Cotton and Mr. Bradford against it. 

Mr. G. Hastings for the executors. 

Malti^s, V.C, said the suit having been shown to be 
wholly imnecfessary, it would not be covered by the 
general power of attorney (which, though expressed to 
be joint, was in fact only the husband's), but required a 
special authority. The next friend must pay the costs 
of all parties, including the costs of the motion. 



Maliws, V.C. 
Nov. 25. 



> ChABRAS v. PiCKERIKa. 



Practice^-^General Order XXXIIL Hule lOSecurittj 
for Costs — Distnissal of Bill. 

This bill was filed on January 16, 1860, and on the 
Slst an order was made that the plaintifi's, being out of 
the jurisdiction, should give security for costs. No secu- 
rity having yet been given, 

Mr. W. C. Bmshaw now moved that the plaintiffs be 
ordered to give security for costs within fourteen days, 
or the bill to stand dismissed without any further order. 
He cited Kennedy v. EdximrdSy 11 Jur. (n.s.) 163 for the 
form of the order. 

Maliws, V.C, made the order. 



r Grech v. Oram. 



Maliks, V.C 

Nov. 26. 

Injunction — Stay of Action — Traverse of Plaintiffs 
Alleged Equity. 

Motion to stay an action of ejectment for non-pay- 
ment of arrears of ground rent and interest on a mort- 
l>-age. The plaintiffs in the suit set up a parol agreement 
for capitalising the ground rent and interest, which they 
contended had been part performed. The defendants 
denied that the agreement affected the arrears, they 
having been expressly excepted therefrom. 

Mr. Glasse and Mr. Speed for the motion. 

Mr. CoUon and Mr. Alexander opposed. 

Malit^s, V.C, said that everythinar turaed on the 
nature of this parol agreement, which the plaintiff j 
allojred on the one hand as the foundation of his equity, | 
and the defendant on the other hand denied upon oath, j 
This was a point which could not be decidea till the i 
hearing of the cause, and he must theiefbre refuse the I 
motion, reserving the costs till the hearing. { 



Motion by Undischarged Batikrupt Defendant — Costs. 

Mr. Finlaison moved on behalf of the defendant 
Payne to enlarge the time of a proposed sale ordered by 
the Court. 

Mr. Shapterf for the first mortgagee on the property, 
took a preliminary objection that Payne had become 
bankrupt since the commencement of the suit, and that 
his assignee had been made a party. Payne had not yet 
received his discharge. 

Malins, V.C, refused the motion, with costs to be paid 
personally by Payne's solicitor. 

Compromise — Costs — Foreign Jurisdiction — Order against 
Absent Person — Compensation in Lieu of Costs. 

The defendant was a solicitor, who claimed to have a 
lien for moneys due to him on certain deeds which had 
come into his possession, not in his professional cafMudty, 
but in that of a bare trustee for the plaintiff, and re- 
fused either to deliver them up or to convey the legal 
estate in the property to which they related. ' The wo- 
perty being situate in Scotland, the plaintiff applied to 
the Court of Session for an order in the nature of a vesting 
order under the Trustee Acts ; and such order was made, 
according to what appeared to be the Scotch practice, 
without either actual or substituted service of the 
petition on the plaintiff. At the same time the above- 
named suit was instituted in England for recovery of 
the deeds. This suit was eventually compromised on 
terms which amounted to a surrender by the defendant, 
with one triBing exception, of all the points in dispute ] 
but nothing having been said about costs already in- 
curred, the suit was brought to a hearing by the 
plaintiff in order to enforce payment of them. 

Mr. Kay and Mr. Bensltaw for the plaintiff. 

Mr. Amphhit and Mr. Cracknall for the defendant. 

James, V.C, held that the plaintiff had not, by ac- 
cepting a compromise which was substantially a sub- 
mission, lost her right to costs ; and as to the Scotch 
costs, though he could not have enforced an order of a 
foreign Court made against an absent person witkoat 
notice, he could treat them as expenses forced upon the 
plaintiff by the perversity of the defendant, and order 
compensation accordingly, with a reference to Cfaamben« 
if the parties were not satisfied with the amount fizea 
by the Scotch Court. The defendant to pay the ooets 
of the suit. 



Jamrs, V.C. \ In re The Family Eitdowhent SociETt. 
Nov. 20, 23. J ILvj^arte Pons. 

Winding-up — Diluted Debt — Amalgamated Compmiie$ 
— Novaiio. 

This was a petition for winding-np the above-named 
society, which, like many others, had been amalgamated 
with the Albert Life Assurance Company. The peti-* 
tioner claimed to be a creditor in respect of the arrears 
on two annuities granted to him by the society. 

The petition was resisted on the grounds (1) that the 
petitioner having had full notice of the transfer of the 
Family Endowment business to the Albert, and having 
through a series of yeara applied for and received pay- 
ment at the latter's office, must be taken to have ac- 
cepted a novatio ; (2) that the fonuertociety had ceased 
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to exiflt in 1861^ and therefore ootild not be wound-up 
under the Act of 1862 ; and (3) that at all events the 
Court had a discretion under that Act, which it would 
exerciee in such a case as this by leaving the creditor to 
his remedy at law. 

Mr, Fty and Mr, Wetilake for the petitioner. 

Sir M, Pal7nery Mr. HiggtM, Hon, Walter Bethell, Mr. 
Kcofy Mr, Jachwrty Mr, EddU, and Mr, Watson appeared 
for different sets of shareholdecB in the Family Endow- 
ment who resisted the petition. 

Mr, Ampbiett and Mr, Keketoichj for the surviving 
directors, supported the petition, in order to protect 
themselves from an action at law. 

Mr. WiOcock and Mr, Whitehome for the official 
liquidator of the Albert. 



Jambs, V.C, held (1) that this was not like a chanffe 
in a banker's firm, where slight circumstances might 
suffice to prove consent on the part of a creditor ; cogent 
evidence would foe required of his having agreed to ac- 
cept what was in fact an entirely new position, whereas 
the receipts given to the Albert were no evidence at all, 
no more than if they had been indorsed on the instru^ 
ment itself ; (2) that the society had not, and indeed 
could not have, ceased to exist so as to prejudice its 
creditors ; and (3) liiat to leave the creditor to bring an 
action ajrainst the surviving directors of the society, and 
then en&rce his judgment by m?i. fa. against any share- 
holders he could find, would not be fair either to him or 
to them. The order would therefore go ex debtCtoJus- 
titia, ^ 



(^mti^ 0f Cflmmnn Jato* 



/l^!IS!!L5^^Ji*^l^E<>I^•^ ^'' The Justices of the 
^ ^^^26 J West Hiding OF YoEKSfliBE. 

The Wine and Beerhouse Act 1869 (32 Sf 33 Vict, c. 27) 
— 9 treo. IV, c. 61 — General Ajinual Licensivg Meeting 
— Adjovmment — Certificate — Time for Application, 

Rule calling upon the justices of the West Riding of 
Yorkshire to show cause why a mandamus should not 
issue, commanding them to enter continuances and hear 
an appeal by one Drake against the refusal of certain 
justices to grant him a certificate under the Wine and 
Beerhouse Act 1869, authorising him to receive a license 
for the sale of beer, &c. 

On August 20, 1869, the justices held their general 
annual licensing meeting, when a person named Bew- 
cock applied for a certificate for the house in question. 
He had given the proper notices required by 9 Geo. IV. 
c. 61, but the justices refused to grant him a certificate 
on the ground that he had been convicted of an offence 
a^nst the tenour of his license when he was the occu- 

Eier of another house. He continued to remain in the 
ouse until his license expired, not having appealed 
against the reffnsal to grant the certificate. On August 20 
the justices adjourned the meeting till September 17, on 
which day Drake applied for a certificate in respect of 
the same house, he having given notice as required by 
section 17 of the Wine and Beerhouse Act 1809, 
twenty-one days before he made the application, though 
not twenty-one days before August 20. The justices 
refused the certificate, whereupon he appealed to the 
quarter sessions. The appeal was dismissed on the i 
ground that the notice ought to have been given 
twenty-one days before the general annual meeting. 

Wadtfyshowei, cause against the rule, contending that 
the justices having refused the certificate to Bewcock, it 
was not competent for Drake to make the application in 
reepeet-of the same houee, and, also, that reading the 
9 Geo, IV. c. 61 with the Wine and Beerhouse Act 



1869, the notices must be given tWenty-one dftys before 
the general annual meeting was held. ' 

Haimayy in support of the rule, contended that the 
notices were sufficient, and that the quarter sessions 
ought to have heard the appeal. 

Per curiam (Blackbubn, J., Mellob, J., and L^SH, J.) 
— The refusal to grant the certificate to Bewcock was on 
the personal ground that his character was such as to 
disentitle him to the certificate, and not on the ground 
of the character or unfitness of the house. There was 
nothing to prevent Drake from applying for a certificate 
in respect of the same house, and the proper construction 
to put upon section 3 of 9 Geo. IV. c. 61, and upon sec- 
tion 7 or the Wine and Beerhouse Act 1869, is that the 
notices, if given twenty-one days before the day of 
holding the adjourned meeting, may be sufficient, 
although they were not given twenty-one days before 
the general annual Ucensing meeting. The quarter 
sessions must therefore hear the appeal. 

ItuJe absolute. 



Kvchequer Chamber, "j 
{Appeal from Q,B,) }- Sadleb i^. SMITH. 
Nov. 26. J 

Arbitration and Award — Boat Race — JuriedioHon of 
Referee — Stakekdder, 

Appeal from the decision of the Court of Queen's 
Bench, reported 38 Law J. Rep. (wr.s.J Q.B. 91. Kelly 
and Sadler, two watermen, had agreea to row a ' right- 
away sculler's race ' upon the river Thames, the start to 
take place at half-past two r.M., the rowing to be ac- 
cording to the recognised rules of boat-racing, and a 
referee to be chosen at the last deposit, ' whose decision 
shall be final.' In watermen's races it is the practice 
for the men to start themselves. A referee was appointed 
and the race commenced, but a foul having taken place, 
the men were ordered by the referee to row over again* 
On the following day they came to the starting-place. 
After several iruitless attempts to start, Kelley rowed 
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up to the referee's steamboat, which had drifted out of 
sight of the men, and comDlaihed that Sadler would 
not start The referee looked for Sadler, but not seeing 
him, told Eelley to inform Sadler that he must start, 
and that if he would not, to row over without him. 
Kelley then went away, and the referee afterwards saw 
him row over the course, but did not hear him speak to 
Sadler. The referee having decided that Kelley was 
entitled to the stakes, it was found by the juiy, in an 
action against the stakeholder, that the referee's order was 
not communicated to Sadler, and that a fair opportunity 
of starting was not given to him. The Court of Queen's 
Bench, upon a rule to enter the verdict for the defendant, 
held that under the agreement of submission it was 
necessary, to empower the rej^ree to award the stakes, 
that there should be a race or a start ; and assuming 
that the referee had power in certain cases to direct one 
of the men to start without the other, yet as the terms 
of his order were not conveyed to Sadler there never 
had been a start, and that, therefore, there had been no 
case for the referee to adjudicate upon, and his decision 
was void. The defendant appealed from this decision. 

Garth (^Tennant with him) for the defendant. 

Hawkins, Henry James, and Brickivood for the plain- 
tiff. 

The CoTTBT (Kelly, C.B., Willes, J., Channell, B., 
KsATiiro, J., PieoTT, B., and Cleasby, B.) affirmed the 
decision of the Queen's Bench upon the same grounds. 

Judgment affirmed, 

NovlS^* I Mann v. HAJtBOBD and Anotheb. 

Fraetic^^CosU^^hrovitional Entry of Cause — Appeal 
from Master to Judge, 

The plaintiff, pursuant to an ozder made for facilitating 



the entry of causes for trial at Liverpool, entered the 
cause provisionallv at the office of the prothonotary at 
Preston, before the commission day at -Liverpool, for 
trial at the spring assizes at Liverpool. Afterwards an 
application was made to a master, by the defendants, 
for a commission to Bombay to examine witnesses. The 
master refused to make the order, and the defendants 
appealed to a judge, who made an order for the com- 
mission to issue, and also that the trial should be stayed 
till the summer assizes. He ordered that the costs of 
the commission should be borne by the defendants in 
case the evidence under the commission should be held 
irrelevant to the issue to be tried. He made no special 
order about the costs of the appeal. 

On the return of the commission, the defendants 
withdrew their pleas. 

On the ultimate taxation of the costs for the plaintiff, 
the master disallowed the costs of provisionally entering 
the cause at Preston, and also the costs of the appeiu 
from the master to the judge. 

A rule nt«t having been obtained to review the taxa- 
tion on these points, 

H, W, ZoTfl^ showed cause. 

HerscheU supported the rule. 

The Court (Channell, B., Piaow, B., and Cleasby, 
B.) said that the plaintiff was entitled to the coats of 

Iirovisionally entermg the cause, that having been a 
egitimate step for him to take ; but that as to the costs 
of an appeal trom the master to the judge, they would 
not be costs in the cause for the party ultimately suocees- 
ful, unless the judge specially directed them to be ao, 
and therefore tne master was right in disallowing them. 
Rule absolute to review the taxation as to 
the costs of provisionally entering the 



^rnktie anbr platrimnmal Cattsjes. 



Nof ."^i } in <*« goods of E. L. Coo? EB. 

WUl-'Exeeutinr a Bankrupt and Resident Ahroad^Orant 
to Legatee under s. 73 of Probate Act, 

Elvira I^ouisa Cooper, late of Bernard Street, in the 
county of Middlesex, spinster, deceased, died in August 
1860, having made her last will and testament dated 
July 22, 1866, whereof she appointed John Johnson sole 
executor. By it she bequeathed the sum of 100/. to her 
mother ; and all other moneys of which she might be 
possessed at the time of her decease, after payment of 
funeral and testamentary expenses, she gave in equal 
shares to her sisters Hosina Mary Cooper, Henrietta 
Sophia Beakes (wife of Reakes), Elizabeth Harriett 
Cooper, and Alice Grace Cooper ; and to the said Alice 
Grace Cooper she further bequeathed all her * wearing 



apparel, books, plate, jewels, pictnres, and household 
furniture.' The value of the personal estate was nndsir 
SOO/. Johnson was adjudicated a bankrupt on his own 
petition in December 1868, and in January 1869 he left 
England for Australia, where he is now believed to be 
living. 

Swrle moved the Court to decree letters of admi- 
nistration, with the will annexed, to Alice Grace 
Cooper as residuary legatee under section 73 of the 
Probate Act. 

Lord Penzance : The language of the will would not 
carry leasehold. It is not necessary, however, to make 
out that the applicant is residuary legatee. I can make 
the grant to anybody under section 78; but before it 
will issue as prayed, you must bring in the written 
consent of the mother and the other legatees named in 
the will. 
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Nov^a ' } J» re Sm R Mttbpht. 



Present : Loid Chsucspobd^ Sir J. CoLTXLS^ and 

Sir J. Napebb. 

Victoria Home ofAtsetnbfy, Powers of — Commitment — 

Special Leave to Appeal, 

This was a petition by Sir Francis MurpLv, the 
Speaker of the LegislatiYe Assembly of the (Colony of 
Victoria; praying for special leave to appeal from a judg- 
ment of the Supreme Court of the Colony of Victoria. 

The petition stated that by 18 & 19 Vict. c. 55, the 
Constitution Act of Victoria, it was enacted : — ' That it 
shall be lawful for the Legislatnre of Victoria by any Act 
or Acts to define the privueges^ immunities, and powers 
to be hdd, enjoyed, and exercised by the Council and' 

TOL, IT. 



Assembly^ and by the members thereof respectively 
provided that no such privileges, immunities, or powers 
shall exceed those now held, enjoyed, and exercised by 
the Commons House of Parliament or the members 
thereof.' That the Legislature of Victoria did by Act 
No. 1 enact : — ^ The Legislative Council and Legislative 
Assembly of Victoria respectively, and the committees 
and members thereof respectiveljTy shall hold, enjoy, and 
exercise such and the like privileges, immunities, and 
powers as, and the privileges, immunities, and powers 
of the said Council and Assembly respectively, and of 
the committees and members thereof respectively, are 
hereby defined to be the same as at the time of the pass- 
ing of the said recited Act were held, enjoyed, ana ex- 
ercised by the Commons House of Parliament of Great 
Britain and Ireland and by the committees and membars 
Digfiiz^dbyVjOOglt 
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thereof so far as the same are not inconsistent with the 
said recited Act, whether such privileges, immunities, 
or powers were so held, possessed, or enjoyed by custom, 
stattute, or otherwise.' That on March 11, 1869, the 
Legislative Assembly of the Colony of Victoria, consti- 
tuted under the powers of said first mentioned Act, 
sitting at the Parliament House in the City of Melbourne 
and Colony of Victoria, being the place duly appointed 
by the Governor of the said Colony for the sitting of the 
Legislative Council and Le^slative Assembly of the 
said Colony, did resolve:— 'That certain statements of 
certiun members in relation to certain charges made 
j^ubHc on the occasion of a trial in the Supreme Court, so 
far as they related to the conduct and character of members 
of the House, should be referred to a Select Committee for 
Enquiry. That such committee met on several occasions 
and examined witnesses, and reported to said Assembly. 
That the said Legislative Assembly also resolved and 
determined, ' that in the opinion of the House Hugh 
Glass and John Quarterman are guilty of a contempt 
and breach of the privileges of this House, that they be 
taken into custody of the serjeant-at-arms, in order that 
they may be brought to the bar of this House to- 
morrow, and that Mr. Speaker do issue his warrant 
accordingly.' That the petitioner, as such speaker, in 

Sursuance and execution of the said resolution and 
etermination, made and issued his warrant, requiring 
the said serjeant-at-arms to take the said Hugh Glass 
and John Quarterman into his custody, and bring them 
to the bar of the said Legislative Assembly ; and the 
said warrant was delivered to the said serjeant-at-arms. 
That by virtue of such warrant such serjeant-at-arms 
arrested the said Hugh Glass and John Quarterman. 
That on April 28, 1869, the said Hugh Glass and John 
Quarterman were brought to the bar of the said 
Legislative Assembly. That the ^titioner, as such 
speaker as aforesaid, then issued his warrant for the 
detention of the said Hugh Glass and John Quarter-! 
man. That afterwards on April 29, 1869, the said* 



I Legislative Assembly resolved and deteimined, ' that 

Hugh Glass and John Quarterman having been ffuilty 

of a contempt and breach of the privileges of the House, 

, be for their said offence committea to Her Majesty's gaol 

at Melbourne, and that Mr. Speaker do issue his warrant 

I accordingly.' Whereupon the petitioner, as such speaker, 

'made and issued his warrant under his hand accord- 

' ingly. That thereupon, and upon receiving the war- 

! rant, the serjeant-at-arms proceeded Forthwith to take 

I into custody the said Hugh Glass and John Quarter- 

I man, and conveyed them to Her Majesty's gaol at Mel- 

! bourne, and delivered them to the keeper of the said 

gaol. 

; That on April 30, 18G9, a writ of habeas corpus was 
obtained by the said Hugh Glass, directed to the 
keeper of Her Majesty's gaol at Melbourne, requiring 
I him to have the body of the said Hugh Glass at the 
I Court House. That counsel for the said Hugh Glass 
I appeared on May 1, 1869, and applied for his discharge 
I from custodv ; and after hearing arguments from said 
; counsel, and counsel to uphold the return, the said 
' Chief Justice gave judgment that the said Hugh 
I Glass ought to be discharged from custody. That an 
I application was made on June 21, 18o9, to the 
, Supreme Court of the Colony of Victoria for a 
j rule nisi to set aside the order of the Chief Justice made 
I on the hearing of the habeas corpus obtained by the 
I said Hugh Glass. That such rule nisi came on to be 
I heard on June 26, 1869, when same was discharged. 
I Sir jR. Palmer and Mr» Wood submitted that under 
I the provisions of the Acts hereinbefore referred to, and 
the privileges, powers, and immunities thereby con- 
ferred on the said Legislative Assembly of Victoria, 
the warrants were respectively valid, and the order of 
the Chief Justice discharging the said Hugh Glass from 
custody was erroneous. 

Their Lobdships were of opinion that the petitioner 
ought to have special leave to appeal, and leaye to 
appeal was accordingly granted. 



€mvi% of (6i\mixt* 



GripjpAED, L. J. 1 In re Barned'b Bai^ki^g Company. 
Dec. 2. J Coxjplahd's Claui. 

Company — Proof of Debt — Security — Guarantee, 

This was an appeal from the decision of the Mabteb 
OF THE Rolls, reported 38 Iaw J. Rep. (w.s.) Chanc. 
575. 

Mr, Jessd and Mr, WesUake for the appellants, Messrs. 
Coupland. 

Str R. BaggaUay and Mr, Keketcich for the respondent, 
the official liquidator, were not called upon. 

His LoBSSHip dismissed the appeal with costs. 



^^J)^'2.^-J}j«r.TBICK'8TBU8TS. 

Pradice^-CoBts—TrusUe Belief Ad. 

This was an appeal from an order of Sttabt, V.C. 

The trustee of a will was also residuary legatee. A 
question of the construction of the will as relating to 
tne rights of certain parties to certain pecuniary legacies 
having arisen, the trustee paid the amount of the legacies 
into Court under the Act. 

His HoNOUB, upon a petition of the persons interested 
in the legacy, after deciding the question of the con- 
struction and other matters, ordered the trustee to pay 
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the coetfl as between solicitor and client out of the ren- 
due, wbich it was admitted was ample. 

Upon the appeal his Lobdship held that the juris- 
diction to oTOer the trustee to pay costs could only 
extend to make him pay costs as between party and 
party, and varied his Hokoub^s order to that extent. 

Mr. Dickenson and Mr, FreeUng were for the appel- 
lant; and 

Mr. Kardake and Mr, C. Hall for the respondent. 



GiFFABD, L.J. 1 Ee Brookican's Trusts. The 
Nov. 20, Dec. 3, 4. J Same e,r parte Smith. 

Mtarriage Articles — Covenmit to Give by Will — Death of 
Object of Covenant after attaining Absolute Interest in 
the Lifeiime of Covenantor. 

This was an appeal from a decision of Malins, V.C; 
a short note of which will be found ant^^ p. 149. The 
case is fully reported in 38 Law J. Itep. hr.n.) Chanc. 
585, and the question was whether, where the object of 
a covenant to leave property by will had died in the 
lifetime of the covenantor, his representatives were en- 
titled to the benefit of the covenant. The Vioe-Chak- 
CELLOR was of opinion that the object of the covenant 
had acquired an absolute interest thereunder which 
would not lapse, as in the case of a legacy, by his death 
in the lifetime of the covenantor, and made a declaration 
accordinf^ly. Hence the appeal. 

Mr. Hardy and Mr. Everitt, Sir Boundell Palmer and 
Mr. Speed appeared for the appellants. 

Mr. Olasse aud Mr. Jason Smith for the respondents. 

GiTFABDi L.J., without hearing a reply, reversed the 
decision. 



Nov. 6, 8, 9; Dec. 9. J ^^^^• 

Power of Appointment — Fraud on Power — Improper In-' 
JIuence — Second Appointment — Continuance of Old In- 
fluence. 

This was an anneal from a decree of Jambs, V.C. 
(reported ani^, p. i/O, and 38 Law J. Hen. (k.s.) Chanc 
p. 513), whereny his Honottb had declared that two 
appointments made by the Duke of Portland in favour 
01 his sister Lady Harriett Bentinck were void. From 
this decision Lady Harriett and the Duke appealed. 

Mr. AmvhleU, Sir R. BaggaUay, Mr. T. Stevens, Mr. A. 
Bailey, ana Mr. M. B. SmUh for the appellants. 

Sir B. Palmer^ Mr. C. Hall, and Mr. BowcUffe for the 
plaintiff, and 

Mr. Jesself Mr, Kay, Mr. Morns, and Mr. BetheU for 
other parties. 

Their Lobjmships dismissed the appeal with costs. 



LOBD ROMILLT, M,R.\ ^ j 

Nov. 20, Dec. 4. |^«J<>wk8- 

Solicitors' Aa, 6^7 Vict. c. 73, s. 26^ Taxation of Costs 
— Uncertificated Solicitor. 

This was a summons to review the taxation of a soli- 
citor's bill. Owing to an accident the solicitor had not 
taken out his certificate for three months. The taxing 
master had disallowed the items charged durmg those 
three months. The bill had been taxed at the instance 
of the client. 



Mr. Jessel and M^. Bevir for the applicant 

Mr. Southgate and Mr. Begg contra. 

Dec. 4. — The Mastbb op thb Kolls said the Act 
took away the remedy of a solicitor in respect of costs 
due to him for work done while uncertificated, but did 
not destroy the debt. As the taxation wa-s at the in- 
stance of the client it was not a proceeding for the reco- 
very of costs ; they ought therefore to have been allowed. 
He did not express any opinion as to what would have 
been proper if the taxation had been at the instance of 
the solicitor. 

MALINS, V.C. 1 TT . , ^ 'W'^.>r ^r,.^ 

Dec 5 I ^^^^^ ^' ^ OOLLBY. 

Will-^Construction'-Be Potter's Trust followed. 

A will contained a ^ft of property to the defendant 
upon ti'ust to pay the mcome to the testator^s wife dur- 
ing her widowhood, and afterwards to hold the property 
in trust for all the children of the testator's sisters, or 
late sisters, in the will named who should be living at 
the death or second marriage of his wife, and the issue 
of such of the said children as should be then dead, ^et 
so that such issue should only participate as representing 
their parents. 

The plaintiffs were three grandchildren of one of the 
sisters named, being children of her daughter, Martha 
Hall, who, as the testator well knew, was dead at the 
date of the will. 

The bill was a friendly ope filed against the trustees 
to ascertain the rights of the plaintiffs. The trustees 
demurred. 

Mr. Cotton and Mr. F. F. TVhite for the demurrer. 

Mr. Prendergast and Mr, JdUife^ ioi the bill, were not 
called upon. 

Malins, V.C, overruled the demurrer, considering the 
case to be governed by Be Potter's Trust (Notes of Cases, 
1869, p. 67^, when he had considered all the cases on the 
subject, and rejected the authority of Christopherson v. 
I^aylor, 1 Mer. 320. 

XrATTTira VP fWHBATLKY V. ThE WeSTMIXSTEB 

D^r 6 7 8 1 B»™BO Coal and Cokb Company 
' » [ (Limited). 

Lease — Mines — Specific Performatice of Covenant to 
Work. 

The principal points in this suit were as follows : — 
The plaintiffs had demised to the defendants coal 
mines with the usual reservation of royalties, and a 
minimum fine-rent or dead-rent in lieu of royalties. 
The lease contained a covenant by the defendants to 
work the mines ' uninterruptedly, efficiently, and regu- 
larly, according to the best and most approved mode.' 

The case mi^e by the plfun tiffs was that that covenant 
had been broken : that the defendants had taken the mine 
merely for the purpose of keeping the coal out of the 
market ; that their working was merely illusory ; that 
during the seven years which had elapsed since the date 
of the lease the royalties had never once come up to the 
dead-rent, and that the defendants intended to go on in 
the same way, never paying more than the dead-rent. 
They asked that it might be decreed that the defendants 
were bound to work * uninterruptedly, &c.' according to 
the terms of the covenant, and for an injunction to re- 
strain them from working otherwise. They also asked 
for a reference to Chambers to a8cei:^in whatilamage had 
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been sufitained by the plalBtiffs by reason of the previous 
default of the d^endants, and to ascertain what would 
be a proper mode of working according to the terms of 
the covenant. 

The defendants admitted that the dead-rent had 
hitherto always exceeded the royalties^ but denied all 
the other statements of the plaintiff ; but the YicB- 
Ghancellob considered that the broad question was 
raised whether, under a covenant such as above-stated, 
lessors of mines had an^ remedy in this Court, or at all, 
against lessees who paid the dead-rent fixed by their 
lease, and refused to work the mines. 

Mr. Glasse and Mr. Nalder for the plaintiiFs. 

Mr, Cotton and Mr, Freeling for the defendants. 

MALiys, V.C, dismissed the bill on the ground that 
the Court could not give the relief asked for without 
undertaking the management of the mines, which it 
could not do ; and that the plaintiffs' remedy, if any, 
was at law. fle considered that the bill was merely one 
to compel the defendants to pay the plaintiffs a larger 
renty and that, there being nothing to indicate how much 
ought to satisfy the pluntiffs, they could not compel the 
defendants to do more than pay the dead-rent if the 
latter chose not to work so as to produce more by way 
of royalty. 



Jakes^V 
Dec. 2, 



• I c 



/ft re Thu BAinc of Loin>oK and Na- 
TioHAL PBOYnrciAL Inbttbaitge Abso- 
cuTioir. 



Cornpany-^Winding^up — Btomess of C9wpany trans^ 
f erred to another Company — Jmtctice — Service of 
PetUian. 

Mr. Montagu Cookson applied to the Court for direc- 
tions as to the service of a petition for winding-up the 
above company, which, about the year 1858, had trans- 
ferred its business to and become merged in the Albert 
Insurance Company, now in course of liquidation. 

The petitioner, who was the assignee of a policy 
effected with the above-named company before the 
transfer of its business to the Albert Companv, had, in 
spite of all his endeavours, fiuled to discover the names 
and addresses of any of the directors of the old com- 
pany ', but he had found three shareholders in that com- 
pany, upon whom, as representing the interests of the 
company, he proposed to serve the petition : otherwise he 
asked to be allowed to serve it upon the official liaui- 
dator of the Albert Company at the office of tnat 
company. 

Jambs, V.C, directed that the petition should be 
served upon the three shareholders, and also upon the 
official liquidator of the Albert Company at the office of 
the Albert Company. 

^^D^' T^* } ^^^ ^- ^^^^^^' 

Fractice—MoHon to IHemissfor Want of ProsectUian^ 
Alignment by Flaintif to Trustees for the Benefit of 
Qredxtwi-^jibatem^nt^Sectim 197 of Bankruptcy Ait 
1861, 

Motion on behalf of the defendants that the plaintiff's 
bill might be dismissed for want of prosecution. The 
suit, which was instituted in September 1868, was a 
vendor's suit for the specific performance of an agreement 
for the purchase of certain mining leases. In September 
1869 the plaintiff executed a deed of assignment, under 



section 192 of the Bankruptcy Act 1861, for the benefit 
of his creditors, which was July registered. In Novem- 
ber the defendants, who knew of the execution and 
repstration of this deed, gave notice of motion to dia- 
miss the bill for want of prosecution. In their affidavit 
in support of the motion they refened to the deadoif 
assiniment. 

Mr. AmpMett and Mr. Deere Salmon now moved lA 
pursuance of such notice^ and relied upon Pkkermg v. 
The Capetovm BaUtoay, L. R. 7 Eq. 224. 

Mr, Dedmm SUtrgee, for the plaintiff, admitted that 
the motion was proper in point of time, but he relied 
on section 197 of the Bankruptcy Act 1861 to show that 
the execution of the deed of assignment (the validity 
of which in this case was undisputed) caused an abate-i 
ment of the suit 

Jakes. V.C., said he must refuse the motion. In the 
case cited the effect of section 197 of the Bankruptcy 
Act 1861 had not been called to his attention ; but sino^ 
this motion had been made on the authority of that case 
he would make no order as to the costs of the motion. 

"^^^.I.'^*}^^ Ashhore's Tbubts. 

WiU-^Comtruction — Vesting — Allowance for 
Maintenance. 

Elizabeth Ashmore by her will gave all her residuary 
estate to trustees upon trust to pav the income to her 
daughter, Mary Ann Hopkins, for her life, for her sepa- 
rate use, and subjeot thereto to assign and transfer such 
residuary estate unto and amonffst such of her four 
grandchildren therein named as should be living at the 
decease of her said daughter, and as shoidd not have 
assigned or incumbered his, her, or their share or in- 
terest, or expectant share or interest, and as should then 
have attained^ or should thereafter live to attain the age 
of twenty-one years, and in the meantime to apply the 
dividends, &c, of the share or shares of such of 
them as should be imder twenty-one, or so much 
thereof as might be necessary in or towards his, her, or 
their maintenance and education ; and the will abo con- 
tained the following proviso; — ' In case any uf my said 
four grandchildren shall die in the lifetime of my said 
daughter leaving lawful issue them, him, or her surviv- 
ing, the share or shares of such of them so dying shall be 
assigned and transferred to such issue respectively in 
equal shares and proportions on their attaining the age 
of twenty-one years, and the dividends and proceeds 
thereof in the meantime to be applied in or towards 
their maintenance and education.' The testatrix died in 
1860, and her daughter in 1869. Elizabeth Andrews^ 
one of the grandchildren,. died before the period of dia- 
tribution, having had issue four children, of whom one 
died in her mother's lifetime, and two others surHved 
their mother, but died under age before the period of 
distribution. The fourth child was the petitioner, who 
attained twenty-one on July 2, 1869, and now claimed 
the whole of his mother's share. 

Mr, Hardy and Mr. Byrne for the petitioner. 

Mr. Everittf for the father and administrator of the 
two children who survived their mother, but died imder 
twenty-one, contended that the provision for their main- 
tenance out of the income proved an intention that they 
should take an immediate vested interest on the death 
of their mother. 

Jaues, Y.C.^ could not difitingaiflh^the oase^ftom 
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^nirford T. JSmteTt d B. 0. C 416, the income being 
giyen as w entiret fund to an entire class, fo^ malnte- 
nance only. 
Older as pn^ed* 



jAin»,V.0.1 

Dec a I 



FiNWBY V. QODPBBT. 



'Miphe of One 
an Allegation 



PracHce-^Exceptums to JBiH for Scandal- 
Defendant to Except for Scandal in 
against a Co-Defendant. 

The bill was filed against Godfrey, M'Craw, and 
Tumeri to restrain Godfrey from nrosecuting an action 
OD, or from nesociating a certain bill of exchange for 
6002,. on which the pliuntiff was liable as indorser. 
The bill charged collusion between Godfrey, M'Craw, 
aod Turner for the purpose of defrauding the plaintiff in 
respect of the said bill of exchange, and alleged that 
< the defendant M^Craw in particular, to the knowledge 
of the defendant Godfrey,, had been mixed up with 
several irregular transactions in connection with bills of 



exchange.' M'Oraw had not appeare<l to the bill, and 
it was stated he was keeping out of the way. Godfrey 
excepted to the abovepassage for scandal. 

Mr. Kay and Mr. Horsey^ for the eiceptions, argued 
that wherever a passage was scandalc us, it would be 
expunged by the Court from its reco.'ds, and a person 
not personally affected by the scandal might move the 
Court to do so. 

Mr. Graham Sadings, for the bill^ urged that the 
statement was not impertinent, and therefore not scan- 
dalous. The character of the persons r.harged with the 
collusion was of course material, and this could not be 
proved at the hearing tmless it was put in issue by the 
Dill. He was stopped by the Court 

JiLMES, V.C., said, so far as it was the duty of the 
Court to strike out scandalous matter frc m the pleadings, 
he would not allow Godfrey to point cut the duties or 
the Court To support exceptions to a bill by a defend- 
ant, he must show personal injurv. Here no moral 
turpitude was charged against Godfrey, and the excep- 
tions must be overruled, with costs. 



€mxt» d €amman Jato, 



Nov 24* I HabiiAK© v, Matob, &c of Nswoasixb. 
Costs-^ArhitraUon^SO ^ 81 Vict. c. 143, a. 6. 

Coram HAinfBR, J. 

Cronwton on a former day had obtained a rale calling 
upon the defendant to show cause why the plaintiff 
should not be allowed the costs of the action, or why 
the award should not be sent back to the arbitrator to 
certify for the costs of the action. 

The action was brought in the Court of Queen's 
Bench for trespassing on plaintiff's close. The defendant 
denied the plaintiff's title tothe/ociMtn qtto, and justified 
imder a local Act. The cause and all matters in differ- 
ence were referred by consent before trial to an arbitrator, 
who was to have all the powers of a judge at Nisi Prius 
as to certifying, and the costs of the reference were to be 
in his discretion. The arbitrator found that the alleged 
entry was justified under the local Act but in respect of 
a certain excess in the exercise of the defendant's powers 
liie arbitrator awarded the plaintiff 2/. lis. The costs of the 
reference were disposed ot in the award, but no mention 
was made of the costs of the action, and no certificate 
was given. The defendant took up the award. The 
plaintiff subsequently applied to the arbitrator for a 
certificate to give him tne costs of the action. The 
arbitrator gave him a document which stated that it 
appeared to him that there was a sufficient reason for 
bringing the action in the Court of Queen's Bench. The 
pli^tifi took 9ut f^ sommona to tax his costs, which was 



dismissed by the Master. This rule was obtained under 
30 & 31 Vict c. 142, s. 6, which enacts that a plaintiff 
who recovers a sum not exoeedin^ 10^. in tort shall not 
be entitled to any costs unless the judge certify on the 
record that there was sufficient ground for bringing such 
action in such Superior Court, or unless the Cour^ or a 
judge at Chambers, shall, by rule or order, allow such 
costs. 

MerseheU now showed cause. 

Crompton supported the rule. 

Held, that the Court had power to certify for the 
oosts, but that it would not act in the present ease upon 
the bare statement of the arbitrator to the* one party 
after the award had been made, without any other mate- 
rials to guide the exercise of its discretion, and therefore 
remitted the case back to the arbitrator to give hini the 
opportunity of certifying for the costs of the action if he 
thought fit 

Mule abeohUe to remit award. 



Nov 26^ I ^^^'^^ ^- J^TiCM oy Stjbbbt. 

Appeal hy Implication — Highway Act (27 ^ 28 Vict, 
c. 101), s. 21—* Like Proceedmgs.' 

Coram Hannxn, J. 

Bule for a mandamus to the justices of Surrey to 
enter continuances, and to hear an appeal against an 
order of two justices, made upon the application of the 
district surveyor by the direction of a highway board; 
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by which the justices directed a certain highway to . 
cease to be a highway which the parish in which it 
was situate was liable to repair. I 

By 27 & 28 Vict. c. 101, s. 21, upon the application 
to the justices to view the highway with respect to | 
which the order is sought, * the like proceedings nre to i 
be had as when application is made under the Highway i 
Act 1836 to procure the stopping up of a highway. I 



The Highway Act 1835, by section 88, gave an appeal 
to Quarter Sessions from such an. order. The question 
was whether an appeal lay to the Quarter Sessions from 
an order directing a highway to cease to be a highway. 

Hobvison (Serjeant) and Thesiger showed cause. 

Garth and Gates supported the rule. 

Held that the appeal lay to the Quarter Sessions. 

Btde absohite. 



IProbatie antr PatrimnmHl €umtn, 



] 



Miller v. Miller. 



Divorce and 

Matrimonial Causes. 

Nov. 23. 

Husbands Suit for. Restitution — Recriminatory Charges , 
by ITOtf Abandoned at Trial — Wife Possessed of Sepa- \ 
rate Property — Wife Condemned in Costs — 20 ^ 21 i 
Vict. c. 85, s. 51. I 

This was originally a suit ]jromoted by the husband l 
for restitution of conjugal riffhts. The wife in her I 
answer recriminated cruelty j out at the trial, which I 
took place on July 14, 1849, before the Judge-Ordinary i 
and a special jury, counsel for the respondent admitted 
that he had no case. The Court decreed restitution of 
conjugal rights, and reserved the question of costs. The 
respondent has ever since lived abroad, and avoided 
service of the decree. She had separate property to 
the amount of 760/. a year. The petitioner in his 
affidavit alleged that he had been induced by her to 
give up his practice as a surgeon in the country and 
come to London, and that his means of livelihood were ; 
now slender and precarious, and wholly insufficient to i 
enable him to bear the costs of the needless and expen- j 
sive litigation which she had entailed upon him. | 

Dr, Spinks (with him Dr. Tristram), moved the , 
Court to condemn the respondent in the costs of the , 
suit. 

Dr. Deane (with him E. Br* wning) for the re- , 
spondent, contra. 

Lord Pewzance : The legal question involved in the 
argument to-day is, first of all, whether the Court has 
power to make the order as prayed j and, secondly, if it , 
has that power, whether it ought to exercise it? It 
cannot be doubted that it has the power, for the section 
(51) says in perfectly plain words that* the Court in the | 
hearing of any suit, proceeding, or petition under this Act, 
and the House of Lords on the hearing of any appeal under ' 
this Act, may make such order as to costs as to such Court \ 
or House respectively may seem just.' Then comes the ' 
question whether it ougnt ever to be exercised in the | 
manner here prayed P I see no reason why it should not. j 
I see no reason why, if a wife have private property, she | 
should be entitled to put her husband to any amount of ' 
expense, and should then, however frivolous and vexa- 1 



tious her suit may have been, be allowed to retire ttoin 
the Court free from any portion of the expense which 
she has so cast upon her husband. It is contrary to 
natural j ustice that she should be allowed to do so. The 
reason why she stands in a different position from other 
suitors is that the law presumes she has no property 
of her own. The law presumes that all the pro- 
perty is in the hands of the husband, and that the 
wife has none, and so no doubt the matter stood in 
former days, but now, under the auspices of Courts of 
Equity, the wife has achieved the power of holding very 
considerable separate property, and to the extent to 
which she has separate property the reason of the rule 
which makes her a privileged suitor ceases. There is no 
reason whv, if she nas separate property, she should not 
stand on tbe same footing as any other suitor; but in 
exercising the discretion vested in it in respect of costs, 
the Court will bear in mind certain other principles, one 
of them being that on which the House of Lords always 
acted, and which is referred to in Carstairs v. CarstairSf 
3 Sw. & Tr. 538 ; 8.c. 33 Law J. Ilep. (n.s.) P. & M. 
170. It was the rule of the House of Lords to see that 
before the husband got a divorce from his wife the wife 
should have some provision made for her maintenance, 
and in no case was it likely that the House would make 
an order on her for costs where the effect would be to 
absorb her means of livelihood. The Court must there- 
fore look not only to the fact that the wife has separate 
property, but also to the amount of that propertv, oefore 
it will make an order upon her for costs. In tliis case 
the wife has considerable separate property. I do not 
know what the costs may be, but tney cannot be very 
huavy, and I can have no hesitation in making an order 
upon her to pay them. 



Divorce and 

Matnmonial Causes. 

Dec. 7. 



] 



Kelly v. Kelly. 



Restraint of Wife by Husband — Injury to Wife's 
Health — Cruelty. 

The wife petitioned for judicial separation on the 
ground of cruelty. The respondent^enied the charge. 
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The case occupied the Court several dajS; and judgment 
was reserved. 

Dr, Deane Twith him Inderwick) for the petitioner. 

The reeponaent opposed in person. 

Lord Penzai^ce now delivered judgment Having 
detailed the circumstances under which the petitioner 
left her home in June 1863, and returned in October 
following, he proceeded to state the conduct thenceforth 
pursued towards her by the respondent, and which con- 
stituted the cruelty charged in the petition. In October 
she returned, and between that time and the January 
following, when she finally left home, she was pur- 
posely submitted to the following treatment : — ^she was 
entirely deposed from her natural position as mistress of 
her husband's house; she was debarred the use of 
money entirely ; not only were the household expenses 
withdrawn from her control, but she was not permitted 
to disburse anything for her own necessary expenses. 
Every article of dress, every trifle that she required, 
had to be put down on paper, and her husband pro- 
vided it if ne thought proper. Having refused, on an 
occasion of going into the town, to tell her husband 
eveiywhere that she had been, an interdict was placed 
on her going out at will. At one time the doors were 
locked to keep her in; at another a man was deputed to 
follow her ; at another the respondent insisted on ac- 
companying her himself. On these occasions he appears 
to have occupied the short time they were together in 
what he called putting her sin before her in strong, 
coarse, and abusive terms, applying to her the same 
epithets and language as would be applicable to a woman 
who had been guilty of adultery. He took no meals 
with her ; he occupied a separate bedroom ; he passed 
no portion of the day, however small, in her society. 
They met as before only at family prayers, and if he 
spoke to her at all it was only to give some directions or 
to reproach her. Those whom she desired to see were 
forbidden Uie house. She was absolutely prohibited 
&om writing any letters luless the husband saw them 
before they were posted. She was thus, as far as the re- 
apondent could acnieve it, practically isolated from her 
mends. Meanwhile, the care of the nousehold was con- 
fided to a woman hired for the purpose, who was directed 
not to obey Mrs. Kelly's orders without the directions 
of the respondent. In short, she was treated like a 
child or a lunatic, and in this Ught she was actually re- 
garded by the woman just mentioned, when she first 
came to her place ; and this, be it remembered, though 
she had arrived at the mature age of sixty, and had been 
married to the respondent for seven-and-twenty years. 
With no occupation-— debarred the society of her hus- 
band and her son at home and that of her friends abroad 
— withheld from the performance of her household duties 
— subordinated to servants — ^penniless, and, so far as 
her husband could effect it, friendless— the daily life of 
this lady was little better than an imprisonment, the 
solitary silence of which was broken only by the Ian- 



^uaffe of harsh rebuke, foul words, and epithets of 
msiut, indignity, and shame. What wonder that under 
so grievous an oppression her health at length gave way P 
She could not eat, she hardly slept at al^ she was 
subject to constant trembling and fainting, she woke 
involuntarily screaming at night, and her nervous 
system was so shattered that the medical witnesses 
declared paralysis or even madness to be imminent. 
These, then, were the things which Mr. Kelly did, and 
these the results upon his wife's health. The remaining 
c^uestion is, why did he do them ? His answer, I be- 
lieve, would be, to bring his wife to penitence and sub- 
mission. But penitence for what? and submission to 
what P Although he has never stated with clearness 
what it was that he wished her to do, it is, I think, to 
be sufficiently gathered from his letters that he desired 
her to admit that she had suspected him of fraud 
and had traitorously conspired with others to fasten 
that charge upon him. He then invokes the theory of 
the law — that the wife should be subject to the hus- 
band ; but he forgets to add this qualification, ' in all 
things reasonable.' He asserts that he is within the 
law if refraining from physical violence — ». «., only puts 
such pressure on his wife as shall force her to obey him. 
But fi^ain, he should add, ' provided the means used to 
exert moral pressure be reasonable.' But what if 
reasonable means are insufficient, and a wife still holds 
out against her husband's lawful will P The answer is 
that the law can neither do nor sanction more. The 
law no doubt recognises the husband as the ruler, pro- 
tector, and guide ot his wife ; makes him master of her 
pecuniary resources ; it gives him, within legal limits, 
the control of her person j it withdraws civil rights and 
remedies from her, save in his name. Conversely, the 
law places on the husband the duty of nourishing his 
wife, releases her from all civil responsibilities, and ex- 
cuses her even in the commission of great crimes when 
acting under her husband's orders. By these incidental 
means it has fenced about and fostered the reasonable 
supremacy of the man in the institution of marriage. 
In so doing, it is thought by some that the law is actiDg 
in conformity with the dictates of nature. Be that as 
it may, the subordination of the wife is doubtless in 
conformity with the established habits and customs of 
mankind. With all these advantages, then, in his favour, 
the law leaves the husband, by his own conduct and 
bearing, to secure and retain in his wife the onlv sub- 
mission which is worth having — that which is willingly 
and cheerfully rendered ; and, if he fail, this Court can- 
not recognise his failure as a justification for a system of 
treatment by which he places his wife's permanent 
health in jeopardy, and sets at nought not only his own 
obligations in matrigiony^ but the very ends of matri- 
mony itself, by rendering impossible the offices of domes- 
tic intercourse and the mutual duties of married life. 
The cruelty of the respondent is established, and the 
Court decrees a judicial separation, with costs. 
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ii^]^ €mxt at ^!trmiraltg« 



Bottotmy — Advances — Subsequent BoUomty JBond, 

This was a cause of bottomry. The bond was dated 
June 14, 1866, when the Empire of Peace Was lying at 
the port of Akyab, in British Burmah, bound to Queens- 
town for orders, and was executed by the master to 
secure the sum of 540/. odd (together with 80 per cent 
maritime premium), advanced by Paul Henri Herre 
Auschitzky. It appeared that at Uie time of the arrival 
of the Empire of Peace at Akyab Messrs. Auschitzkv & 
Co., of which firm P. H. P. Auschitzky was a member, 
had agreed with Fernie Brothers, of Liverpool, the 
owners of the Empire of Peace, to supply the vessel 
with a cargo of rice at 61. per ton, at a freight of 6s. a 
ton only, and that AuschitzKy & Co. should hold the bills 
of lading as security for payment of their drauc-hts on 
Fernie Brothers for the price of the rice, and for the 
amount of any disbursements they mi^ht make for the 
Empire of Peace. Auschitzky dc Co., before any express 



agreement for bottomry was made, had advanced mon^ 
for necessary disbursements for the ship ; and on June cL 
1866, being informed that Fernie Brotners had stopped 
payment, thereupon refused to make any further ad- 
vances without the security of a bottomry bond^ for 
past and future advances, and the bond was given 
accordingly. 

£uU and Clarksmy for the plaintifl^ contended that 
Messrs. Auschitzky having already a lien upon the ship, 
it was competent for them to change their security, 
partly personal and partly on the freight, into a bottomry 
bond, and that by the law in force at Akyab the stores 
and some of the furniture of the ship might have beea 
arrested for the advances. 

MUxoard and Cohen for defendants. The advances 
were made partly on the security of a margin of freight, 
and partly on personal security j and it was not com- 
petent for the piaintifiis to change the security and take 
a bottomry bond. 

The CotnEtx pronounced against the bond with costi. 
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Prim rnti^^'i f JoHN Maetih (Appkllakt) ». Thb 
fipfT^M RKVBBK5I) A. R MAcioNooro 
^®^-*- i (Rbsponjdbnx), 

Present: The LoBD Chawcbilor (Lord HATlteRtEt), 
the Archbishop of York (Dr. Thompson), Lowi 
CflSLMSFOBD, Sir J. CoLTiLB, and Sir J. Napieb. 

Judicial Committee — Monition — Disobedieno* U — Lifj^d 
Candles—Elevation of Cup and Paten^Kneding, 

TikM -WAS ft motion cAlMzig upon thek LottMSm id 
enforce a monition whichi had been served upon the 
lespondeut with regard to the execution of a sentence 
ponottnced by tbe Court of Arches. 

Th« santeae* w«l attended and modified by ilie de^ 

VOL. IV. 



daion wbich the Judicial Commitiee were called upon 
to reeommttid as fit to be made by an order of Her 
Majesty in Council. 

The order provided for several matters, as to three of 
vrhick only it was alleged that there had been a breach 
by the respondent of the monition issued in pursuance 
of the order. Those three matters were — (1) that the 
respondent continued to elevate the cup and paten during 
the administration of the Holy Communion ; (2) that he 
eontinued to kneel or prostrate himself before the con- 
secrated elements durmg the praver of consecration^ 
(8) that he continued to use lighted candles on .the 
oommunion table at times when such lighted candles 
were not wanted for the purpose of giving light. 

It appeared ^m the affidavits that the candles had 
u 1£ 
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not been lighted during the Holy Communion, for the 
course taken by the respondent had been that the candles 
were lighted and were kept burning up to the period of 
the Holy Communion, ana then were, immediately be- 
fore the commencement of the Holy Communion, extin- 
guished. With reference to the elevation of the cup 
and paten during the administration of the Holy Com- 
munion, the respondent was ordered 'to abstain for the 
future from an elevation of the cup and paten during 
the ministration of the Holy Communion ' to [an extent 
'above the head of the respondent' It did not appear 
that the respondent had wilfully contravened this order. 
With reference to the charge of kneeling,, it appeared 
from the affidavits made by the respondent and by a 
gentleman who was present on several occasions, that 
it was the practice of the respondent during the 
prayer of consecration when celebrating the Holy 
Communion, and whilst standing before the holy 
table, reverently to bend one knee at certain parts 
of the said prayer, and occasionally in so doing that his 
knee did momentarily touch the ground; and further 
that, having regard to the positions of the celebrating 
and assisting priests during the consecration prayer, as 
well as to the length and nature of their dress, it was 
not possible for any person in the body of the church to 
say whether the respondent did kneel or not 

The respondent made a further affidavit stating that he 
had never intentionally or advisedly disobeyed the mo- 
nition. 

Mr, A, J, Stephen. Mr. Archibaldf and Mr. Droop 
appeared in support ot the motion. 

The respondent appeared in person. 



The Lord Chaitgellor delivered the judgment of 
their Lobdshifs : — 1. With reference to the charge of 
using lighted candles at the celebration of the Holy 
Communion^ their Lordships are of opinion that there 
has been a literal compliance with the monition. With 
reference to the charge of elevating the cup and paten, 
that, inasmuch as the monition most be construed by 
reference to the articles as pleaded in the Arches Court, 
and as those articles chai^;ed an elevation above the 
respondent's head, their Lordships are of opinion that 
an elevation is not proved sufficient to create a breach 
of the monition. With reference to the charge of kneel- 
ing during th^ prayer of consecration, it seems to their 
Lordships (ana it is the opinion of us all) that there 
has been a clear breach of this spedal monition. Literal 
compliance with regard to the actual limits of the order 
is, of course, all that the respondent is held to in law. 
For an obedience to the spirit of the order, we can only 
trust to his own feelings and his own conscience, and 
when he tells us by his further affidavit that it has not 
been and is not his desire wilfully to disobey the law, 
or to disregard the monition, their Lordships think that 
they are bound, imon this first occasion of the matter 
being brought before them of anv non-compliance with 
the order, to allow Mr. Mackonochie the benefit of that 
affidavit; and they do not think it necessary on the pre- 
sent occasion to do more, after expressing their (minion 
judicially that the monition has been disobeyea witii 
reference to kneeling during the prayer of consecration, 
than to mark their disapprobation of such a course of 
proceeding by directing that he should pay the costs of 
the present application. 



€mvi% of tfqjttitg. 



Lord Hathrrley, L.C. 1 vr.,««^ tit «« 
Dec. 10. JMaltbti^.Warr. 

Injunction — Ancietit Lights — Acquiescence. 

The Master op the Kolls had granted an injunction 
in this case {anii, 163) against the obstruction of the 
plaintiff's ancient light by a wall of forty feet high in 
the place of one considerably lower, opposite a taproom 
of the plaintift's public-house; and he nad also granted 
a mandatory injunction to compel the defendant to puU 
down the part, thirty-two feet high, which was already 
built It appeared that the defendant had told the 
plaintiff that other alterations which were to be effected 
would have the effect of making his light on the whole as 
^ood as before, and that the pl^ntiff had intimated that if 
It were so he should not complain ; but it was contended 
for the plaintiff that the improvements had not had this 
effect. Since the original order the plaintiff had offered 
to consent to the new buildings, if tne defendMit would 
procure a license for the plfuntiff's landlord to open a 
new window in his taproom, and would open it at his 
own expense. But the offer had not been accepted in 



consequence of the landlord*s refusal of the license. 
The ^fendant appealed. 

Mr. Southffote and Mr, ChiUy were for the appellant, 
and 

Mr. Jeutl and Mr. Key for the plaintiff. 

The Lord Chakoellor considered there had been a 
loss of light, and that the evidence did not show that 
the plaintiff had acquiesced in it He also was of 
opinion that the plaintiff's offer to be satisfied by a new 
window being opened out for him showed that he was 
x^ot litigating merely for the purpose of extorting 
money. The appeal must therefore oe dismissed with 
cost:^. 



GiFFARD, L. J. 
Dec. 3. 



Bailet v. Hobsov. 



Tenants m Common — Right to Remove Crops oontrary io 
Custom of the Country, 

A decree for sole of a tBsm having been obtained in a 
partition suit, one of the defendants, who WM In sole 
possession, advertised a sale of czopstobe taken off the 
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land contrary to the custom of the country. Upon the 
application of the plaintiff, Stuabt, V.C, granted an 
injunction to restrain him from doing so. 

The defendant appealed. 

Mr, Phear for the appellant : There is no jurisdiction 
to make such an order m a partition suit Tlie custom 
of the country only appli^ as between landlord and 
tenant. 

Mr, Bickimm and Mr, G, WUUamson, for the re- 
spondent, contended that the removal of the crops was 
a destruction of the property which the Court would 
interfere to prevent. 

Without hearing a reply, 

GiFFABP, L.J., dissolvei^ the injunction. 



GiFFABD, 

Dec. 






lU ThB ScHBXE of ABBAJ70BMSNT 
OF THB POTTBBIBS, ShUBWSBURST, 

AND NoBTH Wales Railway Co. 
Ex jntrte Mibob. 

BaUway Companies Act 1807—80 ji 31 Vict, c. 127— 
Scheme of Arrangement — Exectdion by Judgment Cre- 
dilor — Injunction, 

The question which arose in this case was as to the 
right ol a debenture-holder of the company, who had 
reooTered judgment for the amount of his debenture, to 
iasne execution notwithstanding the enrolment of a 
Bcheme of arrangement under 90 & 31 Vict, c 127. 

Mr. Minor, wnp was a debenture-holder of the com- 
pany, recovered judgment for the amount due on his 
debenture in Februaiy 1867. To this writ the sheriff 
returned nulla bona, A scheme of arrangement between 
the company and their creditors was afterwards filed 
under the above-mentioned Act, and the requisite con- 
sents having been obtained, was confirmed and enrolled 
on July 13, 1868. On September 24, 1869, Mr. Minor 
issued another writ of execution, under which the sheriff 
seized certain engines and rolling stock of the company. 
Thereupon the company, having obtained from the long- 
vacation Judge an mterim order to restrain the sheriff 
from selling the goods, gave notice of motion, under 
section 7 of the Act, for an injunction to restrain him 
from continuing longer in possession, and also to restrain 
Mr. Minor irom tiucing further proceedings under his 
jud^ent; and Mr. Minor served a counter-notice of 
motion under section 9 for leave to make his execution 
available notwithstanding the scheme. 

Malins, V.C, before whom the matter came, made 
the order asked for by the company, and refused to give 
tiie leave asked for by Mr. Minor. 

Mr. Minor appealed. 

Mr, Glasse and Mr, Locock Webb, for the appellant, 
contended that his rights as a judgment creditor were 
not bound by the scheme. An injunction could only be 
granted upon bill filed. 

Mr, Osborne and Mr, Dryden^ for the respondents, re- 
ferred to section 7 of the Act, as giving the Court juris- 
diction to restrain all proceedings after the filing of the 
scheme. 

GiFFABD, L.J., was of opinion that the extent of the 
jurisdiction of the Court, under clauses 7 and 9 of the 
Act, had been defined by Lord Caibns, L.J., in re The 
Cambrian RaUicay Company's Scheme, 37 Law J. Hep. 
(k.8.) Chanc. 409, and that they were only applicable 
while the scheme was maturing. After the confirmation 
and enrolment of the scheme the Court had no jurisdic- 
tion, without bill filed; to ^rdot an injunction ; and leave 



to make the process available was not necessary. Buth 
applications ought to have been refused with costs. His 
LoBDSHip was of opinion, however, that Mr. Minor was 
bound by the scheme, and it' a bill had been filed iin in- 
junction must have been granted. There would be r.o 
costs of the appeal. 

LoBD RoMiLLY, M.K. 1 He PoaLKY Hall Colliebt 
Dec. 9. J Company. 

Directors — Indemn ity — Bon-o iving Powers — Debentures, 

A summons was taken out, in the winding-up of the 
above company, by certain debenture-holders to have 
the proceeds of the sale of the lease of a colliery ap- 
plied in payment of the money due on the debentures- 

The lease had been held by some of the directors in 
trust for the company. Those directors also claimed to 
have a first charge on the property for sums expended 
by them to prevent forfeiture of the lease and other- 
wise to preserve the property. 

The debentures were issued under the sanction of a 
general meeting, as charged on the property of the 
company, but the borrowing powers of the company 
had neen previously exhausted- 

Mr, Roxburgh and Mr, BoKcUffe for the debenture- 
holders. 

Sir R. Baagallay and Mr, Jliggins for the directors. 

Mr, Jesset and Mr, Lindley for the unsecured cre- 
ditors. 

Mr, C, Hall for the oflScial liquidator. 

The Mastbb of the Kolls decided that the de- 
benture-holders had no priority. The directors had a 
priority for rent and such expenses as they had been 
obliged to incur. 

T^«^T>^«.,,^ \Tij f Constaktinople and Aiex- 

L0BnR0MILLY,M.Il. I ^^^^^^ jjOTKL COMPANY. 

Dec. 10. I P:bbbti's Case. 

Cofnpany — Infant AUoUee — Adoption of Contract, 

This was an application to remove the name of 
Ebbett from the list of contributories. Ebbett had 
applied for shares while an infant ; they were allotted to 
him in 1863 ; he came of age in April 18G4. After the 
winding-up had commenced he executed a transfer of 
his shares. 

Mr. Bagshawe for the application. 

Mr, Bevir^ for the liquidator, was not called upon. 

The Master of the Rolls refused the application, 
as the infant had adopted the shares after he had come 
of age. 



LOBD ROMILLY, 

Dec. 10. 



M.R. f 



Re City Life Asstjkakce 
Company, Rv parte Bbitton 
Assurance Company. 



Winding-up — Proof of Debt — Acquiescence. 

By the articles of association of this company five 
persons were nominated the first directors, and the 
directors alone were to have the power of allotting 
shares. One of the five directors appointed never acted, 
and did not si^ the memorandum of association. 

The other directors passed a resolution not to carry on 
the business of the company, and to allot no shares. 
However, the managing director on his own responsibi- 
lity allotted shares and appointed new directors, and 
busin^is WAfi PftrHed on and policies-were issued. 
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This was a claim on reinsuracce effected by the 
Biitton Company with the City Life Ineurance Company. 
It waa resisted by the three original directors who had 
not acted; on the ground that the whole business was 
carried on in a manner uUra vires, 

Mr, Soutlufote and Mr. Francis Webb for the claimants. 

Sir M, Palmer, Mr, Jessel, and Mr, Ince contra. 

The Masxbb 07 th£ Rolls admitted the claim to 
proof. 

Dec 2 3 10 fjuireQKE^G, Jn rd Pbakce. 

Solicitor — Payment of Costa PersonaU^ — AUachmmt — 
Begularittf, 

This was a motion to dissolve an attachment issued 
on behalf of Mr. H. H. Procter against Messrs. W. H. 
and H. A. Gregg, solicitors, of Eirkby Lonsdale, for dis- 
obedience to an order of the Court to deliver a bill of 
costs ; and the motion also sought to make Mr. Prance 
(the solicitor of Mr. R. H. Procter, on whose behalf the 
attachment had been issued^ to pay personally the costs 
of the proceedings. Several objections were raised to 
the regularity of the attachment 

1. The order was to deliver the bill on or before four- 
teen davs after notice of the order. The order when first 
served had no indorsement as to attachment^ and there- 
fore no attachment could be issued on it ; but it was 
argued on behalf of Messrs. Gregg that it constituted a 
notice from which the fourteen days would run. It was 
then served ap^ain with the endorsement more than four- 
teen days after the first service, and it was on this 
ffround argued on behalf of Messrs. Gregg that it being 
impossible then to obey it no attachment ought to issue 
for disobedience. 

2. It was said that when the attachment was issued, 
Mr. Prance knew that there was no bill to deliver, it 
havinff been already paid. This payment, however, was 
the alleged result of a transaction, which counsel for Mr. 
Procter denied to have this effect. 

3. The date and contents of the affidavit on which 
the attachment was issued were a third ground of 
objection. The attachment was issued one month after 
the day on which the affidavit stating that the bill had 
not been delivered was sworn. This, it was suggested 
on behalf of Messrs. Gregg, was not sufficient evidence 
on which to issue an attachment, since the bill might 
have been delivered in the interval. It was not, how- 
ever, suggested that the bill had been delivered. In- 
deed, the case of Messrs. Gregg was that it had not. 
As to the contents of the affi&vit, it appeared that it 
was drawn in the common form. 

4. The affidavit was sworn before a solicitor who 
acted as agent for Mr. Prance in serving the order. 

The ground on which it was sought to make Mr. 
Prance pay the costs personally, was that Mr. Procter 
was quite incompetent to transact business, and that the 
whole proceedings were in fact the acts of Bfr. Prance 
done in the name of Mr. Procter. All this, however, 
was denied on the part of Mr. Procter and Mr. Prance. 
Misconduct in other matters was also alleged against 
Mr. Prance. 

Mr. Jessel, Mr. Lopez (of the Common Law Bar), and 
Mr, Joyce were for Messrs. Gregg. 

Mr. Southgate and Mr, FredSig iot Mr. Procter. 

Mr, Moxhwrgh and Mr, Prior for Mr. Prance. 

Dec. 10. — The Master or ths Rolls held that the 
only ground upon which Mr. Prance could be made per- 



sonally to pay the costs would be that he had been 
guilty of gross misconduct in these proceedings. This 
ground was not made out His Lordship moreover 
regarded the objections made to the attachment as 
frivolous, and refused the motion with costs. 



Lord Roiollt, M.R 1 Jn rv The Paxbkt Paper Co. 
Dec. 11. J Addison's Case. 

Windrng-xj^ — Contrihutory — Void Transfer— Condition 
Subsequent, 

Mr. Addison had, in February 1850^ applied to baYo 
100 shares allotted to him on condition that he should 
be allowed to return them to the company, receiving 
back any sums he might have paid in respect of them^ 
on giving one calendar month's notice any time before 
December 81, 1860. The shares were allotted to him 
by the directors on those terms, and his name entered 
on the register. He gave notice in the course of the 
year of his wish to return the shares, and a transfer was 
executed accordingly in January 1860 to a nominee of 
the directors. His name never appeared on the register 
after that date \ but on the company being wound up in 
1868 he was nut upon the list of contributories on the 
ground that tne coDdition was uUra vires, 

Mr, Swanstou and Mr, Higgins supported his applica- 
tion to have his name removed from the list on the 
ground that if the condition was illegal and void tke 
allotment must be void also. 

Mr. Jesstl and Mr, Jackmm, for the pffidal liquidator, 
argued that this was not a condition precedent, as ia 
P^iaU's oassy 86 Law J. Rep. Chano. 618 ; a. & L. R. 2 
ChaBC. 537, but a oondiUon subsequent, and thenufon 
collateral, as in EUangton^s case, 86 Law J. Rep. Chaoc. 
698; 8.C.L.R. 2 Chano. 617. 

The Mastbr or the Ro£L8 took die same view, and 
dismissed the summons, bat widiout costs. 



LoRDRoiniiT,M.R. f Ookmercial Bank Corpora- 
veo. 1 1, 10. J jj^ J £x parte Fernandez. 

Windt^-^qf^^Formgn Company — Probate Duty, 

The above company was Indian, but having a branch 
in England, it was wound up in tne Court of Chancery. 

The personal representative of a deceased Indian 
shareholder had proved a debt. The Attornev-Geneml 
opposed the payment of a dividend to him, on the ground 
that English administration ought to have been taken 
out, and probate duty paid. 

Mr, Bagshawe for the claimant. 

Mr. W. W, Karslake for the Attorney-General. 

Mr, BaggaUay and Mr, Keketoich for the official 
liquidator. 

Dec. 18. — ^The Master op the Rolls said that it was 
not necessary to take out administration, and that as it 
was an Indian company the dividend must be paid. 



Lord Rokillt, M.R. 
Dec. 18. 



}0 



ILMATT V, GiLLUTT. 



Saie by Auction — Beserved Bidding — Puffer. 

This was an adjourned summons, rusine the question 
whether a proper sale had taken place under the decree 
of the Court in the following state of facts : — 

The conditions of sale stated only that the sale was 
subject to a reserved bidding, which hfA been &Ked hj 
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the judge to whose Court the cause was attached. A.t 
the sale, howeveri a person was employed to bid up to 
the reeerved price, and, besides him and the person 
who was declared the purchaser, there was no other 
bidder. 

Mr. Jessel (Mr, WhUeKome with him) argued that 
the sale was void under the 30 & 31 Vict. c. 48. 

Sir J2, BaggaUay {Mr, Langioorthy with him) con- 
tended that the employment of a person to bid only up 
to the reserved price was justified, even under the old 
practice, by the language of Lord Cranworth in Mor- 
timer V, B^j L. R. 1 Chanc. 10, and the statute made 
no change in this respect. The Act expressly forbade the 
employment of a pilner only in the case of the sale being 
witnout reserve. 

The Mastbb of the Bolls said that the Act re- 
Quired it to be stated in the conditions if any one of 
taree thin^ took place — ^if the land were sold without 
reserve, if it were sold subject to a reserved price, or if 
the right to bid were reserved. Here the right to bid 
was not reserved, and yet a puffer was employed. The 
result was that there had been no sale. 



STUAKT; 

Dec 10, 



, V.C. f 

0,11. I 



JZ^Thb Universal Bankiko Oorpo- 

EATION (LlMITBJ)). MaGKSBTH'B AND 

SiBANe's Cass. 



Company — Contributory — Calls^Creditor — Arngtiment of 
BeU— Balance Order— Set'Off^Dtdies of Official Li- 
quidators, 

This matter came on to be heard upon two adjourned 
summonses. The first was taken out on behalf of Mr. 
Mackreth to set aside a balance order obtained against 
him by the official liquidator of the company, in respect 
of a sum of 2,550/. (residue of a sum of 3,400/.) due 
from, and ordered to be paid by, him, for calls on 340 
nhares in the company. The second summons was taken 
out on behalf of the official liquidator, for liberty to set-off 
the amount to be paid to Mr. Mackreth as dividends on 
a debt of between 8,000/. and 9,000/. against the above- 
atated amoimt due frooi him to the company for the 



The facts of the case were shortly these : — 
The company was incorporated under the Companies 
Act of 1862. Mr. Mackreth took the 340 shares in it, 
and advanced for it the above sum of about 9,000/. 
On June 22, 1866, an order was made to wind-up the 
company compulsorily. On December 20 in the same 
year Mr. Mackreth assigned his debt due to him from 
the company to Mr. Strang. On October 26, 1867, Mr. 
Mackreth executed a deed of arrangement with his cre- 
ditors, and covenanted to pay them a composition of le. iu 
the pound. In the schedule to that deed (which was duly 
executed and registered under the Bankruptcy Act, 1861) 
the official liquidator's claim for the 2,550/. was inserted 
as a debt due from Mr. Mackreth to the company. On 
June 16, 1868, Mr, Strang gave the liquidator notice of 
the assignment of the debt due from, the company to 
Mr. Mackreth. On July 8 in the same year, the list of 
contributories of the company ^including Mr. Mackreth) 
was settled. On July 16, 1868, Mr. Macireth went to 
the official liquidator and tendered him the deed of 
composition, together with the sum of 127/. lOs. there- 
under, as a full satis&ction of the 2,550/. Those 
tenders were refused. On November 27, 1868, a 
further call was made upon the contributories of 10/. 
per share. Oo January 16, 1869, the balance-order for | 



the 3,400/. was made, and Mr. Mackreth paid (aji was 
admitted) 8501 under it. On June 5, 1869, the list of 
creditors of the companv was settled, including the 
name of Mr. Strang as the assignee of Mr. Madn^Ui^s 
claim. No dividend had, however, yet been declared 
on the debts due from the company. 

Mr. Dickinson and Mr, A, Bathurst, in support of 
Mr. Mackreth's summons, contended — (1) that either 
he had a right (notwithstanding his assignment of the 
90001. to Strang) to set off a portion of that sum against 
the claim of the official liquid!ator on him for the 2,550/., 
because, inasmuch as Strang could only sue the com- 
pany for the debt in the name of his assignor, the latter 
was still the legal owner of the whole debt; (2) or 
that the official liquidator was bound by the compo- 
sition deed, and, having had the tender of the 127/. lOs. 
made to him, was, in fact, paid all to which he was 
entitled in respect of the 2,550/. The deed would have 
been a complete bar to an action at law by him against 
Mr. Mackreth for that amount. 

Mr. Greene and Mr, Brooksbank, for the official liqui- 
dator, contended that, as Mr. Mackreth had assigned 
away his debt from the company, he could not set off 
any part of what was really the property of another 
man against the demand upon him for the calls as re- 
presented by the 2,550/. Moreover, as Mr. Strang stood 
in no better position than his assignor, he could not 
receive any dividend on the debt from the company till 
all the calls due from Mr. Mackreth had been paid to 
it; in other words, that the full amount of the calls 
should be deducted from the dividends. 

Stuabt, V.C, said that Mr. Mackreth had no right 
to insist upon the set-off which he claimed, and that 
the balance-order must stand. The validity and effect 
of the composition deed was a question to be dealt with 
by the Court of Bankruptcv. This Court was not now 
administering the assets of ^r. Mackreth. With respect 
to Mr. Strands position, the liabilities of his assignor 
attached to him ; and the equities of all parties required 
that all that was due from Mr. Mackreth for calls to the 
company should be paid before Mr. Strang received any 
dividend on the amount claimed by him from the com- 
pany. The Vice-Chancellob made the following ob- 
servations with reference to official liquidators and their 
duties : He said he intended tq make all official liquida- 
tors, who had to conduct their business in his chambers, 
report to him, from time to time, upon the condition of 
the winding-up matters with which they were entrusted, 
stating in such reports the causes .of any delays in the 
proceedings. He was at a loss to understand why any 
company should require three years* time to wind it up. 
No testa tor*s estate, while administered by the Court, 
demanded so long a period. He had never yet seen a 
winding-up proceeding which had been conducted quite 
satisfactorily to his views. No doubt the Winding-up 
Acts gave official liquidators great opportunities for 
creating delays in the proceedings ; but it was the duty 
of all official liquidators, who were the persons intrusted 
by the Legislature with the administration of the pro- 
perty of these companies, to discharge their duties as 
speedily, and with as little expense to all parties, as 
possible. He thought the same observations would 
equally apply to the administration of estates in bank- 
ruptcy. In no case ought official liquidators to seek 
occasions, by raising difficulties under the statutes — ^no 
doubt in themselves greatlv capable of such effect — to 
cause delay and expense in the performance of their 
duties. They were bound to disc)ia,rge them-speedily 
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and cheapl]r ; and Having regard to the condact of the 
official liquidator in this matter, he should reserve the 
question of his costs of these applications, in order that 
ne might deal with them at the conclusion of the wind- 
ing-un proceedings. The Vice-Chancellok directed 
that tne order now made should not be drawn up till he 
had delivered judgment in the case of The Bank ofHin- 
dustanj China, and Japan — AspwalTs cascj which was 
argued on the 4th instant. 



Malins, V.O. 
Dec. 9. 



" Lbb V, Halet. 



Similarity of Trading Name — WUful Confusion— Decep- 
tion of PubHc^If^imeiion, 

Motion to restrain the defendant from using the name 
of 'the Pall Mall Guinea Coal Company/ or any other 
name being a colourable imitation or that of the plain- 
tiff's company, and calculated to deceive the public. 

The plaintiffs were coal merchants carryinflr on busi- 
ness at 22 Pall Mall, under the style of ' the Guinea 
Coal Company.' The defendant had been their manager, 
but left their service in January 1869, and immediately 
set UD an independent coal business under the style now 
complained of. The plaintiffs remonstrated with the de- 
fendant in March, whereupon the defendant added to his 
advertisement a note to the effect that he had no connec- 
tion with the plaintiffs. This, however, was afterwards 
omitted. Evidence was produced of frequent mistakes 
made through the similarity of the names. The de- 
fendant had filed an affidavit alleging dishonesty on the 
part of the plaintiffs in their business during his* service. 

Mr. Osborne Morgan (Mr, Cadman Jones with him) 
for the motion. 

The Vice-Chancellor called upon 

Mr. Glasse (Mr. Nalder with him) to oppose it, hut 
refused to hear the allegations of the pinmtiff's dis- 
honesty set up as a defence in the defendant's affidavit. 

Mr. Osborne Morgan replied. 

The Vice-Chancellor held upon the evidence that 
the defendant had adopted the style complained of, and 
done other acts with a view to create a confusion be- 
tween himself and the plaintiffs to mislead the public, 
and thus to entrap the plaintiffs' customers. On that 
ground, apart from any question of trade-mark or pro- 
perty in a name, the plaintiffs were entitled to the in- 
junction. As to the delay, part was accounted for, and 
for the remainder, it was caused by imwillingness to 
begin a suit in Chancery, for which the plaintiffs were 
not to suffer. 



Malins, V.O. 
Dec. 11. 



- DUGBALE V. DUOBALE. 



Administrator — Deficiency of Assets— Pecuniary Legatee 
and Beeiduary Devisee — Marshalling — Hensman v. 
JFVy«r, 37 Z. J. Bep. 97. 

Administration suit 

Testator by his will gave to his executors an advowson 
on trust to sell and pay his debts out of the proceeds ; to 
his widow a legacy of 600/., and also certain furniture 
and chattels of considerable value, and all his real 
estates to trustees upon the trusts in the said will stated. 

The personal estate and the proceeds of the sale of 
the advowson being insufficient to pay the debts, lega- 
des; and fimeral expenses, it was proposed to insert into 
the decree a declaration that the deficiency should be 
raised and paid out of the specific legacy of 600/., the 



specifically bequeathed chattels, and the real estate 
rateably in proportion to their respective values. 

Mr. J. Pearson and Mr. BedtoeU for the plaintiffs. 

Mr. E. 8. Ford for defendants. 

The Vice-Chancellor said the proposed declaration 
could not be inserted in the decree ; it was based on tko 
decision with respect to marshalling in Henstnan v. Fryer , 
which appeared to have gone on a misapprehension of the 
decision in Tombs v. Roch^ 2 Coll. 602 j but he should not 
now decide the question, which must be discussed later 
upon further consideration. 



James, V.O. 
Dec. 8. 



> Parkes v. Stkveks. 



Practice — Costs of Issues — Apportionment where some 
Issues found for Plaintiff , others for Defendant, 

In this suit, instituted to restrain the infringement of 
a patent, five issues were tried before the Court without 
a jury, as reported in 88 Law J. Rep. (n.8.) Chanc. 627, 
and on appeal anth 283 ; and of these issues the first four, 
relating to the novelty and validity of the patent, and 
to its being a proper subject for a patent, and to the 
sufficiency of the specification, were found for the plain- 
tiff; the last, relating to the infringement, was found for 
the defendant. Hence the defendant was entitled to 
have the bill dismissed as against him with general 
costs. The only question was as to the costs of the 
issues, upon all of which evidence had been ^ven. 

Mr. Webster, Mr. Kay, and Mr. FveriU for the plaintiff. 

Mr. Amphlett and Mr. Bagshaioe for the defendant. 

James, v.C, said he would deal with the costs as 
they would be dealt with in an action at law, where 
some costs were found for the plaintiff and others for 
the defendant The bill must be dismissed, with general 
costs to the defendant, but the plaintiff to have the costs 
of the issues found for him. 



Jambs, V.O. 
Dec 8. 



Glover v. Moorb. 



Commitdon in the Army — Covenmd to Assign Proceeds in 
futuro — Bankruptcy before Sale — Order atid Disposi^ 
tion. 

The object of this suit was to recover from the 
defendant the proceeds of the sale of the commission of 
an officer in the army. The officer, being then quartered 
at Quebec and being largely indebted to the plamtiffand 
other persons in Canada, on Auj^ust 20, 1800,. executed 
in Canada a deed whereby he assigned to the plaintiff for 
the payment of his creditors certain personal effects ; and 
thereby, as a further security for the payment of his 
debts, he covenanted to make over to the plaintiffs the 
proceeds of his commission. In January 1867 the 
plaintiffs, by means of a letter written by the officer, gave 
notice to Mesars. Cox, the army agents m London, of the 
above-mentioned covenant : the commission had not then 
been sold. In August 1867 the officer was adjudicated 
a bankrupt in England, and the defendant was appointed 
his creditors' assignee. In October 1867 the commission 
was sold for 670^, which was received by Messrs. Cox, 
and paid by them to the defendant. The defendant 
stated that be had received the same without notice of 
the plaintiffs' claim. 

Mr. Amphlett and Mr. Caldecott appeared for the 
plaintiff. 

Mr. Osborne Morgan and Mr. Jemmett, for the defend- 
ant, argued that the assignment of the commission to the 
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plaintifEs was imperfect and invalid as against the bank- 
rupt's assignee. 

JA.MSS, V.C.y said there had been a good equitable 
aiflignment of the commission, which, according to the 
authorities, was capable of being bound by such a covenant 
as this. A bankrupt's assignees could not take anything 
to which another peraon had a prior right. The order and 
disposition clauses in the Bankruptcy Act applied only 
where property was left in the possession oi the bank- 
rupt with the consent of the true owner. Here the 
plaintiffs had done all they could to complete the 
asaignmenty and were entitled to the decree they asked. 



Mortgagor and Mortgagee — Produdum of Deeds — MorU 
gagees BigH to withhold from Third Parties, 

These were exceptions for insufficiency on the part of 
the plaintiff to the answer of two defendants, who were 
mortgagees under a power of mortgaging reserved by a 
certain indenture of settlement The plaintifi, who 
claimed to have an estate limited to him by the same 
indenture of settlement, filed this bill for discovery and an 
account. He did not impeach the mortgage, but claimed 
a right to redeem it. The plaintiff had interrogated 
the defendants as to the execution date, names of parties, 
and purport of the settlement, which was in their pos- 
session under the mortgage. The defendants, by tndir 
answer; admitted that some such deed of settlement had 
been executed, but upon the groimd that, as mort- 
gagees, they were not bound to produce the deed or 
disclose the contents of it to the plaintiff until they had 
been paid their principal, interest, and costs, they de- 
clined to state what were the hereditaments comprised 
in the deed, or who were the parties to it, or what was 
the purport of it. Thereupon the plaintiff excepted. 

Mr, PreeUng supported tne exceptions. 

Mr. AmphleU and Mr, Mimtague Cookson were for the 
defendants. 

Jambs, V.C, said there was no mitfic in a mortgage 
which gave a mortgage a better right than any other 
purchaser against third pardea. Here the plaintiff 
claimed under a deed by which he said an estate was 
limited to him, and which was in the mortgagee's pos- 
session. The plaintiff had no right to any other deed ; but 
the deed of settlement, to the extent of the plaintiff's in- 
terest^ was part of the plaintiffs property. The excep- 
tions, therefore, must be allowed^ 



^^^ 9 *^ } ^^^* ^' Mo»«^^^« 



Practice — Hearing on BUI and Ansioer — Proceedings 
where Plaintiff does not Appear, 

This cause was set down to be heard on bill and 
answer. When it was called on, plaintiff did mot 
appear. 

Mr, CaldeeoU appeared for the defendant, and asked 
to have the bill dismissed with costs in the plaintiff's 
absence. He produced no notice served by the plaintiff 
upon the defendant of the suit having been set down, 



nor any proof of service upon the defendant of a sub- 
poena to nearjudgment. 

Jambs, V.Cf., at first doubted whether he could make 
a decree dismissing the bill in the absence of such 
evidence or the non-production of such notice, but, on 
the cause being again mentioned to him the next day, 
he made the decree for dismissal of the bill; saying 
that, by setting down the cause to be heard on bill and 
answer, which the plaintiff alone could have done, the 
plaintiff had precluded the defendant from moving to 
dismiss the bill for the want of prosecution ; therefore, 
the only course open to the defendant was to appear on 
the hearing and ask to have the bill dismissed with 
costs, and he was entitled to do so without any proof of 
service of a subpoena or notice. 



^^S.' 9.'^' } ^^^^* ^- ^^^^^ 



Partition Suit—Statute 31 ^ 82 Vict. c. 40, w. 5, 9— 
Absence of Parties Entitled to Property, 

This was a suit to carry into execution the trusts of a 
settlement so far as related to leaseholds. The bill con- 
tained a prayer for sale or partition. The plaintiff was 
entitled to one equal tenth share of the leasehold pro- 
perty, which consisted of six houses in London; the 
defendant E. Silver was entitled ti> seven equal tenth 
shares of the property. It was stated that of the two 
remaining tenth shares one belonged to a person resident 
in New Zealand, and it was not known to whom the 
other belonged. 

Mr, Hinde Palmer and Mr, CrossUg^ for the plaintiff, 
asked for a decree for sale. 

Mr, Kay and Mr, Dickins, for the defendants, wished 
for a partition of the property, and contended that, at all 
events, no de<^ee for a sale could be made in the absence 
of the parties entitled to the two last-mentioned shares. 

James, V.C, said he should direct an inquiry whether 
any and what persona were interested in any and what 
shares other than that of the plaintiff and the defendant 
R Silver, and if so whether such persons were out of 
the jurisdiction — adjourn furdier consideration. He 
thought he could have ordered the sale under section 6, 
in case of the absence out of the jurisdiction of any of 
the parties entitled, but he was not satisfied of the hct 
of such absence. 



Jambs, V.C. 1 
Dec. 11. J 



Baker v. Wait. 



Counig Court— Trat^er of Plaint, 

This was an application for the transfer of a plaint to 
the Court of Chancery, on the pound that no substan- 
tial defendant was resident within the district of the 
County Court in which the plaint had been filed. 

The only defendant alleged to reside in the district 
was in the same interest as the plaintiff. 

Mr, Locock WM for t^e application. 

Mr, Ford contra. 

The ViOE-CHA]!rosLLOB directed a transfer of the 
plaint. 
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Quants Bench, 
Moffiitraies^ Case, 
Nov. 6, Deo. 13. 



Irish JPbor- 



''Thb ComnssroNEEs for Admini- 
sTESnre the Laws for Relebp 
OF TriB Poor is Irelakd (Appbl- 
LAKW) V, The Select Vestry op 
Liverpool (Respondekts). 

-jRemoval of Wife Deserted by Iter Httsband — 
8 * 9 Furf. c. 117, 8, 2, 

Case stated under 12 & 13 Vict, c 46, all. 

At a petty session held at Liverpool on May 28^ 
1867, a warrant for the removal of Ellen Keating and 
her two children from the parish of Liverpool to the 
union of TuUamore, Ireland, was granted hy two jus- 
tices of the said borough. 

Ellen Keating[, the wife of John Keating, and the 
said children, bein^ their legitimate issue and uneman- 
eipated, were admitted into the Liverpool workhouse 
as the known wife and children of John Keating on 
September 80, 1867, and there remained until removed 
under the above-mentioned warrant. 

John Keating was bom in Ireland, but not within the 
Tullamore union; nor had he resided for three ;^ear8 
within the said uniop. Ellen Keating was bom within 
the Tullamore union, and both of her children were 
bom in Ireland. 

On October 81, 1867, the respondents obtained a war- 
rant against John Keating for having, on September 30, 

1867, deserted his said wife and children, leaving them 
chargeable to the pariah of Liverpool ; and on September 
17, 1868 (being after the appeal was entered at the 
Liverpool Borouffli Quarter Sessions and after the same 
was respited to Uie nett Quarter Sessions), he was con- 
victed of the said ofience. 

At the time of mating the warrant of removal, and 
up to the time of Yob apprehension on September 17, 

1868, John Keating lived and resided in Hull in York- 
shire, and the respondents did not at the time of obtain- 
ing the order of removal know where he was to be found. 

MeUish (L. Temple with him) for the appellants. 
O, Draneie for the retpondents. 

Cur, adv, uuU. 
The judgment of the Goitrt was now delivered by 
CocKBURN, G.J., against the validity of the remov^, on 
the ground that the statute contemplated the removal 
of the whole family, and made no provision for the case 
of a woman deserted by her husband. 

JvdgmetA far the appdlanti, 

Que^ Sench. J iy^^^jj„ „ p^^^j, 

Libel'^Army^'MUitarf Dieeipkne — Sotdier-^LeUere — 
Rq^orU, made ly Commanding Officer • 

This was an action for Ubel. 

The declaration set out two letters written by the 
defendant^ who was the Major-General commanding the 
brigade of Foot Guards, to the Adjutant-General 
These letters enclosed and commented upon certain other 
letters sent to the defendant by the plaintiff, who was 
a captun in the Coldstream Guards, forming part of the 
brigade of Foot Guards, and which the plaintiff re- 
quired the defendant, as his superior officer^ to forward 
to the Adjutant-General. 



The defendant pleaded that when he wrote and pub- 
lished the letters, he was an officer in Her Majesty's 
army holding the public office, or appointment, of 
Mwor-Geneml commanding the brigade of Foot Guards, 
and was the superior military officer of the plaintiff; 
that it was the defendant's duty as such superior officer to 
forward to the Adjutant-General certain letters written 
and sent to the defendant, as sudi superior officer, 
in relation to their military conduct, duties, and quali- 
fications by the officers under his command, and to make 
thereupon and in relation thereto, for the information of 
the Commander-in-Chief, reports in writing to the said 
Adjutant-General on the subjects of such letters. That 
the defendant, as such superior militarv officer and Majors 
General commanding as aforesaid, had received horn the 
plaintiff certain letters in relation to the military duties 
of the plaintiff, and to certain orders reoeived by the plain- 
tiff as such officer, and to his conduct, in which letters 
the plaintiff requested that the same should be forwarded 
to the Adjutant-General; that thereupon the defend- 
ant, in the ordinary course of his military duty as such 
superior military officer and Major-Gkneral command- 
ing as aforesaid, and because it became and was necessary 
and incumbent upon him by his duty to Her Majesty] so 
to do, and as an act of mihtary dutv and not otherwise, 
or for any other reason, forwamed the said letters to the 
said Adjutant-General, and for the information of the 
Commander-in-Chief, made certain reports in writing in 
relation to the said letters^ and to certain military 
orders therein referred to, and with respect to the 
plaintiff's conduct as such officer in relation to the said 
orders, and to the plaintiff's incompeienoe Mid unfitness 
as an officer; that such reports were in the form of 
letters addressed to the Adjutant-General, being the 
proper officer to receive such letters and reports, which 
were forwarded upon an occarioo, being the proper 
occasion according to the discipline and regulations in 
force in Her Majesty's anny, for the defendant to make 
such reports in writmg, and which are the letters com* 
plained of. 

Keplication that the words in the declaration men- 
tioned were written and published by the defendant of 
actual malice on his, the defendant's part, and without 
any reasonable, probable, or justifiable cause, and not 
bona JidCf or in the bona fide discharge of defendant's 
duty as such superior officer, as alleged. 

Demurrer and joinder in demurrer. 

The demurrer was argued by 

The AUoniey-Genercd {Sir JR. P. Collier), the Soli^ 
cUor-Oeneral (Sir J, D, Coleridge), (DowdeiweS and 
Archibald with him), for the defendant ; and by 

A, S, ma (HoU with him) for the plaintiff (June 1). 

Cur, am, wJ^. 

MELX.0R, J., now delivered judgment in favour of 
the defendant, holding that the plaintiff had fto 
medy in a Court of law. His Lordship \ 
the late Mr. Justice Hates concurred in 
ment. He also read the judgment of 
the same effect. 

CocKBURN, C.J., delivered judgmea^^ 
plaintiff. 

Judgvr 
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Prill/ Ct 
iVc. 



?ouncil. J 

.0. I 



The OwKEits of the Velocity (Ap- 
pellants) V. The Owners op the 
Carbon (Respondents). 

Present : Lord Chblicspord, Sir J. Colvile, and 
Sir J. Napier. 

AdmiraUy — Sailing Rules, No. l^—ItUerpretation-^ 
Vessels Crossing, 

This was an appeal from a decree of the judge of the 
High Court of Admiralty in a cause of damage, insti- 
tuted hy the owners of the Carbon against the velocity 
and the General Steam Navigation Company, her 
owners, for the recovery of damages caused oy a col- 
lision between the Carbon and the Velocity. 

The collision occurred on September 8, 1868, in the 
river Thames a little below Mill wall Pier. The Carbon, 
a screw steamer laden with a cargo of coals, was pro- 
ceeding up the river to London j and the Velocity, a 
screw steamer with a cargo and passengers, was going 
down the river, bound for Calais. £ach of the vessels 
had her proper lights up. 

On the part of the Carbon it was alleged that the 
masthead and red or port lights of the Velocity were 
seen at the distance of about a quarter of a mile from 
and bearing a little on the starboard bow of, the Carbon, 
and that tnis being a position involving risk of col- 
lision, the helm of the Carbon was put to port, and her 
engines soon afterwards were stopped and reversed, and 
that the Velocity improperly starboarded her helm. 

On the part of the Velocity it was alleged that the 
green light of the Carbon was seen at the distance of 
about a quarter of a mile from and bearing about two 
points on the starboard bow of, the Velocity, that there 
was no danger of collision, and that the Carbon im- 
properly ported. It was admitted, on the part of the 
Velocity, that her helm was starboarded, out it was 
alleged that such starboarding was effected for the 
purpose of running her ashore in order to save life. 

On the part of the Carbon it was contended that, 
having the Velocity on her starboard side crossing her, 
she was bound, under Rule 14, to keep out of her way, 
and that porting was a proper measure to take ) and 
that, under Rule 18, the Velocity ought to have kept 
her course. 

The learned judge of the Court below, being assisted 
by two of the Elder Brethren of the Trinity Corporation, 
was of opinion that the two vessels were crossing each 
other within the meaning of Rule 14 of the Steering 
and Sailing Rules, and that the Velocity was solely to 



blame, and decreed accordingly. 
-- ---- - -- - i^^and 

lants. 



Mr, MiUioard, Mr, BuU^ and Mr, Cohen for the appel- 



Dr, Deans and Mr, Clarkson for the respondents. 

Lord Chelmsford delivered the ]ud{|;ment of their 
Lordships : Their Lordships are of opmion that this 
was not a case in which Article 14 of the Sailing Regu- 
lations was applicable. In their Lordships' judgment 
the Velocity and the Carbon were not crossing within 
the meaning of Article 14. Their Lordships are also 



unable to discover that any degree of blame can be at- 
tributed to the Velocity. They will therefore recom- 
mend that the decree be reversed, with costa. 



Privy Council. 
Dec, " 



7omtcil. J 



The South Australian Insurance 
Company (Appellants) v. William 
Beavis Randell and another (Re- 
spondents). 
Present: Lord Chelmsford, Sir J. Colvile, Sir J. 
NAPiSRy Sir R. Phillimore, and Ijord Justice 

GiFFABD. 

South Australia — Contract of Bailment — lUghts of Bailee. 

This was an ap]^eal ttom a judgment of the Supreme 
Court of the province of Soath Australia, discharging^ a 
rule obtained by the appellants, to sot aside a verdict 
for the plaintifis in an action brought by the respondents 
against the appellants, and instead thereof, to enter the 
verdict for the appellants pursuant to leave reserved. 

The appellants are an insurance company carrying on 
business in the province of South Australia, and having 
their principal place of business at Adelaide. The re- 
spondents are millers carrying on business at Blumberg. 

On July 4, 1866, the respondents applied to the ap- 
pellants to insure the current stoclc in their mill, 
namely, wheat, flour, sacks, &c., to the amount of 1,250/. 
against loss or damage by fire, and on the same day an 
insurance was effected in the terms of such application, 
and subject to the conditions endorsed on the poUcy. One 
of the conditions was as follows: — ^'Qoods held in 
trust or on commission must be insured as such, other- 
wise the policy will not extend to cover them.' On 
February l7, 1867, a fire occurred^ whereby the respond- 
ent's mill, with the stock therein, was destroyea. A 
claim was made by the respondents for the loss ; but the 
amount being disputed, an action was commenced by 
them to recover the value of t^e stock. 

The respondents declared upon the poli(nr, and the 
appellants pleiided (amongst other things) that the re- 
spondents were not interested in the stock, and also that, 
in their proposals for the insurance, they represented 
that the stodc was to be insured for themselves, whereas 
it was held by the respondents in trust for other persons. 
Issue was joined on the pleas, and the action was tried 
before the Chief Justice and a jury on September 10 
and 17, 1867. Upon the trial it was admitted by the 
respondents that the stock which had been destroyed by 
the fire had been paid for by the appellants, except 
such portion as they alleged was hdd by the re- 
spondents in trust for others; and the question was, 
whether such portion (consisting of wheat) was held by 
the respondents in trust for others, within the meaning 
of the condition, and was therefore not covered by the 
policy. 

The evidence showed that, according to the respond- 
ents' course of business and previous dealings, wheat 
was received by them from farmers to whom such 
courae of business and dealing was known, and was on \ 
receipt shot out of bags into nutches^ where it became 



into Autcn^ wnere it became l 
Digitized by VjOOQIL J 



Dw. 24. IM9.] THE LAW JOUBNAL ifOTES OF CASES. 



275 



mixed with other wheat which had been received in a ' 
similaT manner, and on part of which advances had been 
made to the farmers by the respondents. The wheat 
thus mixed lost its identity, and became the current 
stock of the respondents, which, according to their course 
of dealing, known to the farmers, was either sold as 
wheat by the respondents or ground in their mill. If 
ground, the flour produced from such stock was sold and 
otherwise dealt with by the respondents The farmer 
could demand an equal Quantity of wheat of like 
quality with that deliverea by him to the respondent, 
or the market price of equal quantity, fixing the price 
as of the day on which he made his demand. The 
respondents had the option of delivering wheat of like 
quality, or paying such market price. The wheat in 
question had been brought by farmers to the re- 
spondents in manner aforesaid, and in the said course 
of business, and had been mixed with other wheat, and 
treated in the manner aforesaid, and a portion of it had 
been paid for by the respondents. No evidence was ad- 
duced on the part of the appellants, but their counsel 
applied for a nonsuit on the ground that the wheat was 
held in trust, and was not the property of the re- 
spondents. The Chief Justice declined to nonsuit the 
respondents, and by consent the verdict was entered for 
them for 098/., with leave to the appellants to move 



to enter a verdict for them if the Court should be of 
opinion that the wheat so taken on storage was held in 
trust within the terms of the conditions in the policy. 

A rule nisi was obtained by the appellants, to set 
aside this verdict, and to enter a verdict for the appel- 
lants, pursuant to leave reserved, upon the ground — 
1. That the goods stored had not been assured by the 
respondents ; 2. That the wheat taken on storage was 
held upon trust vnthin the terms of the conditions of 
the policy. This rule came on to be argued, and was 
discharged. From this judgment the present appeal 
was brought. 

Mr, PoUoek and Mr. Thmger for the appellants. 

Mr. MeUi^hj Mr. Maonamara^ and Mr. Way for the 
respondents. 

Sir J. Napibb delivered the judgment of their LoBD- 
SHIPS: Their I^rdships are of opinion that the 
judgment of the Supreme Court was right Their 
Lordships think that the property in the wheat was 
transferred by the bailment to the miller, and that the 
wheat was not therefore included in the condition in 
the policy as 'goods held in trust,' but was part 
of the current stock insured against loss or damage by 
fire in the terms of the policy of assurance. Their 
Lordships will therefore recommend Her Majesty that 
the judgment be affirmed. 



€mxi% of €f{m% 



Lord Hathrrlst, L.C. 1 d„„^„ , /!.««„., 
Dec 14, 15. ] ^*^^" ''• ^^^^^ • 

Policy of Asmrmw^ — Property in — Debtor and Creditor. 

Certain debts being due from a Major Bruce to the 
defendant, an army agent, the latter effected pedicles of 
assurance on the life of the former, and paid the 
premiums. It appeared from an account kept by the 
defendant that be entered the premiums as debts due 
from Major Bruce, and on one occasion drew on the latter 
bills for an amount more than large enough to include 
these premiums so paid as well as the rest of the debt 
due to him. It did not, however, appear that the 
account in which the premiums were charged against 
Major Bruce had ever been communicated to him. On 
Major Bruce dying intestate iu 18i61, when the debt due 
to the defendant was 1,874/. 10^. 8d., the defendant 
received the moneys on the policies to the amount of 
3,160/. Major Bruce's administrator claimed the sur- 
plus after satisfying the debt; but the defendant in- 
sisted that the policies were his exclusive property, i 
Ja.M£9, V.C, made a decree on June ^S last, to the 
efiect that, in taking the account of wha( was due to ! 
the defendant, he must be charged with the moneys i 
lec^ived on the policies. 

The defendant appealed. I 

Mr. Wilkock anq. Mr, X. Fidd were for the fkppel- 
Uot; and I 



Mr. An^hleU and Mr. R. Horton Smith for the 
plaintiff. 

The Lord Chakcrllor said that, in the absence of 
any proof that Major Bruce had been aware that the 
premiums were charged against him, he felt bound by 
the authorities to dismiss the bill, though without costs. 
To have entitled the debtor's estate in this case to 
policies on the debtor's life, there should haye been 
distinct evidence, he thought, of a contract for the 
creditor to pay, and for the debtor to allow the 
premiums. 



Lord IUthrrlet, 
Dec, 



RLBY, L.O., J 
17. I 



Be Contract Corporation 
(Limited). Ebbw Valjj 
Coi([pany's Claim. 

Winding-up — Debts cmiying Interest. 

By an order of the Master op the Bolls, dated 
April 26, 1869, and made in the winding-up of the 
Contract Corporation, the Ebbw Vale Company were 
admitted creditors of the Corporation for a sum of about 
8,000/., together with interest at 5 per cent., to the date 
of the order. 

Mr. J. W. Chitty now applied for leave for the Cor- 
poration, notwithstanding that the three weeks allowed 
by section 124 of the Companies Act 1862 had elapsed, 
to eplarge the time for appealinf^-^ntil December 31. 
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He grounded his application on the fact that the 
LoBBS JusxiCRS had {In re Humber Ironworks and 
Shipbuilding Company. Warrant Finance Company's 
case, L. R. 4 Chftnc. 643) on June 1 last, decided that, 
in all cases of the winding-up of insolvent companies, 
creditors whose debts carry interest are entitled to 
dividends only upon what was due for principal and in- 
terest at the winding-up. 

Mr. Jessel and Mr, Mmsh^ for the Ebbw Vale Com- 
pany; contended that the decision of the Lords Justices 
was not retrospective, that the order was drawn up in 
accordance witn the practice in the chambers of the 
Master of the Rolls previous to the decision of the 
LoBDS JUSTICES; and that it was now too late to ask 
for leave to appeal. 

His Lordship considered that the Lords Justices in 
the decision referred to had declared what the law in 
such cases was, and that the construction which they put 
on the Act was a general construction; and not merely 
for the future ; as this order; therefore, had been drawn 
up under a practice which the Lords Justices had de- 
clared to be erroneous, there would be leave to appeal; 
and with the consent of all parties his Lordship varied 
the order by giving interest on the debt to the date of the 
winding-up only. 

GiPFARD; L.J. 1 In re Holltford Copper Mining 
Dec. 11. J Company (Limited). 

Companies Act 1862, s, 122 — Enforcing in England 
Orders made in Ireland. 

This was an application to enforce a call made by the 
Court of Bankruptcy of. Ireland (in which Court the 
company was bemg wound up, see section 81), against 
certain persons resident in England. 

Mr. lAndley for the applicant; the official liquidator. 

GiFFARD; L.J., thought that under section 122 of the 
Companies Act 1862 there was jurisdiction to make 
the order of the Court of Bankruptcy of Ireland an 
order of the English Court of Chancery. 



GiPFARD, L. J. 1 j,^ c!„„^,«„„ 

Dec. 11, 18. |^^Sp«kce»- 



Practice in Equity — Mistake — Negligence of Solicitors — 
Costs. 

This was a petition presented in lunacy, and in the 
matter of the Trustee Relief Act, and in several other 
matters, for the purpose of setting to rights a mistake 
which bad been made in reference to certain funds in 
Court, which had been paid out under an order of the 
Lords Justices made in 1867, upon the supposition that 
they formed part of the estate of one Mary Spenoer, a 
lunatic. 

It appeared that upon the occasion of the committee 
intending to pass some account, Messrs. Hawkins, the 
London agents of the solicitors of the committee; applied 
to the Accountant-general for certificates of the amount 
of certain funds then standing in Court belonging to the 
lunatic. In answer to which application four certificates 
'were issued (three only being applied for), one of the 
amount of 381/. I6s. 4d. consols, and 38/. l&s. iid. cash, 
to the account of the trusts of the will of Mary Spencer 
deceased, which Mary Spencer was a wholly different 
person (the lunatic being in fact then alive). These 
certificates were handed in without examination to the 
master^s office ; and before the report was finally settled 



by the committee, the latter <^anged his solicitors and 
employed Mr. G. W. Crook, one of the present respond- 
ents. This gentleman i^ppeared to have assumed that 
the fund in question belonged to the lunatic as coming 
from her sister Sarah Spencer, deceased. And subsequently 
a petition was presented containing an alle^tion that 
the account was by mistake wrongly entitled 'Mary* 
instead of 'Sarah' Spencer; deceased. Upon this peti- 
tion the order above-mentioned was made and the fund 
paid out to Mr. Halestrap; the representative of the lunatic, 
who was then dead; the cash beinff paid to other parties. 
The owners of the fun^ now sougnt to have it replaced, 
with interest; and also to make the persons who had 
thus wrongfully deprived them of the fund pay all 
the costs and expenses connected with the present apnli- 
cation. The petition was served not only upon Mr. 
Ilalestrap and the persons who had received the cash, 
but also upon Mr. Crook and the various other soli- 
citors. 

Mr. Charles Hall and Mr. Jouce for the petitioners. 

Mr, Bagshaioe for Mr. Crook and the persons who 
were the petitioners in 1867. 

Mr, Lindley for Mr. Halestrap and his solicitors. 

Mr, Wickens for Messrs. Hawkins & Co. 

Mr, W, Pearson for the trustees of the fund. 

His Lordship held that there had been no nuda fides 
in the transaction; but only gross negligence. It being 
admitted that the fund must be renlaced; he had to 
decide the question of costs, and neld that all the 
clients of Mr. Bagshawe and Mr. Lindley were jointly 
and severally liable, but in different respects. Mr. 
Halestrap was primarily liable to replace the consols, 
and the persons who received the casn to replace that, 
with interest. Mr. Crook was primarilv liable for the 
costs (md expenses. Messrs. Bloxam & Co. were not 
Uable for costs, inasmuch as they had merely committed 
an error which ought to have been rectified, but the rec- 
tification of which was not in their power. They would; 
howeyer; receive no costs. 

SimUarUy of Trading Name^Deeeptian of AWie— 
Itffunction. 

This was an appeal from the order of Maliks, V.C, 
noted anti, p. 270. 

Mr, Olasse and Mr. Naider for appellant 

Mr. Osborne Morgan and Mr, Cadman Jones, for the 
respondent; were not heard. 

His Lordship dismissed the appeal; with costs. 



specific Performance-^Vendor and Purchaser — Abate* 
menti-- Tenancy — Notice. 

The defendant had agreed to sell to the plaintiff 
certain land and houseS; and in the letter by wnich he 
accepted the plaintiff's offer to purchase he said, * I agree 
to deliver to you the said property as freehold.' One of 
the houses and a part of tne land were subject to agree- 
ments for a lease for twenty-one years from Christmas, 
1867; at a rent less than their present value. The 
plaintiff knew that this house and land were in the 
occupation of a tenant, but he did not know how large 
the tenant's interest was, and he filed t^e present bill for 
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•pedfic performaoce of the agreement, with an abate- 
ment of the purchase money. 

Mr. SotUhgate and Mr, TraUer appeared for the plain- 
tiff. 

Sir Ji. Baggidlay and Mr, W, Cooper for the de- 
fendant. 

Dec. 3. — The Mastxb ov the Rolls held that the 
plaintiff havinf notice that the house and land in Ques- 
tion were in tne possession of a tenant; ought to nave 
ascertained the nature of the tenant's interest, and was 
not entitled to any abatement of the purchase money. 



LoBD RoMiLLY, M.R. "I Tde Laxd Cbedit Company 
Dec. 2; 4. J OH' Ibelaivi) v. Fbbmot. 

Practice — Order to Pay — Fi, Fa, — Service. 

This was a motion to set aside a writ otfi.fa. In the 
siut, the object of which was to %j. the difectors of the 
plaintiff company with personal liability, an order had 
Deen made declaring the defendants jointly and severally 
liable to pay a sum of money, and ordering them to pay 
it on or DeK)re June 30, 1860. This order had not been 
served on the defendant Mimster, but a writ of Ji. fa. 
had been issued against him. This was a motion on be- 
half of the defendant Munster to set aside the writ on 
the ground that the order had not been served, and that 
it ought not tu have been issued against the defendant 
Munster alone, but against all the defendants ordered to 
pay. 

Mr. Jessel and Mr. Hemming for the motion. 

Sir IL Bawaliag and Mr. sTtebbeare contra. 

Dec. 4. — ^The Mastbb of the Rolls refused the 
motion on the ground that it was not the nractice to 
ser>'e orders for payment of money oq a fixea day, and 
that the defendants being severally liable the writ might 
issue against any one of them. 



LoBD ROMILLT, M.R. 1 n. ^^ -wr a v«i»^ a t t 

Dec 2, 7. { ^^ ^^ ^' ^' ^ OBVALL. 

AUachnient — Actual Knowledge of Order — Commence" 
ment of Action. 

This was a motion to commit Mr. Norvall for disobe- 
dience to an order inhibitinff him from commencing any 
action. The order was made on August last. It was 
not served personally, and it did not come to his know* 
ledge till August 19. On Ausust 14, however, he had 
entered an action in the Lord Mayor's Court, but all the 
subse^ent proceedings in the action had been taken 
since the 19th. 

Mr, Jeeeel and Mr, Speed wen for the motion. 

Mr. Southgate and Mr. Bagehawe contra. 

Dec. 7.~The Mastbb of the Rolls held that Mr. 
Norvall was not bound by the order till August 19, when 
he became personally aware of it, and that since it did 
not restrain him from taking any subsequent proceedings 
in an action then begun, he had not been guilty of dis- 
obedience to it. His Lordship refused the motion. 



LOBD ROMILLT, M.R. 1 WaLL V. ROOEBS. 

Dec. 4, 11. J Wail v. Ogle. 

Married Womati — Compromise of Suit, 

This was a petition for the compromise of two suits 
x«lating to the reversionary interest in personal estate 
und«r a setU^ment of a married woman, who was a 
joint plaintiff w)^ her husband. The petition was pre- 



sented by the plaintiffs, and the question was whether 
the compromise would bind the msmed woman. 

Mr. Jeeeel and Mr. D. Joiue, for the petitioners, argued 
that the compromise would be binding. 

Mr, Stirling, for the trustee of the settlement, sug- 

Sested that the bill should be amended by malfing the 
usband a defendant, and the wife plaintiff by her next 
friend. 

Mr. Jeetel contended that this could not bo done, 
since the property was not settled to the separate use of 
the wife. 

Dec. 11. — ^The Mastbb ojp the Rolls directed that 
the petition should be amended by making the wife a 
respondent, to appear separately from her husband, and 
held that the order on the petition so amended would 
bind the married woman. 



Htuhand and Wife — Desertion — Motiey Letit to Wife to 
Pay for Necessaries — Liability of Hwhand to Repay. 

The plamtiff had lent money to a married woman to 
enable ner to pay for necessaries during the time when 
she was living apart from and desertea by her husband, 
and the money nad been applied by her in procuring 
necessaries. This was a biu to compel the husband to 
repay the money, there being no remedy at law. Under 
a decree in a separate suit the dividends of certain stock 
had been ordered to be paid to the wife for her main- 
tenance, but the advances m respect of which the pre- 
sent suit was instituted were all made before any of 
those dividends became payable. 

Mr. Archibald Smith appeared for the plaintiff. 

Mr. Idle for the defenaant. 

The Mastbb of the Rolls said that Jenner v. Morris 
(3 De G. F. & J. 45 J 30 Law J. Rep. (n.s.) Chanc. 
301), cited by Mr. A. Smith, distinctly overruled May 
V. Skey (16 Sim. 688; 18 Law J. Rep. (n.s.) Chanc. 
306), cited by Mr. Idle, and decreed that the defendant 
should repay to the plaintiff the sums in question. 



LoBD RoKiLLT, M.R. 1 In re Heyfobd Company (Lim.) 



FOBBES AKD JX7DI)*S CA8B. 



Dec. 18, 20. 

Company — Contributory — Meniarandum of Association 
Signed in respect of Paid-up Shares. 

This was an application by summons to remove the 
names of Mr. Forbes and Mr. Judd from the list of con- 
tributories. The company was formed for the purchase 
of an iron mine from Mr. Fell. The consideration for the 
purchase-money was to be 7,000/. and 1,600 fully paid- 
up shares of 20/. each, and on default by the company in 
payment of the 7,000/., Mr. Pell was to be at liberty to 
resume possession of the mine. The agreement em- 
bodying these terms was stated in the articles of asso- 
ciation* 

Mr. Pell subscribed the memorandum of association 
for 1,360 shares (part of the 1,600) ; Mr. Forbes for 
60 shares (being also part of the 1,600 given to him by 
Mr. Pell) ; Mr. Judd for 60 under the same circum- 
stances, and another gentleman for 60 more, thus making 
up the whole 1,600. Besides these, 22 shai-es were sub- 
scribed for by other persons, these being the only shares 
in respect of which the subscribers intended to render 
themselves liable to calls. The 7,000/. not having been 
paid, Mr. Pell had resumed possession of the mine. 

Under theee circamatraeea Mr^orbes and Mr. Judd 
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bad been settled on tbe list of contributories on the 
ground that by signing the memorandum of association 
they had contracted to become liable as contributories 
in respect of the number of shares written opposite to 
their names. 

Mr, Westlake, for Mr. Judd and Mr. Forbes, relied on 
I^Ws casBy 8 L. R. £q. 222, and Drummond's case^ 4 L. R. 
Chanc. Ap. 772. 

Mr. RoxbuTffhf for the official liquidator, relied on 
Migotti's case, 4 L. R. Eq. 238, which he admitted he 
could not distinguish from the cases cited by Mr. West- 
lake. 

Dec. 20. — ^The Master of the Rolls dismissed the 
summons with costs. His Lordship admitted that the 
authorities cited could not be reconciled, and expressed 
a hope that the case would come before tne Lord Chait- 
CELLOR, insisting that the real question was whether the 
requirements of sections 8 and 23 of the Companies Act 
1862 would be satisfied by signing the memorandum of 
nssociation in respect of paid-up shares, and was to be 
decided by the construction of those sections. 

'^•Cp^TUARI. J Fj^ioK V. BTOLMAH. 

Vendor and Purchaser — Specific Peirfomumee — BiU hy 
8ub'Purchaser — Demurrer by OrigtMl Vendors Over^ 
ruled. 

Bv an agreement dated Sept 4, 1863, T. W. & G. R. 
Bullman contracted to sell to W. Wilson, a builder, cer- 
tain lands near Newcastle-on-Tyne, and gave to Wilson 
the option of taking a neighbouring plot of land at 300/. 
an acre ; W. Wilson was to build upon the lands, and to 
be at liberty to enter thereon for that purpose, paying a 
monthljr rent or interest until completion. ^ He exer- 
cised his option, took the plot, and was let into posses- 
sion of it By an agreement dated March 3, 1866, 
W. Wilson contracted to sell to J. R Fenwick two acres 
of the said plot for 600/. ; and by another agreement of 
the same date W. Wilson undertook to execute certain 
buildings thereon for Fenwick. Fenwick's solicitor 
then prepared a conveyance of the plot, which was 
approved on behalf of W. Wilson and of the Messrs. 
Bullman, and was subsequently executed and retained 
by the latter. A dispute having arisen between Fen- 
wick and W. Wilson ns to the amount due in reiipect 
of the buildings executed by W. Wilson for Fenwick, 
W. Wilson refused to execute the conveyance until his 
charges were paid. W. Wilson was adjudicated bank- 
rupt in June 1868, and J. Stephenson was appointed his 
creditors' assignee. Fenwick tendered to Messrs. Bull- 
man the purchase-money for the plot, together with so 
much by way of rent or interest as he considered to be 
due, provided the Messrs. Bullman would hand over to 
him the conveyance of the plot, and he offered to in- 
demnify them against liability. Messrs. Bnllman, 
however, declined to do so, on the ffround of the 
pendency of a suit by them against the assignee of 
W. Wilson and one t. Wilson, who claimed to be an 
incambrancer of W. Wilson, to which suit Fenwick 
was subsequently made a par^, for specific performance 
or rescission of the original agreement. I>enwick ac- 
cordingly filed his bill against the Messrs. Bullman, 
the assigfnee of W. Wilson, and against T. Wilson, the 
alleged incumbrancer, praying for specific performance 
of the agreement of March §, 1866, and of so much of 
the agreement of September 4; 186i3, as related to the 
said plot of land^ and that tbe Messrs. Bullman might 



be ordered to deliver to him the said conveyance, th^ 
plaintiff offering to pay all moneys properly payable to 
entitle him thereto. 

To this bill the defendants^ Messrs. Bullman; de- 
murred. 

Mr, Chreene and Mr, Davey for the demurrer : The 
Messrs. Bullman were not parties to Fenwick's contract, 
and are not proper parties to this suit Fenwick was 
only made a party to Messrs. Bullman's suit to show 
that they had a right to rescind in his presence. 

Mr. JDickmson and Mr. A, O. Marten^ for the bill, 
were not called on. 

StuarT; V.C; overruled the demurrer. 



Lighi and Air^AppUcation hy Plamtiffe iMlst AUerin§ 
their IVennses^InfuncHon He/used 

The plaintiffs, who were ivory cutters near Hatton 
Garden, moved to restrain the defendants, who were 
bookbinders in Kirby Street, from erecting a wall so as 
to darken, injure, or obstruct their ancient lights or 
windows, or to prevent the free access of li^ht and air 
to their premises. In opposition to the motion the de- 
fendants produced evidence to show that the plaintiffs 
themselves were building so as to alter their own 
lights. 

Mr. JDickmson and Mr. E. W. Collins in support of 
the motion. 

Mr. Greene and Mr, Hemming contra. 

Mr. Dickinson in reply. 

Stttart, V.O. — ^This is a new case. It is well decided 
that the Court will not interfere by injunction upon 
every violation of the legal right in these cases, for 
there must be a material deprivation of the easement ; 
but it is a mistake to suppose that unless the Court 
interferes the legal right is gone. In this case the 
plaintiffs appear to be acting in such (i manner as to 
render it impossible to know to what extent they are 
qualifying their rights, or to what extent their ancient 
lights will ultimately be retained. The Court cannot 
interfere to protect a legal right without knowinff whai 
that right is, and under these circumstances, oeyond 
refusing the injunction, I shall make no order whatever 
upon this motion. 



Maliks, V.C, 
,Dec.l7, 18. ^ 



Re The Qbnisral Compaxt wok Pro- 
motion OP Land Credit. JSr parte 

Bod AND DUB0UR<». 

Be Sahb. Ex parte The Inter- 
national Land Credit Company. 

Winding^ — Companies Act — Creditor's Petition — 
Foreign Company — Discretion of Judge. 

The petitions in this matter were presented by cre- 
ditors to obtain an order to wind up tne General Com- 
pany for the Promotion of Land Credit, and it was 
admitted that, if the company were an English one, 
there was no ground for opposing either petition. They 
were opposed, however, by the holder of twenty fuUj 
paid-up sharesL on the ground that the company was 
wholly a foreign company, all of whose shareholders 
and officers were foreigners resident abroad, whose 
meetings were held at Brussels, whose biwiness w^ 
wholly conducted there, and whose entire property i^as 
8itaat« abroad. The company, howevf^ had been regie* 
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tered in England nnder the Oompsnies Act 1862, and 
had a registered ofRce in London to meet the reqaire- 
ments of that Act, where the register of shareholders 
and a few other books of the oompany were kept under 
the care of one clerk as agent of the company. 

Mr, OUtne and Mr, IVaUer for the first petition. 

Mr, Fry and Mr, HiU for the second petition. 

Mr, Bond Coxe for another creditor ; and 

Mr, Locock Webb, for the company, supported the 
petitions. 

Mr. Cotton and Mr, K^tewieh, for the shareholder; 
opposed. 

IIalinSi y.O., considered the company to he wholly a 
foreign company, such as was not within the contem- 
plation of the Leirislature when they passed the Com- 
panies Act of 1862 ; that it ought neyer to haye been 
registered thereunder, and that such registration did 
not make it an English company so as to compel him 
to make an order to wind it up, eyen on the petition of 
a creditor. He considered he had a discretion under 
section 79 of that Act, and exercising that discretion, 
and belieying that an attempt to wind-up the company 
here would do more harm tnan good, he dismissea the 
petitions. 



Mallns, V.C. " 
Dec. 20. 



BowTSK V, Gkiffin. 



Costs of a DsfauUmg Trtutee who has ExscuUd a 
Creditor's Deed, 

Bill to make the defendant accountable as a defaulting 
trustee. On hearing of the plaintiff's intention to file a 
bill, defendant executed a creditor's deed, which was 
duly registered. On the following day the bill was filed. 
This was a petition for the appointment of a new trus- 
tee in defendant's pliice. Defendant did not oppose the 
petition, but asked for his costs, as of a trustee become 
bankrupt before bill filed. 

Mr, Batten, for the defendant, contended that in all 
cases where trustees had been brought before the Court 
who had become bankrupt before the bill was filed, they 
had receiyed their costs as between solicitor and client. 

Mr. Archibald Smith, on the other side, contended 
that the rule applied only to trustees who were also exe- 
cutors; there was no case in which it had been applied 
to a defaulting trustee. 

Mr. Qlasse and Mr, CracJenaU, for plaintiff Bowyer, 
defendant's co-trustee, said that the plaintiff had agreed 
to make up the whole defalcation of the defendant, in- 
cluding the necessary costs of suit, but objected to pay 
defendant's own costs. 

Mai«in8, V.C, said he must follow the authorities, 
with which he also agreed. The bill here had beed 
tiled after the registration of a creditor's deed, which 
for this purpose was of the nature of a bankruptcy. The 
claim was for a mere money demand, and should there- 
fore haye been made against the trustees of the deed ; 
the defendant had diyested himself of all property, and 
it was therefore useless to go against him. So far, there- 
fore, as the bill was for the purpose of establishing this 
money demand, it was unjustifiable ', so far as it was to 
remove the defendant trustee from his office, it was right ; 
but in that case he would still be entitled to his costs, 
being brought before the Court as a necessary party. 
Therefore, eyen bad it been res integra^ he must have 
held the defendant trustee entitled to all his costs in- 
curred since his bankruptcy as between solicitor and 
client. 



^™20 I '^'* ^^ Bradfobd Navioation Company, 

Windiiig-up — Parties Entitled to Oppose Petition — Com' 
panics Act 18(52. 

Petition by the company that they might abandon 
their undertaking and be wound up, on the ground that 
they had ceased working for three yeard. The Air & 
Calder Canal Company fmd the Town Council of Brad- 
ford appeared to oppose, being interested in the main- 
tenance of the company on its present basis. 

Mr. J. Pearson {Mr. G. Hastings with him), for the 
Bradford oompany, contended that neither of the oppos- 
ing parties were creditors or contributories of this com- 
pany, and they were not therefore entitled under the 
Companies Act 1862 to appear on the petition for wind- 
ing-up. 

The Vicb-Chai7cellor, without calling on the other 
partly, held that in this peculiar case, the petitioners 
undertakinjg; being a canal which formed a continuous 
line of navigation with the Leeds and Liverpool Canal 
and the Air & Calder Canal through the town of Brad- 
ford, the two canal companies and the corporation of 
Bradford had a euificient interest to entitle them to 
appear and oppose the petition. 



Malhts, V.C. 1 Cox V. * Laitd and Watke ' Joitrnai 
Dec. 21. / Company. 

Newspaper — Property in Contributed Articles — Begistra- 
tion — Piracy — Copyright Act 1842. 

Motion in a suit to restrain defendants from publish- 
ing in their journal a list of packs of hounds, with 
particulars concerning the same, called 'The Hunting 
List of 1870,' taken or colourably altered from a 
similar list, called ' The List of Hounds,' published in 
the plaintifi' 's newspaper, the Field. 

The defendants took the preliminary objection that 
there was no copyright in articles of a newspaper, or if 
there was copyright, that the matter must be registered 
under the provisions of the Copyright Act 1842 
(5 & 6 Vict. c. 45), in order to enable the proprietor to 
sue upon the piracy of it. 

Mr. Crlasse and Mr. Brooksbank for the plaintiff. 

Mr, J. Pearson and Mr, Loudon for defendants. 

Malins, V.C, held on the authorities that, if not 
Copyright, there was at least property in articles con- 
tributMl to a newspaper and paid for sufficient to enable 
the proprietor to nmintain an action, both on the genoral 
principles of property and under section 18 of the Act. 
He also held that a newspaper did not come within the 
definition of a ' book ' given in section 2 of the Act, and 
therefore was not a publication that required to be 
registered in order to bring its proprietor within the 
protection of the Act But the information here alleged 
to have been pirated being of an ephemeral nature, he 
should not grant an interlocutory injunction; and he 
intimated that at the hearing he should not grant an 
injunction, but should send it into Chambers for inquiry 
as to damages. 

Malins, V.C. \ In re The Timbs Lub Asstthance Co. 
Dec. 20. J Ex parte ^iAXLL Ckv&ssykr. 

Winding-up — Practice^ Petitionby Creditor — Withdraioal 
of Petition after Payment of Petitioner'' s Debt — Costs. 

Petition by the holder of a policy of 100/. now due 
f ot the wind'mg^up of this comnai|y, whiclu had been 
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amalgamated with the Albert Life Assurance Company. 
The petition was presented on December 1, and served 
upon Mr. Sheridan, formerly the mana^^ing director of 
the company. On the 13th Mr. Sheridan, on behalf of 
the company, offered to the petitioner payment of the 
amount due on the policy, together with all costs 
incurred up to that date in the matter. She, howeyer, 
refused the offer, on the ground that having advertised 
the petition she was bound to carry it on to the hearing ; 
otherwise she would be liable for the costs of any parties 
who might appear upon the day of hearing in conse- 
quence of her advertisement 

A provisional liquidator had been appointed in the 
matter. 

Mr, Glasse and Mr, Solomon for the petitioner. 

Mr, Boxburgh and Mr, N, Higghis, for the company 
and Sheridan, asked that the petition might be dismissed 
with costs. 

Mr, Speed for other creditors of the company. . 

Mr, Cole and Mr. Lindley for the provisional liqui- 
dator. 

Mr, J, Pearson for the official liquidator of the 
Albert. 

The Yice^Chakcellor refused to assent to the doc- 
trine that a petitioner could not withdraw his petition 
on satisfaction of his debt; and the respondent still 
offering to pay to the petitioner the amount due on the 
policy, together with costs up to the date of the first 
offer, and the costs unavoidably incurred by the provi- 
sional liquidator, refused costs to all other parties, and 
made no order on the petition. 



Jaites V C 1 
Dec' 16 f ^^"^^^ ^' BouasiBB. 

Injunction — Patent — Infrmgenient — Importation from 
Abroad of Patented Mamifacture, 

This WAS a suit to restrain the infringement of a 
patent. The patent in que^ion, which was for im- 
provements in machinery or apparatus for the manu- 
facture of sheet tin, was taken out in March 1869, and 
assigned by the original patentees to the plaintifis in 
1861. The bill alleged that upon that assignment it 
was understood that the plaintiffs should have the 
exclusive right of selling in England tinfoil manu- 
factured according to the patented invention. In 1866 
the defendant purchased the manufactory and business 
in France of Masson, the original patentee of the in- 
vention. The contract between Masson and the defend- 
ant referred to the English patent as having been 
already sold by Masson, and excepted it out of the 
sale to the defendant, but gave the defendant 
rights of patent and importation elsewhere than 
in England. The • defendant had imported into 
England for sale tinfoil manufactured by him in 
Fruice according to the patented process. This bill 
was filed to restrain such importation and sale as 
being in fact an infringement of the plaintiffs' rights 
under the assignment of the patent to them. 

Mr, Grove and Mr, W, N, Laiason, for the plaintiff, 
were stopped by the Court. 

Mr, WiUcock and Mr, Locock Webb for tUe de- 
fendant. 

Jambs, Y.C, said there was a clear violation of the 
plaintiffs' rights. It would be a strange thing if a man, after 
parting witn all his rights over the patent in England, 
were enabled to destroy the benefits of the fpmt of the 
patent here by selling his process in France for importa* 



tion into this country of the goods manufactured under 
it. He must grant the injunction. 



James, V.C 
Dec. 6. ^ 



JlRfiOLD V, HbTWOOB. 



InjwicUon — Copyright --Fair Use of Similar Work, 

The plaintiffs were the publishers of a book called 
' Brewer's Guide to Science,' constructed on the prin- 
ciple of explaining natural phenomena in popular lan- 
guage by way of question and answer (see Jarroid v. 
JIotMon, 3 K. & J. 708). The defendants were the 
publishers of a similar work called ' The Class-book of 
Science.' The r.omnUint was, that in the part of the 
latter work which aealt with the same subjects — the 
chief merit of both works being in the questions— 291 
questions out of 314 had been borrowed substantially 
from the former work, though arranged in quite a dif- 
ferent order to conceal the piracy. The defendants' 
authors admitted that they had been using the ^ Guide 
to Science' for many years in tuition, and they had 
used it — among some fifty other books, which were pro- 
duced and referred to in Court — to assist them in com- 
piling their own book. 

Mr. Kay and Mr, Wedlake for the plaintiffs. 

Mr, Fry and Mr. F. C, J, Millar for the defendants. 

James, V.C, considered that it was impossible to 
sustain a charge of literary piracy, where vou had to 
track the passages complained of through hundreds of 
pages, and therefore having to decide the matter as a 
jury held that the defendants* authors had not made an 
unfair use of the plaintiffs' work. 



James, V.C.I 
Dec. 17. , 



Fbkemait V, POPB. 



'Stat 



Fohmtaty Settlement — IntefU to Defeat Creditors 
13 Eliz. c. b— Rights of Subsequent Creditor, 

On March 3, 1863, the Rev. J. Custance, rector of 
Blickling and Erpmgham, in Norfolk, being then in- 
debted to his bankers and other creditors to a consider- 
able amount, executed three deeds. The first was a bill of 
sale of his furniture to secure a sum of 360/. then 
advanced to him by his housekeeper Mrs. Walpole, and 
expended by him in payment of some of his debts. The 
second was a sun*ender for value of certain copyhold 
land, the proceeds of which were also expended in pay- 
ing his debts. The third deed was a voluntary settle- 
ment in favour of his goddaughter Mrs. Pope of a policy 
of insurance for l,000l on his own life. Mr. Custance, 
in addition to the income derived from his said two 
livings, which together produced about 816/. per annum, 
had also an annmty of 180/. per annum. Suosequentl^', 
his living was sequestrated for his debts. He died m 
April 1868, aged eighty years. At the time of his 
death all his debts which had existed in March 1863 had 
been paid off^ with the exception of about 111/, still due 
to his bankers ; but at his death he owed fresh debts to 
a considerable amount, contracted subsequently to the 
deed of settiement, and he died without * assets. The 
plaintiff, who was one of such subsequent creditoni, 
thereupon iiled this bill to have the voluntary settle- 
ment of the policy set aside as being a fraudulent set- 
tiement, commg within the statute 13 Eliz. c 6, and 
made with the intent to defeat or delay the settlor's 
creditors. 

Mr. Kay and Mr, Cozens Hardu^ for the plaintiff, 
argued that in cases of this kind the GQort mustJudgfi 
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of the inteot of the settlor by the actual results. The 
plaintiff, although a subsequent creditor, could maintain 
this suit, since there were prior creditors whose debts 
were still unpaid. 

Mr. M, Fellows, for the administrator of the debtor, 
supported the plaintiff's conteation. 

Mr. Osborne Morgan and Mr, H. A. Giffard, for the 
defendants, oontended that there was here no such dis- 
parity between the amount of debts and the means of 
the settlor as would lead to an iuference of fraud on his 
part. 

James, V.C, said upon the facts of this case he sbould 
haTe come to the conclusion that the settlor, in making 
this settlement, had no intention to defraud his credi- 
tors. But he was bound by two decisions — Jenkyn v. 
Vaughan^ 25 Law J. Rep. (n.s.) Chanc. 338, and Spirit 
V. Willow, 34 Law J. Rep. (x.s) Chanc. 305, which de- 
cided that where a creditor prior to the deed remained 
unpaid, a subsequent creditor had the same right as such 
prior creditor to impeach the validity of the deed, and 
that the right of the prior creditor to relief depended, 
not upon the question of the solvency or insolvency of 
the debtor at the date of the deed, but upon the ulti- 
mate effect of the deed in defeating or delaying the 
creditor. He must therefore hold that the plaintiff was 
entitled to have this deed set aside. 



Jambb, V.C. 
Dec. 20. 



> iNeRAM V. XJPPERTOV. 



Production of DocHmmUi — Privilege — OomeeTe Briefs— 
Endorsements and Notes — Piatis Attached — Extract 
from Ancient Eeoords. 

This suit related to the rights to a certain foreshore, 
and this was an application on behalf of the plaintifi for 
the production of certain documents mentioned by the 
defendant (who was chief clerk to the Shoreham' Har- 
bour Commissioners) in his affidavit as to documents, 
and which he claimed to be privileged. These docu- 
ments consisted of (1) plans attached to the briefs of 
counsel uppn proceedings before the referees and a com- 
mittee of the House of Commons relative to the passing 
of a Bill by the Harbour Commissioners ; (2) counsers 
endorsements and notes of evidence upon their briefs 
in the proceedings before the referees ; (3) memoranda 
relating to and extracts from ancient records of the town 
and manor of Old Worthing, procured by the Commis- 
sioners for the purposes of their defence to an action. 

Mr, Waller appeared for the plaintiff in support of the 
application. 

Mr. lAndleyy for the defendant, did not resist the pro- 
duction of the endorsements and notes of evidence on 
the briefs, everything else in them being sealed. 

Jakbs, V.C, said plans might be as much in the na- 
ture of instructions to counsel as a description in words, 
and they were accordingly privileged documents. The 
memoranda relating to the ancient records were also 
clearly privileged ; and as to the extracts, he could not 
allow a man to see what his adversary's solicitors had 
prepared for his defence. Costs to be costs in the caitse. 



Affidavit as to Documents— Further Affidavit—^ R>^ason- 
aUe Suspicion ' — * Pleadings and Affidamts.^ 

Adjovned summons. The plaintiffii had by their bill 



sought discovery as to certain documents from the Great 
Western (of Canada) Railway Company. Their secre- 
tary had made an affidavit to the etfect that the docu- 
ments had come into his possession in his former character 
of secretary to another company, consequently that he 
was not at liberty to produce them. 

Mr, Kay and Mr. Chitty, for the plaintiffs, ^plie<i ^^^ 
an order requiring him to make a further affidavit, on 
the ground that he had since stated on oath, while being 
examined ex parte in the same cause, that he held the 
documents in question as secretary of the Great Western 
Railway Company. 

Mr. Fry and Mr. J. Kaye, for the defendants, were 
not heaixi. 

Jambs, V.C, referred to the remark of Selwyn, L J., 
in Wright v. PiU, L. R. 3 Chanc. 809, to the effect that 
the 'reasonable suspicion' which could justify such an 
order must be a suspicion founded on the pleadings and 
affidavits. This must mean the answer and affidavits 
in which the original statement is contained ; as, e.g.f if 
the answer referred to * the four documents mentioned in 
the schedule,' and the schedule only three. Application 
refused with costs. 

Statute of Fraud*, s. 17— Eartust. 

This was a claim made against the estate of a de- 
ceased timber merchant, which was being administered 
in the Court of Chancery. 

The deceased had given one Maley, a builder, orders 
on a dock company to deliver certain timber to bearer. 
Maley had given the delivery orders to the claimant to 
secure the due payment of bills discounted bj^ him. 
The bills were disnonoured. No notice of the existence 
of the delivery orders was given to the dock company, 
and no notice of the assignment was ffiven. The renre- 
sentative of the deceased sold the timoer, and the holder 
of the orders sought to prove for the net value of the 
timber. 

One ground for resisting the claim was that the con- 
tract was void under section 17 of the Statute of Frauds, 
but it was alleged that acceptances had been given by 
Maley. 

Mr, Oraham Hadings, for the claimant, argued that 
the giving the bills of exchange, though Qiey were 
subsequently dishonoured, would he sufficient part pay- 
ment within section 17 to render the contract valid. 

Jambs, V.C, said the Court did not bear out that 
proposition, but he thought the giving the bills of ex- 
change was a giving of something by way of earnest 

Mr. Pitcaim, against the claim, was not called upon. 

The Vicb-Chancbllor directed that the claimant, 
being the mere assignee of a contract without notice 
given to the company, could not prove against the estate 
of the deceased. 



Succession Duty— Jointure— Resettlement of Estates with 
Power of Sale Subject to Jointure— Sale under Power- 
Exoneration of Purchaser— Specific Performance, 
This was a vendor*s suit for specific performance. 
By the marriage settlement of Sir Robert and Lady 
Bromley, made June 6, 1812, certain real estates then 
belonging to Sir Robert Bromley were limited to Sir 
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Robert Bromley for life, with remainder to the intent 
that Lady Bromley should receive thereout a jointure 
of l,650iL per annum, with remainder to trustees for a 
term of ninety-nine years to secure the said jointure, 
with remainder to the first and other sons of the marriage 
successively in tail male, with remainder to Sir Robert 
Bromley in fee. In August 1851 the estate tail under 
this settlement was barred by Sir Robert Bromley and 
the plaintiff. Sir Henry Bromley, his eldest surviving 
son, and a resettlement of the estates was made, whereby 
limitations were created to Sir Robert Bromley for life, 
with remainder to the plaintiff, Sir Henry Bromley, for 
life, with remainder to nis eldest son, with remainder to 
his issue male in strict settlement, with remainders over ; 
and the deed of settlement contained a power of sale, 
authorising the trustees to sell the said settled estates, 
with the consent of the tenant for life for the time 
being, and with a trust to invest the moneys arising 
from any such sale in land to be settled upon the same 
uses and trusts as the land sold. Sir Robert Bromley 
died July 8, 1867. In June 1864 the settled estates 
were put up for auction by the trustees, with the 
consent of tne Dowager Lady Bromley, the jointress, 
and Sir Henry Bromley, and one lot was knocked down 
to the defendant. The defendant's solicitor insisted 
that before completion the succession duty payable on 
the extinction of Lady Bromley*8 jointure must be j^aid 
by the vendors and the receipt produced. The plaintiff's 



solicitors refused to comply with this requisition, and, 
after considerable delay and correspondence, the defend- 
ant gave notice to the plaintifls of the rescission of his 
contract, and commenced an action at law for the reco^ 
very of his deposit. The plaintiffs then filed this bill to 
enforce the defendant's contract to purchaae and restrain 
the action. 

Mr, Kay, Mr. Osborne Morgan, and Mr. Bvrne, for 
the plaintiffs, argued that this case came within sec- 
tion 42 of the Succession Duty Act, that the purchaser 
could never be liable to pay the duty, which would be 
a charge on the substituted estates. 

Mr. EddU and Mr, Waller for the defendant 
Jambs, V.C, said he was of opinion there was no founda- 
tion for the piurchaser's objection. The question was clearly 
disposed of oy section 20 of the Succession Duty Act, 
by which the duty was to be assessed upon the successor 
or any person in his right or on his behalf entitled in 
possession to his succession. In this case the purchaser, 
who had purchased from the trustees and not the suo- 
cessor, was not a person on whom any duty could ever 
be imposed, for he was not the successor or a person en- 
titled to the succession. This very question appeared to 
have been anticipated by the framers of the Act in 
section 42. Under that section the substituted land to 
be purchased under the trusts of the settlement would 
be charged with tiie duty. He must therefore make a 
decree for specific performance. 



€mxi% 0f €smmtm %isAa, 



iSec 18 *^ 1 LoyeBOTTOic v. Bkbbt 4nd awothbr. 
Fixtures — Mortgage — Bill of Sale. 

This was a special case raising the question whether 
certain machinery and articles necessary for adapting a 
mill for the business of a woollen manufacturer passed 
to the mortgagee under an equitable mortgage and sub- 
sequent conveyance to him as purchaser. 

The owner and occupier of the land upon which the 
mill was built was one Kershaw, who, in the year 
1862, deposited the title deeds relating to the same 
with the defendants, who were bankers, to secure the 
balance of his account with them. The defendants con- 
tinued to hold the deeds as such security until August 
1866, when the land and premises were conveyed to 
them. After the deposit, and before the year 1865, 
Kershaw built a mill upon the land, which he fitted with 
engines and machinery, and he also put in such machi- 
nery as was necessary for the purposes of his trade of a 
woollen doth manufacturer. The machinery was, in 

Senenl, firmly fixed to the floor, roof, or side walls of the 
nilding in ' a ^uaei permanent manner,' viz. by screws 
or bolts, or soldered with lead. Without being ^nadi in 



such manner they oonld not have been effectually uaad ; 
but there were also articles which were mere movable 
<;hattels. By a bill of sale, dated January 18, 1865, in 
consideration of a sum of money advanced to him by the 
plaintiff, Kershaw assigned to the plaintiff ^all the 
machinery, fixtures, implements, utensils, effiscts, and 
things,' mentioned in a schedule, and including all the 
machineiy and articles, the ownership of which was in 
question m this case. At the time of making the bill of 
siale the plaintiff knew of the deposit of the title deedt<. 
On August 25, 1866, the land, premises, machinery, &c., 
were conveyed to the defendants, the plaintiff not ac- 
quiescing in such conveyance. 

The question was whether the plaintiff or the defend- 
ants were entitied to such machinery and articles. 

The case was argued (April 27) by 

MeUtsh (Macleod with him) for the plaintiff; and by 

Manisty (Macrory with him) for the defendants. 

Cur, adv. vulL 

Thejudgment of the Coubt (Lush, J., HASvm, J., 
and ILkYBS, J.,) was now delivered by Hanstsk, J. 
Under the equitable mortgage and the conveyance the 
machinery and artidea which were fixed to the building 
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in the mADner stated in the case passed to the defendants J whether machines fixed hy an owaer of the soil pass 
and the plaintiff cannot claim them under the bill of , to a mortgagee of the freehold. With regard to such 
sale. HeUawMv, Eastwood, 6 Ezch. 205; 8.C. 20 Law articles as are merely movableSi our judgment is that 
J. Rep. (n.8.) Exch. 164, which was a case between ' they would pass to the plaintiff under the oill of sale. 
landlonl and tenant, does not apply to the question Judgmont accordingly. 



'^xahviit ixx^ PatrimjaniKl €wixus. 



> Qiuzfi V, Grant. 



Probate. 
Dec. 14. 

Wm — ^lappoint my said Nsphew, Joseph Oranty Executor ' 
— Probate claimed by Nephew of Testator'' s Wife and i 
Son of Testator^ s Brother of Same Name — Evidence \ 
Admitted to Explain Intention, 

John Q-rant; late of Kngby, in the county of Waiv 
wick, innkeeper, died on February 22, 1868, having 
made his last will and testament on February 18, 
1868. The will contained the following clause: — 
' I bequeath to my nephew, Joseph Grant, the sum of 
fire hundred pounds, &c., &c. I appoint my said 
nephew, Joseph Grant, executor of this my will.' 

Probate ot the instrument was claimed by Joseph 
Grant, a nephew of the testator's wife, who had been 
brought up oy them, and who had assisted the testator 
in his busmess for many years \ and by Joseph Grant, a 
son of the testator's brother. The case was heard on 
November 26, and the question was whether the 
evidence was admissible to show that the person in- 
tended by the testator was the wife's nephew, or 
whether the Court was bound to exclude that evidence 
and ffrant probate to Joseph Grant, the brother's son, 
the aefendant. 

Field (with him Dr. Middldon) for the plaintiff. 

Dr, Swabey (with him Chapman) for the defendant. 

LoRi) Penzakce (on Dec. 14) delivered judgment. 
Haying detailed the facts of the case, his .Lordshtp 
continued : It is contended that the word ' nephew ' 
cannot possibly be construed to include the nephew of 
the testator's wife. It is said that the Court is bound 
by the primary signification of words used in a will, and 
that nothing but the primary signification in its strictest 
sense can be resorted to unless that signification would 
produce some absurdity or render the meaning in- 
sensible. A proposition of this kind is, no doubt, 
to be found in Sir James Wigram's book; but a 
great deal turns upon the question, what is meant 
by the expression 'prima^ signification.' It will not 
do to carry it too far. When a man makes a will it 
is fair to presume that he uses ordinary language in its 
ordinary sense, and if the oriffinal signification of a word 
IS scrunulously followed in aU cases, to the exclusion of 
that wnich by the common consent and use of mankind 
it has in process of time acquired, the Court would be 
carried in some cases a long way from the testator's in- 
tention in the endeavour strictly to follow it Further- 
more, the use and custom of particular counties and 



places affix to certain words particular meanings. 
Evidence of such meanings has always been permitted 
in the construction of written contracts, and why not 
in that of a will ? Another thing has to be considered 
when the C^urt is dealing with a personal descrip- 
tion. It may be that the testator has been in the 
habit of applying a particular designation to an 
individual. And if the evidence may be referred to, it 
is plain in this case that ths testator did constantly use 
the word -nephew ' to designate his wife's nephew. It 
may be that the word 'nephew,' when used as the sole 
description of a class who are to take benefit under a 
will, must be construed to include only the sons of 
brothers or sisters of the testator, and in one of the 
cases cited it appears to have been so construed. But 
this does not appear to me to preclude a wider significa- 
tion being attached to the word when used as an ad- 
ditional description of a person specified by name, to 
whom the word is in an ordmary and popular sense appli- 
cable. Upon the whole, then, I am ot opinion that so 
much of the evidence as shows the relation and circum- 
stances in which the respective parties stood to the 
testator, and the sense in which he habitually used this 
word * nephew' when referring to Joseph Grant, hLs 
wife's nephew, is admissible as placing the Court in the 
position of the testator, and thus enabling it to under- 
stand the meaning of Lis language. And the Court 
construes the appointment of executor to have been 
intended to apply to Joseph Grant, the nephew of tes- 
tator's wife. Probate granted to plaintiff accordingly. 
No order as to costs. 



Divorce and 1 
Matrimonial Cattses, } Letts v, Letts. 
Dec. 14. J 

Wife's Petition — No Appearance by Eespondent in Suit — 
Decree Nisi^ResponaetU Allowed to Appear on Taxa' 
tion of Costs — Practice, 

The wife filed her petition for dissolution of marriage 
on the ground of biffamy and adultery. The respondent, 
having no defence, did not make an appearance in the 
suit. A decree nisi for dissolution of the marriage was 
ffranted on November 18, and the respondent was con- 
demned in costs. 

SearlSf for the respondent, now moved that he might 
be allowed to enter an appearance in order that he might 
attend the taxation of costs before the registrar. 

The Cotjbt granted the application. 
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Mortgage — Fravdtdeni Pre^erefiee, 

This vessel was arrested in a cause of mortgage^ as- 
serting the Talidity of two mortgages dated respectively 
January 4 and 8 last. The defendant was assignee of 
the bankrupt owner, and denied that any money was 
due to the mortgagee at the time when the mortgages 
were executed, and that the mortgages were invalid, as 
ffiven by way of fraudulent preference, and to defeat or 
delay payment to the owner's creditors. 

JBuU and Prttchard appeared for the plaintiflp. 

Oiffard and Cohen for the defendants. 

Sir R. Phillihore, having at great length examined 
the evidence, the cases cited, and the general law upon 
this subject, said he was of opinion that these mort- 
gages feu under the category of a fraudulent preference 
to a particular creditor, inasmuch as by means of them 
an assignment was made by the trader of his effects, 
with only a colourable exception, in contemplation of 
bankruptcy; and because such assignment was made 
without any present equivalent, the efl'ect of it was to 
delay and defeat the equal distribution of his effects 
among all his creditors. The Court pronounced against 
the validity of the mortgages, and dismissed the petition 
of the mortgagee, with costs. 



Lmited LiahiUty — VesBd not under Arrest — Jurisdiction, 

This was a question as to the jurisdiction of the Court, 
and arose out of a suit to limit the liability of the owners 
of the Northumbria in respect of a collision with the 
Hesperia. 

The case had been before the Court on a previous oc- 
casion as to the period from which interest should accrue 
from the wrongdoer; and since then a question was 
raised as to the jurisdiction of the Court, inasmuch as 
the vessel was not technically under arrest at the time 
of the institution of the suit for limitation of liability. 
The section of the Admiralty Court Act, 1861, which 
ffives the Court iurisdiction, is as follows (s. 18) : — 
•Whenever any snip or vessel, or tlie proceeds thereof, I 



are under the arrest of the High Court of Admiralty, 
the said Coiurt shall have the same powers as are con- 
ferred upon the High Court of Chancery in England by 
the ninth part of the Merchant Shipping Act, 1864.' 

Butt and Steavenson appeared for the Northumbria. 

J?. 0. Clarkson for the Hesperia. 

Oainsford Bru^e for the owners of the cargo of the 
Hesperia. 

Sir R. J. Philltmore : In the present case the vessel 
has not been under arrest, because the owners, under 
rule 66 of this Court, took out a caveat warrant, and 
offered to give bail. !Bail having been given, the formal 
warrant of arrest became unnecessary. Stripped of 
these technicalities, the plain meaning of this lan^age 
is this: — ^The defendant says to the plaintiff, * Don't 
arrest my ship ; I will consent to give that bail which 
would have released my ship if the warrant had been 
served upon her.' There can be no doubt, 1 think, what 
was the mt«ntion of the Legislature in the section to 
which I have referred — namely, that whenever the Court 
was seized of the ^ res,' the jurisdiction as to limitation 
of liability should attach. The bail is the representa- 
tive of the 'res,' and to all intents and purposes the 
Court is as much seized of the possession as if the ' res ' 
itself had been imder warrant of arrest and released. 
According to the old practice, the jurisdiction of the 
Queen's fiench was in certain cases only founded on the 
fact of the defendant being in the custody of its mar- 
shal 'f but this principle was holden to be satisfied by 
the defendant's appearance, or by his putting in bail, 
' for,' as Mr. Smith observes, < in those cases, though not 
in the real, he was in the constructive custody of the 
marshal (Action at Law, ed. 1867, p. 7^. And surely, 
in the case before me, the 'res' is m tne constructive, 
though not in the real^ custody of the marshal of the 
Court But even if this analogy be unsound, which it 
does not appear to me to be, I should still be of opinion 
thatj looking to the whole scope and tenor of the Act. 
the jurisdiction of this Court was intended to be foundea 
in suits of this description, when it is in possession of the 
bail which represents the * res,' whether the * res ' baa 
been released m the giving of bail after the arrest, or 
whether the arrest has been prevented, as in this in- 
stance, by such a caveat as has been issued in this case. 

Decree aoccrdmghf. 



Digitized by 



Google 



INDEX TO SUBJECTS. 



VOL. IV.— 1869- 



potise 0f yorbs. 



Cabbxzbs bt BiJLWAT. — ^Packed parcels— Different per- 

60113 dbaiged with different rates for carriage . 
CoMnuDBUTOET.'-' Ezecntors 



FAQH 

197 
69 



Iwajrs 

Actr— Damage to premises acyoixung railway bj vibra- 
tion . . . . . .198 

PxKAXTT. — ^Agreement to accept part of debt in dis- 
charge of the whole-^ProTiso on certain def&ult bj 
the debtor reviTing the whde debt • • .70 

BsTsirnB. — ^Probate duty— ^Accretions bj interest since 
death — ^Two devohitions of the same property ^educed 
into possession on the second devolution only — ^Bene- 
ficial interest deToIving on person domiciled abroad .161 

SETTi.nacENT. — Constraction — Trusts for children ex- 
cepting a son * for the time being entitled ' to an 
estate in tail male — Bar of estate tail — Period of 
trust funds vesting . . • . .70 



^ribg €mmiL 



162 



AD1IIBAI.TT. — JuriacLiction— Personal iz^jnries . 

Bottomry bond— Conditions of— Constructive 

Total loss— Bights of bondholder . . .182 

- Bottomry bond — Freight— Cargo— Liability of . 205 
. Collision — Compulsory pilotage— Passenger ship 206 
— Sailing rules, No. U— Interpretation— Vesseu 

crossing ..... 274 



Afpiil.— Leave for 
— — Hearing exwirie 

Assignee — Joinder of 



• Action at law — ^Nominal damage 



TkQH 

. 41 
. 42 
. 49 
. 213 
• Victoria House of Assembly, ^powers of— Com- 
mitment — Speeiid leave to appeal . . . 257 

Bailmbmt.— Contzaet of— Bights of bailee . . 274 

Chxtbce. — ^Discipline Act — ^Constraction — ^Letters of re- 
quest — Arches Court, official principal — Jurisdic- 
tion of. ' . . . . . . 1S2 

CuEBOT. — Monition— Disobedience to — ^Lighted candles 
— Elevation of cup and patnn — ^Kneeling . . 265 

CoHPENs^Tiox. — Code of Lower Canada, Article 1,188 . 198 

CnowN QBAirr.— Construction of— IJ^c^™®''^ • • ^^* 

Fklomt.— Fsiitr»42tf«0«o . .206 

FoBBiGN ATTACHXEirr. — Commou Lav Proceduxe Act 
(Victoria). 28 Vict. No. 274, s. 215 . , .199 

PUKciPAL AMD AosNT.— Bepresentation of ngeBt— im- 
plied waixantj «f principal • • • • 214 



€ffntU of €qmtff. 



Buits- 



ex- 



Accorirr in Equity. — Agent , 
Adxikisttration. — Limitations to actions and 

Mercantile Law Amendment Act 1856 
Securities in banker's hands — Advances to 

ecutor — Notice ..... 
Husband and wife defendants— Contempt by 

Digitized by VjOOQIC 



38 
26 



30 



286 INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 



wife— Separata appeaianea of husband — ^Noiiea of 
motion . . . • . .60 

ADxnnaTBATioK.— Administrator ad /t^eai— Sait against 
tmstces— Death of a defendant insolrent . 188 

. Infiuit plaintiift — ^Decree — Marriaffe of next 

friend — ^ReTiror— Husband not appointed to be the 
new next frirad ..... 186 

-^-^ Deficiency of assets — ^Pecnniaiy legatee and resi- 
dnaxy derisee — Marshalling — HenifMn t. F)ry9r, 87 
Law J. Rep. 97 370 

AvFTOATiT—as to docnmeots — Farther aflklaTit — ' Bea- 
sonable suspicion * — * Pleadings and affidayits' . 281 

Axcmrr LiosTS. — Acqnieseeoee . . 868 

Ajfurrnr. — Power of distress — ^RaceiTer— Befnsal to ap- 
point . . . . • . 248 

ArauL. — Palatine Court of the Duchy of Lancaster — 
Rehearing . . .81 

Petition of— Signed by one counsel .180 

' • Older made w Chambers— Leare to H^peal 

directly to Court of Appeal .... 181 

AFPODmcBMT.-- Making rand part of general personal 
estate— Destination of nndisposed-of residue . . 64 

«-^— General power of— Will — Oift of necnniaxy le- 
gacies— Eflfectual exercise of power^WiUs Act, s. 27 104 

AnoBnoMiOMT.— PMoeeds of sale of timber— Diridends < 
payable under decree of the Court .86 

■ Tithe rent-charge— Instrument creating life in- | 

terest before the Act- Lease renewed and tithes com- 
muted after .223 

Affbofbution. — ^Principal and interest — ^Bond to trus- 
tees — LisolTent obligor • . .166 

Abbitbation.— Submission, not under seal— ReTOcation 
of by deed— Motion to make the submission a rule of 
Courts refused with costs . . . .88 

AssiomcxNT. — Of future interest — Presumptire next of 
kin — 8pe$ wocessionu . .211 

Attachmbmt. — Further time for answering, day from 
which it runs— Form of order . .74 

— — Solicitor— -Payment of costs personally — ^Regu- 
larity 268 

— — Actual knowledge of orders-Commencement of 
action ... . . . 277 

Attobxbt Axn SoucrroB. — Retainer— False afSdayit — 

Penalty 187 

-^-^ Taxation of costs — Uncertified solicitor . . 269 

ArcTiox.— Reserved bidding— Puffer . . . 268 



Baxxbitftct. — ^Ploof of debts— Breach of trust com- 
mitted under mistake as to the nature of the trust . 16 
-^-^ Appeal from registrar • . .61 

f Submission to jurisdiction . .81 

. Jurisdiction of County Court— Bankrupt's belief 
as to amount of debts ..... 160 

■ Fund in Court — Stop-order— Notice charge . 188 
-^-^ Mortgage — Order and disposition — ^Fixtures- 
Rollers in mifis ..... 207 

■ ■ ■ Commission in the anny — Oorenant to assign 

proceeds in futvro — ^Bankruptcy before mJc— Order 
and disposition • . • • . 270 

Bbwbpit Botldikq SocnTT.— Certified rules Tiegslity of 226 
Bnxs AMD Nons.— Amount of, paid into baiuc — Suit 
by drawer against bankers as for money had and 
leoeiTed on trust— Priyity .... 142 

■ Money adrancfd on security of— ICsrspieaenta- 
tion — Concurrent jurisdiction . . . .188 

Boini. — ^Assi^ee — Subsisting equities— Forbearance to 
sue— Consideration for promise • • 108 



CoMPAKT. — ^Past member— Liability of transferor of 

shares which are forfeited after the transfer . 3 

— — Contract to take shares — Memorandum of asso- 
ciation. • • • . .6 
— ^ Debenture . • .16 
— - Reduction of capital — ^Notice to creditors — 

General orders of Mardi 21, 1868 .16 

-^-— Secret payment to directors — ^Liability to relbnd 61 
-^— Misrepresentation— <^ntraet to take shares — 

Contributory • . .62 

— — Directors — ^Agreement ^Atra «tf«f — ^Purchase of 
a company's shares with their own ftinds— Breach of 
trust ..... 63 

■ Shareholder— Delay — Acts of acquiescence . 68 

I List of conlributories — ^Agreement for amalga- 

mation between two companies unconfirmed by one of 
them . . . .79 

— — Directors — Breach of trust — Interest ^ 82 

— — — Misrepresentation— <^ntract to take shares — 
Contributonr— Delay . . . 8G 

■ Shareholder— Nominee— Fictitious payment of 
calls 80 

■ List of Contributories— Agreement for amalga- 
mation between two companies unconfirmed be one of 
them . . . . 9& 

— - Validity of bills of exchange .102 

— ^— Adojjtion of debt — Payment of interest. . 103 

Nominee — ^Fictitious ^yment of calls . . 130 

— ^— Exhaustion of borrowing powers — ^Lloyd's bonds 
— ^Money adranced for the purposes of the company 
—Equitable liability • . . . .143 

Call— When owing .... 163 

•Directors' liability — ^Breach of trust— Coneur- 



Choo m AcnoH. — ^Policy of insnianea on death of hus- 
band or wife ...... 



177 



rence after protest — Signing cheques by way of con- 
formity ...... 190 

Forfeited shares — Liability for past debts 3 

-^— Transfer — Absence of seal — Registration . 216 

■■ Transfer of shares by director— Registration— - 
Directors' discretion ..... 216 

Compromise with shareholder— Lapse of time . 216 

— — - Contract to take shares — ^Memorandum of asso- 
ciation ...... 221 

— Surrender of shares — Subscriber of memorattdum 
of association . . . . 226 

■ Jurisdiction to stay proceedings at law . . 234 
Purchase by company tdtra vires — Subsequent 

adoption of personal liabili^ by directors . 242 

— Rectification of raster— Summary application 
refused ...... 246 

Proof of debt — Security— Gharantee . 26S 

In&nt allottee — ^Adoption of contract . 267 

— — Directors — Indemnity — ^Borrowing powers — ^De- 
bentures ...... 267 

■ Enforcing in England orders made in Ireland . 276 
-— ^— Memorandum of association signed in respect of 

paid-up shares ..... 277 

CoMFBOMisB. — Costs — Forsigu jurisdiction — Order 
against absent person — Compensation in lieu of 
costs •*..... 264 

CoMTBMFT OF CouBT. — ^Publication without comment of 
statements contained in the petition for winding-up a 
joint-stock company pending the hearing <^ the peti- 
tion in Court— Costs . . . .60 

• — Ward of Court— Marriage without leaTe of Court 

^JSettlement ...... 200 

CoBTBiBUTOBT. — Companies Act 1862, ss. 76, 77— Lia- 
bility of discharged bankmnt .27 

-— Corporation holding snares— ITiUm vires . 27 

— *- Transfer to an infknt — Signature of infant's 
name by father to transfer • • . . 168 

— — Infimey— Aequiesoence . .180 

Allotment— Eridence . ._ ... 189 



Digitized by 



Google 



INDEX TO THE LAW JOUIGSrAL NOTES OP CASES, 1869. 287 



CoiHTEBSioN. — Trust for — Interim proceeds of eftate^- 

Profite of sale— Tenant for life and remainderman .217 
CoFTKOLD. — Cnstomary hold — ^Descent broken . . 42 

■' Seizure quousqua — ^Adverse possession hj lord 

--Statute of Limitations, 3 & 4 Wm. IV. c. 27— Be- 
murrer ...... 246 

CoFTBXGKT. — I^juiction — ^Literary piraoj— Appropria- 
tion of substance — Alteration of langoage — ^Damages ; 134 
— ^— Piracy — Injuction .... 263 

— — — Fair nse of similar Trork . • . 280 

— See Newspaper. 

Goers. — Set-off— Country solicitors and London agents . 78 

Number of counsel . .86 

of respondents appearing when not interested . 154 

~— — Trustees beneficially entitled — Separate use— 
Fetitton served on husbands .... 154 

■ Bankrupt plaintiff— Proceedings stayed till pay- 
ment by assignees of costs previously inourred by 
bankrapt plaintiff . .217 

■ ■ of motion by undischarged bankrupt defendant . 254 
Trustee Belief Act . . ^58 

of iMues — ^Apportionment where some issues 
found for plaintiff, others for defendant . . 270 

■ of a defaulting trustee who has executed a cre- 
ditor's deed .....* 879 

CouMTT CouBT.—Oljection to jurisdiction . .17 

■ Appeal — Plaint charging defendant and his soli- 
citor, a co-defendant, with fraud — The solicitor not a 
proper party to the suit — ^Decree and order of the 
County Court reversed as against him . .71 

— Appeal, stay of proceedings pending —County 
Court Orders, 1867, order 19, rule 3 . . .77 

■ Appeal, cost of , . ... . 153 
»- Administration plaint — Statement of value of 

Estate — Jurisdiction . . . .216 

Transfer of plaint . . .271 

CoTHfTT CoiTBT Eqititablz JuBisDicmoN. — Redemption 

suit — ^Bight to redeem resisted . . 234 

CoTmAMT — to settle after acquired property — Increase 

in present property . . .3 

■ Oonvejrance of land in fee — Covenant for the 
exduoive right of supplying beer to premises to be 
built and opened as a beerhouse on the land — ^Breach 

of covenant-^Injunction— Demurrer . . .95 

When binding on land — ^Brewers* covenants 
entered into by owner in fee — ^Demurrer .163 



DiBTOB AXD Cbiditob.— Aooeptance of new debtor by 
creditor ...... 

■ Warrant of attorney —Interest on loan at 61. per 
cent, per month — ^Reduction of rate after a certain oay 
to4/. per cent, per annum .... 

■■ tolicy of assurance— Property in 

Deed, — IVandnlent as against creditors—Wife's debts 

before marriage ..... 

DncuBBjEB. — Concutzent jurisdiction 

Bill by company against directors— Alleged 

breach of trust . . • . . 

■ Limited company — ^Directors 
DnvuHB. — Specific and reeiduaiy — ^Payment of mortgage 

debt bj— Estate by curtesy— Bankrupt^ of hnsband 
^—Assignees ...... 

DissBarrnns. — Minister or pastor — ^Nature of his office- 
Bight of the m^ority of the congregation to dismiss 
bim 

.DoKiciiA— of origin or of adoption — ^Permanent resi- 
dence abroad ...... 219 



151 



187 
275 

50 
106 

115 
221 



60 



141 



EASBoarr. — Light — New building— Andeut lights par- 
tially retained— 7b|»/in^ v. Joam . . .86 
BaxnTABUi MonraAiQE.- Interest - .178 



FAai 
ExsonroBS.— Trust moneys — ^Beoeipt of one . 18, 81 

Admission of assets — Account — Costs . • 209 

EviDBKcn — against a dead man — ^Borden of proof— ^In- 
equality of contracting parties — Sale set aside after 
fourteen years ... • • . 246 

FixTtTsns. — ^Execution agains£ tenant— Injunction . 94 
Right to remove— Forfeiture of Lease— Be- 

entiy . . ' . . • . Id7 

FoBBiOK CoMTBAcr. — Hypothecation . .138 

F0B1C4 PAvniBis.— Suing in — ^Vexatious oondnet ' of 

plaintiff— Bill taken off file, with costs . .184 

FnAtm.— Assignee of judgment obtained by firaud — 

Equities . . . . . .50 

Fbattxm, Statutb of, s. 17^Eame8t • • .281 

Gift — of i«sidue upon trast to oontinue investments — 
Held to include lealty . . . .103 

QvAJUinxm. — ^Promissory notes to be in force for twelve 
months—Notes rraewed . . .69 

HusB4in> AXTD Wits.— Settlement— Sepaiation deed-* 
Assignmeiit by the husband of shares not in the 
settlement, to the trustee of the deed, for the benefit 
of the wife— Be-oohabitation of the parties— Bight 
of the husband to the shares . . 140 

-*— *- Pest-nopdal settlement— Proviso for eesser of 
husband's life interest-^Assignment — ^Bankruptey-— 
Fofffttture . .299 

■ ■ Agreement to liveapart» for the eoEeentton of a 
separation deed, and for seouxjng an annuity on the 
Wife— Specific performance of-— Pecree for . . 216 

■ Desertion— Money lent to wife to pay for neoss* 
sariee — ^Liability of hnsband to repay • . 277 



IxTFAMT. — Wrongfdl set- Administration of his estate-- 

Tenants' claim for damages occasioned by rabbits 
hxjvnanov. — Damage to fSraehold — ^Boundaries— Bill to 
enforce award ...... 

■ Payment of dividends out of capital 

Similarity of trading name— Wuf ul oonftision— 

Deception of public 
-Bestrir' 



105 

14 
64 

54 



ictive covenant in '^ease — Sub-lessee— No- 
tice — Sale of spirituous liquors— Evidenee-Aildavit 
of co-defendant ..... 

— To restrain action at law—Double remedy— Se- 
questration 

' To rsstrsin application to Partiament — Breach 
of trust by directory . . > • 

— — Light and air — Acquiescence 



61 

182 

151 
168 



^-^ Notice of motion for— Affidavit of plaintiff In 
support — Cross-examination of plaintiff— tfeftisal to 
produce doenments inquired sfter — ^Production en- 
forced . . . . *. . .185 

Pollution of river— Unusual weather— Plaintiff 

adding to nuissnoe— OessatK>n of nuisance after bill 
filed— Bight to relief not lost thereby . . 210 

Sewage— Stream already foul— Plaintiff adding 

to nuisance— Acquiescence — ^Expected Isgislatimi .211 
Bestrictive covenant — ^Be^ouse , . 236 



Covenant in restraint of trade — UnUmited re- 



striction— Public policy ..... 236 

-^-* Undertaking as to damages . - . 247 

— * Stay of action — ^Traverse of plaintiff's alleged 
equity ...... 254 

Similarity of trading name— Deception of publie 276 



18 



I]i80LVXifT..>-PuKhase of property by assignee— Bight 
of insolvent to sue — ^Lapse of time . 

Ivsir&AKCB ov Lm. — Concealment by assured of* ma- 
terial facts— Yoidanee of policy 

iNTBBPLXAnBn. — Pftyment into Court— Iigunetion — 
Undertaking as to damages 



71 
65 



Digitized by 



Google 



288 INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 



I]rvS8TiaENT.«»' Public fiinds or Goyernment securities ' 

— ^Long EDnuitidfl — ConTorsion . .94 

IssTTES OF Fact. — Patent — Specification— InfriDgement 233 

JODOXEMT.-r Suit to enforce ... . .26 

JuDOHSNT Cbbditob. — ForecloBure . . .95 

JuDOKEMT AT IiAW. — ^Fraud— Notice to assignee of 
judgment . . . . .5 

JuDOHEMT Pebt.— Jlegistration of, without execution 
— Charge upon lands . . . . .43 

JrniaAL Sbpabation. — Eight of wife to personalty not 
reduced into possession . . . .5 

JnusDicnoN. — Dut^ of Court to decide legal questions 
— Solicitor and client — Costs . .29 

■ Infant SetUement Act — ^Post-nuptial settlement 

—Consent of infant . . . . .80 

JuBisDiCTxoK IN Eqvitt.— Deed registered under Bank- 
ruptcy Act— Plea . . J . . .61 

Laicdlobd akd TetfAnn. — Covenant— Injunction . 38 

Lands Ci^luses Consolidation Act. — The Leases and 
, Sales of Settled Estates Act» s. 23— Settled estate- 
Tenant for life without impeachment of waste— Sale 
—Application of purchase-money — 'Permanent im- 
proyements' . . . . . .17 

-^— Award— Reference back . . .66 

Lbasb. — ' Working in a proper and workmanlike 

102 



— T — Written agreement to grant a — Parol Vazia 

S; tion — Specifie performanee • . . .102 

■ Mines— Specific performance of corenant to 
work . . . . .269 

Lbabbs and Saixs of Sbttued Estates Act. — Unascer- 
tained remainderman — ^Validity of order of Court . 27 

Lbgact. — ^To executor viriuU ojJ&t^Death before pro- 
bate—Power of attorney— Parties served with notice 
of decree— Costs . • . .142 

' to two executors — Unequal amount — ^Whether 

gift conditional upon acceptance of office . .166 

■ Right of -setpoflf— Non-payment of interest by 
tenant for life of estates chugged under a term of 
years . . . .178 

Lbtieb of Cbedit.— Third persons not afilbcted by ex- 
traneous agreement . . . .68 

Light and ^b. — Application by plaintiffii whilst alter- 
ing their premises — ^Injunction refused . . 278 

Lloyd's Bonds.— .Validity of, in equity . . • . 226 

London Citt Ihpbotement Act 1847. — Assessment 
byjury . . . . , . ,16 

Mabbiaoe — ^with a deceased wife*s sister — Issue of, 
cannot take under a bequest to * children ' — ^Demurrer 209 

— With a deceased brother's widow — Settlement 

in consideration of set aside .... 164 
Mabbiagb Abticlbs.— Covenant to give by will— Death 
of object of covenant after attaining absolute interest 
in the lifetime of covenantor .... 269 
Mabbiagb Sbttlbmbnt.— Covenant by wife to settle 
after-acquired property — Gift by will of husband to 
wife— Ph)perty acquired after the coverture . . 222 

]liABBiBD Woman. — ^Assignment of reversionary interest 
by coercion of husband— Fraud — Equity to settle- 
ment . * . , . . . . 104 

— Fraud— Assignment of reversionary interest— 
Equitv to a settlement .... 

■ -Next friend — Authority to file bill 
Compromise of suit 



Heboeb. — Specific bequest — ^Exoneration 

MoBTOAGE. — Father and son — Satisfaction of the mort- 
gage by the son — Right of the son's widow to be re- 
paid, out of the father's estate, the advance made by 
her husband ••■••• 



177 
264 
277 
166 



18 



MoBTOAGB. — ^Penalty— Conditional contract 
■ Alternating priorities —Mortgflge of public- 

house to brewers — Second mortgage to distillers — 
Custom of trade ..... 

• Marshalling of securities — ^Priority 

■ of policy — Premiums — ^Priority 
to secure creditors — ^Possession of debtor — Pre- 



PAOB 

. 114 



ference 

■ Payment 



of money secured — ^Right to legal 
estate and title deeds ..... 

to secure creditors— Possession of debtor — Pre- 
ference — Bona fides — Sequestration . 

MoBTGAooB AND MoBTGAGEB. — ^Equitable mortgagee — 
Legal mortgagee— Notice — Priorities . 

Effect of disclaimer in a foreclosure siut, on the 



114 
131 
131 

207 

208 

20^1 

1& 



mortgagee's right to prove — Sub-mortgage — Lease- 
hold estate forfeited to lessor — ^Foreclosure . 76 

Bill for redemption — ^Foreclosure or sale — ^Prio- 
rities — Interrogatories — Answer — Insufficiency — Ex- 
ceptions* ...... 163 

— — • Agreement to release equity of redemption . 242 

^— Production of deeds — ^Mortgagee's right to with- 
hold from third parties . . • « 271 

Mobtmain.— Private act — Construction . . .139 

■ Bequest void for uncertainty . . .184 

Mxttual Assubancb Socibtt. — Unstamped policy 106, 169 

Nbwspafeb. — Property in contributed articles — Regis- 
tration—Piracy—Copyright Act 1842 . . 279 

Oxttlawbt.- Plea of co-defendant • .87 

Pabties. — Suit by unpaid vendor— Debenture holder . 6 
PABTrnoN. — Sale— Unequsl shares — Costs . 29 

Sale— Unequal Shares— CosU . .29 

— ^— Unequid shares — Costs— Conduct of sale by the 
Court given to trustees . . .43 

Adverse legal tide— Sir J. Rolfs Act— Trid at 

law— ^Statute of Limitations . . .45 

• Sale of part and partition of remainder . 163 

■ Real estate— Conveyance of, upon trust for sale, 
exchange, or partition — ^Devise of estate as 'landed 
proper^* to an alien— Personalty — Conversion 
PlaintifiB' title (a legal one) disputed by defen- 
dants — ^Jurisdiction — Evidence — ^Decree 

Absence of parties entitled to property 



Partnebs. — Agreement to dissolve — Stipulation as to 
acceptance of a lease — ^BiU to enforce the stipulation 
only — Specific performance .... 

— Dissolution, suit for— Infatit partner, decree by 
consent on behalf of— Motion to stay proceedings 
Bgainst— Further consideration — ^Infant not liable for 
losses of the concern ..... 

■■ Renewal of license to work mine — Constructive 

trust-^Production of documents 

Patent — ^Prior provisional specification 

' Averment of novelty in bill 

Specification — Combination 

Validity of— Ambiguity in specification . 

■ Infringement — ^Importation from abroad of pa- 
tented manufacture ..... 

Payment out of Coxjbt. — Service on trustees . 
Petition — Solicitors — ^Respondents — Costs 



16» 

2ia 
271 



Pleading.— 0£%r by plaintiff made in bill — ^Ptactice' . 
Demurrer— Equitable q'eetment — Simple allega- 
tion that plaintiff is * heir-at-law ' . 

Negative plea unaoeompanied by answer 



PowEB OF Appointxent.— defective execution — Conver- 
sion — Lands Clauses Consolidation Act 1846 
— Fraud on the power — ^New appointment to same 
person , ^ , , 

Digitized by 



y'Gobgle 



62 



7a 

74 
129 
165 
165 
246 

280 

234 

244 

3 

7 
133 

6& 

170 



INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 289 



PAOB 



PowsB or ApFonmoirr. — ^Diseretionarj exereiae of, bj 
two exocnton or th« siinriTor— Penal serritude of one 
— ^Discretion of Oourt 

FrBud— Bargain with ap^intee bj which ap- 
pointor took an intereatr— Appointment snpported 

> Release under mistake of law— Subsequent ap- 
pointment ...••• 

-^— i- Not ezdnsiTe — Ezeeution held void as to part 
only .2M 

•^— Fraud on power — Improper inflnenoe — Second 
appointment— Continuance of old influence . . 259 

PowBB OF Sau Axn> ExcKAxas.— Beinvestment in free- 
hold and eround-rents .... 

Practicb.— -Form of decree in redemption suit— Just 
allowances • • ^ • 

Decree — ^Preyious marriage of female plaintiff 

unknown to the Court and the parties to the suit at 
the time of the decree— Defect in suit— Supplemental 
bill 

— — Rectification of decree— Consolidated Order 28, 
Rule 21 — Petition . . . . • 

Exceptions— Sufliciency of Answer— Partnership 

— ^Account . . . . ' . 

■ Evidence — Notary public— Affidavit 

■ Stop-order by summons — Consent of assignor . 

— ^-— Evidence taken de bene esse — Right to read de- 
positions in a concurrent suit . . • . 

-^-^ Affidavit of documents — ^Motion 

Dismissal for want of prosecution — Death of co- 



246 
189 
218 



95 



15 



78 



82 

82 

89 

143 

168 

171 



plaintiff 
^— — Bill 0fO oon/esso — Decree absolute^Dispensation 

with service— Gen. Ord. XXII. Reg. 8, 11, 15 
Chief clerk's certificate .... 

■ Affidivit sworn abroad before notary • 

■ Taking bill off file— Nominal plaintiff . 
' Exceptions to answer — ^Form of exception 
— *— — Adjourned summons — Costs 
Children bom after decree— Supplemental order 179 

■ Bankruptcy of plaintiff trustee— Suit defective 
— ^Addition of assignee as party • • 218 

Clerical error ..... 219 

Close' of evidence— Evidence after time closed — 

Surprise . . . . .227 

■ Revivor and supplement — ^Death of a defendant 228 
General Order XXXIII. Rule 10— Security for 

costs— Dismissal of bill .... 254 

■■■ Motion to dismiss for want of prosecution— As- 
signment by plaintiff to trustees for the benefit of 
creditors — ^Abatement — Section 197 of Bankruptcy 
Act 1861 

Exceptions to bill for scandal — ^Right of one de- 
fendant to except for scandal in an allegation against 
a co-defendant . . 

— — Hearing on bill and answer — Proceedings where 
plaintiff does not appear .... 

■' Mistake— Negligence of solicitors— Costs 

Order to jpay— J¥, i'^a.— Service . 

Pbbsttkftiok — of death — Evidence of particular time . 

Pbikcipal and Aobmt. — ^Account- Agent charged with 
discount allowed to him '. . . . 

PjuirciPAL AND SiTBBTT. — Compositiou deed by principal 
—Right of creditor to prove affainst surety . 

Pbopuctiox of.DocuMXMTs. — ScHicitoi's lien — ^Partner . 

Solicitors' lien— Companies Act 1862, s. 115 

Affidavit of document — Correctness of, how to 

be contradicted . . .44 

" • Solicitor's lien — ^Winding-up^Companies Act 

1862, s. 115 57 

Party requiring in contempt . . .74 

■ Rights of mortgagee • • . . 200 

Ejectment bill ..... 253 

■ Privilege — Counsel's briefs — ^Endorsements and 



260 



261 

271 

276 

277 

6 

75 

26 
28 
28 



PAoa 
notes — Plans attached — Extracts from ancient re 
oords 281 



Railway.— Highway— Obstruction— Diversion 

Railway Company .^The company's creditors — ^Priori- 
ties of— Motion to vary certificate as to, refhsed — 
Costs ...... 

■ London, Chatham, and Dover Railway Com 

pany's Arrangement Act 1867— -Directors— Private bill 
— Injunction ..... 

— .— - Jurisdiction— Account — ^Railway Companies Ar- 
bitration Act 1859 

* The rolling stock deed,' January 19, 1867— 

Holders of debentures payable after the date of the 
deed— Clause 6 of the deed, construction of— Date of 
order on ftirther consideration 



Scheme of arrangement — Railway Companies 
Act 1867— Holder of debenture having obtained judg- 
ment thereon ...... 

— ^— Scheme of arrangement— Execution by judgment 
creditor — ^Iigunction . ' . ' . 

RiPABiAN OwNBBS.— Navigable river— Obstruction, in- 
junction to prevent • • • f • 

Sals — ^by morteagee in possession — ^Misstatement in 
particulars— Lms on sale— Form of decree 

Sals or Ssttlid EsTATBS.-^Married woman, separate 
examination of, dispensed with . 

• by order of Court — ^Building for |mblic purposes 

— — by mortgagee in possession— Misstatement in 
particulars — ^Form of decree .... 

SsctTBiTY FOB CosT. — Nsxt frisod of married woman— 
*Poor circumstances' — Costs of adjourned sum- 
mons ..... . . 

SKQUssniATiOK. — ^Insufficient lay property 

Sbt-oft. — ^Mutual credit — ^Bankrupt Xaw Consolidation 
Act 1849, s. 171 . 

— Debenture— Covenant to indemnifV 

SnTUoaorr. — Voidance of— Fraud of husband and wife 

— — Reforming— Usual power omitted 

'——Instrument void in part — ^Election as against 
those benefiting by voidness .... 
Covenantby settlor to give a share of his pro- 



136 



141 
152 



201 



245 
267 



66 

48 

66 

160 



287 

132 



218 
73 

83 

96 



perty by will — Death of the object of the covenant — 
Wills Act^ 1 Vict. c. 26 s. 83 . 
»— of fluid on married woman 

Construction ^f— Wife's earnings, power of wifo 



to dispose of— Discretion of Court 

of freeholds — Executory trust- 



US 
158 

165 



-Reference to 
trusts of leaseholds — ^Words of limitation wanting— 
Estate in fee ...... 166 

■■ Covenant to settle after-acquired property — Gift 

by will of husband to wife — ^Ptoperty aoquirad after 
the coverture ...... 222 

Shabbs. — Transfer— Priority — Custom of Stock Ex- 
change — Sub-purchaser— Indepinity . .14 

Deposit of as security for bills — Original and 

renewed Dills — BA^t of transferees . .86 

SouciTOB AND CLixifT. — Osstui ^e trust— Common 
order to tax — Waiver of irregulanty . .71 

■ Retainer of one member of a firm — ^liability of 
the other members . .83 

lien on papers — ^Winding-up . . . 200 

■ Privilege of solicitor — Confidential communica- 
tion — ^Absconding with ward of Court . .217 

• Fund recovered in suit— Solicitor's bill of costs 



— Cheque of Aocountant-Oeneral — ^Interim order to 

restrain delivery of same to the client . 227 

Solicitob's LiBN.— 23 & 24 Vict. c. 127, s. 28 . . 234 

Sfbcifig Pbbfobkakcf.— Lessor and lessee— Right of 

sporting— Deed under seal->-Daina|[es^ • ^ ,7 

Digitized I: 



Damages, • ^ 

dbyV^OOgle 



290 INDEX TO THE LAW JOUBNAL NOTES OF CASES, 1869. 



Spbcifio PMPOMHiircM.— Paidiaae of had partigj 

Mistake . . 

— —- Ftme Covert — ^Agpreement by huaband haying a 
limited interest in laaos .... 

»— Agreement to make a road by a railway company 
— Ultra vires — Laches — Demurrer 

■ Vendor and purchaser — Abatement — Tenancy — 
Notice ...... 

■ Vendor and purchaser — ^Bill by sub-purchaser — 

Demurrer by original vendors orerrnled 

Misrepresentation — Rescission of contract- 
delay ....... 

Stock JoBBEBS.~*Bdgi8tntion ffuaitinteed/ sale with . 

SrccBSSioif Duty. — Jointure— Besettlement of estates 
with power of sale subject to jointure — Sale nnder 
power — ^Exoneration of purchaser — Specific perform- 



PAOB 

1S2 



189 

228 

276 

278 

235 
58 



SuaviTOJisBiP.— Construction of order of Court—Life 
interest — ^Power to appoint by will . 

TAZATioif. — Special circunutanees— G. 0. of Apnl 17i 
1867 

TkNAivcT BT CuBTSst— in lands settled to wife's separate 
use ....... 

TiMAirr FOK Life. — ^Income And capital . 

-^— • Timber — ^Assignment of lease — Lord St. Leo- 
nards' Act, 22 & 23 Vict, c 36 

TmuMTS IN CoMMO)(.—Bight to remove crops contiazy 
to custom of the country .... 

TncDEB — ^nnder protest . . . . . 

XiBJlds-Mabx^— Misrepresentation — Patent - 

— — Lnitataon of fcrader^s name by a word similar in 
sound — ^Foreign market — Costs 

Infiingement of— Title of publication— Puai^^ 

— Punch and Judy ..... 

««*— — Name of inventors used as name of machine^ 
'Agent for a machine' — ^Fxeudulent Misrepresenta- 
tion — Costs ...... 

TnxJSTBE AND MoBTOiiOKB. — The two character united in 
the same persons-Sale under direction of the Court — 
Bight of trustee to bid 

— — Their characters united in same person — ^Fore- 
elosnxe—Sale ...... 

Tbust AMD Tbvstsb.— Breach of trust— Beplaoemant of 
fnnd •*..... 

Acceptance under hand and seal— Breach of 

Trust— SpcNcialty debtor . . . . 

■■ Cestui que trust — Settlement — Power to invest 
in * leasehold or chattel personal securities ' — ^Advance 
of trust funds by trustee on a leasdbold bouse and fur- 
niture — Trustee both landlord and mortgagse of the 
house — Conflicting interests — Sale of the property by 
the trustee — ^Trust funds mixed up with his own — 
Liability of the trustee .... 

*— — * CtUui que trust — ^Non-enforcement of covenant 
— ^Breach of trust- Privity — ^Lapse of time . 

Cestui que trust — ^Legacy to mairied woman — 

Payment into Court^Costs .... 

— »-* Aceeptanee of trusf under huid and seal — 
Breach of trust — Specialty debt 

Sale of trust estate ordered by Court— Applica- 
tion by trustee, who is also an ineumbraneer, to have 
leave to bid at sale ..... 
• Trustee for sale, purchase by— Undervalue — 



281 

243 

217 

78 
52 

88 

266 

6 

223 

226 

227 



235 



Liability for difference 
—— Following trust moneys— Banking account 



180 

139 
207 



Vxin>0A iXD PirscHAsxs. — Payment of purchas^inoDey 
before delivery of possession . . . .113 

' Railway Company— Lessee — Purchase of part 

of the properey — ^Apportionment of the rents — ^Agree- 
ment— Lands Clauses Consolidation Act 18i5, s« 119 
— Notice to lessor • • • . 248 



VoLUHTABT SnTUooMV.— Trader— Intsotion to delay 
creditors . . . .45 

' Intend, to defeat creditors— Stat rights of subse- 

quent creditor ..... 280 

VcixjsrrAKt, Wunxmo-ur* — Joint liquidators— Bemune- ^ 
ration . . . . .66 

' ' Inspection of books by contributory .82 

— Insufficient notice — ^Petition for oompulssry 
winding-up reheard . . . .223 



Wjlbd of Coukt. — Mazried woman— Settlement 

'^▲BBBN OF CoKiBS. — Bight to the soil — Kesdnding 
agreement— Mistaka ^ ..... 

"Wat — of necessity — Lgunction .... 

Will. — Charitable bequest — ^Boyal societiea— Pure per- 
sonalty—Priority — Costs .... 

— — Construction ..... 

— Construction — Class — ^Persons 'then living or 
their heirs' .*.... 
■ Construction— Forfeiture on marriage — ^Aecele* 
ration of remainder ..... 
Construction — * Estates in county of 0' — Gas 

'Legacies and annuities — ^Abate- 
ment — Literest ..... 
Maintenance and education of infant children — 



and railway shares 
Construction 



Amount restricted bv wiU 

• Construction of—* Survivors or survivor' — Death 



of all legatees before a period of distribution — ^Divest- 
ing clause ...... 

— Construction of— Substitutionary gift — ^Death of 
legatee leaving issue — (1) Previous to (&te of will — 
(2) Previous to death of testator . .^ 

— Construction of^Remoteness . 

— ^— Construction — General bequest of personalty 

— Devise to a college for education in piety and 
learning; of descendants of A. — Construction . 

Gift to the ' children of my sister and my brother ' 

— Gift to a class ..... 

^ — Gift to nei>hews and nieces — ^Nephews and maces 
by affinity held included in gift 

Pecuniary legatees — Insufficient estate — Abate- 
ment — Besiduary legatees — * Fall into residue ' 

Construction of—' Money due to me at my de- 



66 

150 
51 

14 
15 

16 

26 

30 

48 

54 



67 



cease ' — Policy of insurance 
— Construction — * Surviving family ' — Special 

power — ^Execution of by will .... 
Wills Act, s. 27— Execution of general power 

over a trust fund by bequest of personalty 
Gift to three for their respective lives-^Tenan<y 

in common ...... 

Charity — Failure- of object of bequest — Cy^prU . 

• Construction — Bequest of ' Money and securities 



for money' — ^Bank stock 

— — Beouest to build for charitable purposes— Sta- 
tute of Mortmain • ... 

— Construotion— Wills Act, s. 24 — Word * now ' . 
— Gift void for uncertainty^Besulting trust for 



67 
73 
77 

85 

87 

22 

130 

131 

162 

164 
164 

165 

178 
188 



next of kin . . . . 183 

Construction — Lega^ of given sum to each of a 

class at a future period — Uon version . .184 

— — Construction — Devise and bequest to widow of 
the testator— Life estate . . . .186 

Charities, residuary bequest to — Pure and im- 
pure personalty— Marshalling legacies • .187 

Xiability of executor for breach of covenant by 

testator — Creditoi's daim .... 188 

Gift void for uncertainty— Charity . . 208 

— Construction — ' Legal personal representatives 
for their own use abd benefit '. . . . 210 

Pecuniary legatees^Besiduary devisee— Insnf- 



Digitized by 



Google 



INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 291 



Ment personalty — Contribution— ifirtiMMfi v. -PVy*r, 
87 Law J. n&p, (H.B.) Ghane. 97, Bot feUowed 

Wiii.— Power to BiArCsag»— Power of eak— Verbal 
contract — OonTendott . . . . • 

Constnietion — €^ to a elaaa and ' ehildren of 

nch members of the class as maj die in mj HMme^' 
children of person dead at the date <tf the will not 
inchided ...... 

■ ■ Gonstmetion — Bt B)tte/s Tmst f<d]owed 

ConstmctioB— yesttng^AUowuiee for nainte- 



216 
218 



WmDiHO-up.— Contribatozy— ABotoMnt of eharaa R e- 
padifttion of contract ..... 
■ ■ ■ Appointment of official liquidator 

Contribntozy—'Banlaniptcj — Order, and dispo- 
sition — ^Notice, presnmptioB of . . . 

Bqnitable mortgagee, claim by, disi^lvired 

■ Gnitribntozy ..... 
■■ liquidator — AdmxssionB — ^ETidenee 

■ Agent abroad — Contribntory*— Psyments on ao* 
count of shares prorided f^r by special a g re eme nt*- 
Cross claims ...... 

Cre^tox^s dsim— IMridend paid ovt of capital— 



218 
269 

280 

28 

80 

44 

64 
68 
69 



Summary jurisdietiott of Court 
— — ^ CaUs subsequent to winding-up order—- Creditor 

contributory — Composition deed — Set-off 
— * lieetmg of shareholders — Second petition, costs 

of ....•• • 

■ ■ Equitable appropriation of securities 
— ^-^ Suoeessfnl action against liquidator^Beeorerj 

of costs Ij plaintiffii aoainst the company 

■ Juris^ction of the Court under the Companies 

Act 1862, ss. 101, 166— Payment of diyidend out of 

capital ..••.. 

Contributory — ^Infkiit transferee • 

• Compromise— -Cancellation of shares — Costa* ~ 



96 



Charge of fraud 

■ Pbwer of liquidator — Sanction of Court . • 
■ Appointment*of special examiner 
Dividend — How applied — Principal and in- 
terest ...... 

— »— Official liquidator, change of solicitor by — Claim 
by late solicitor to a lien on the documents relating to 
the winding-up . • . • . 

■ ■ " Adjourned summons — ^Proof of debU^oats 
—— Interest on debts • • . . 

- Compromise Sanction of Court 

" ■I Creditor's right to prove — Collateral security . 

■ After abandonment^— Bailway — Companies Act 

1867, s. 31 

— — Contributory — Application — Alteration in 

amount of shares — ^AUotment 

■ Contributoiy— Negligence— Delay 

Companies Act 1862, s. 124— Oxoer at instance 

of stranger to company .... 

Smt by official liquidator— Costs 

' ■ ' Contributory ..... 

r Second debt— Proof-^Claim — ^Date of daim 

PKoof against two estates — ^Interest 

■ * Just and equitable ' — Costs . . . 

■ Infant transferee of shares retained on register 
— Laches ...... 

- Creditor realising security— Purchase-money re- 



102 
104 

106 
114 
121 

122 



maining unpaid — Rescission of contract 
^—Service of petition . . . . 

Priority of petitions — Adyertisement 

' Proof against two estates — ^Interest subsequent 



to proof 

Petition by paid-up shareholders 

— Contributory past member — ^Forfeited shares 
— - Contributory — Provisional certifieate — Holder 

not bound to take shares — ^Forfetture . . 



133 
138 
161 
161 
162 

154 

164' 
178 

183 
183 
200 
207 
208. 
212 

212 

224 
228 

22^ 

238 
284 
242 

248 



PAOR 

WnnixvG-UF.— Petition— Service of— No place of busi- 
ness — Merger of company .... 244 
' ■ ' Disputed debt — ^Action at law — Coats . . 247 

Dispttted debt — ^Amalgamated eompanies—Ab- 

vatio 264 

Business of com p an y tfanaferred to another 
company— Practice— Service of petition . 260 

Pmf of debt---Acquxescence . 267 

— ■^— Contributory— Void transfer ^^-Condition subse- 
quent . • . . . . . - . 268 
— — Foreign company — Probate duty . 268 

Contributory — Calls — Creditor— Assignment of 

' debt — ^Balanee order — Set-off— Duties of official liqui- 
dators ...... 269 

-- Debts- carrying interest . . 276 

—-^Companies Act — Creditor's petition — Foreign 
company — Discretion of judge . . 27S 

Practice — ^Petition by creditor — ^Withdrawal of 

petition after payment of petitioner's debt — Costs . 279 
-"— — — Parties entitled to oppose petitioii — Companies 
Act 1862 279 



AND COUBT OF CRIMINAL APPEAL. 

ABDUcnoK.— Casual meeting of a girl in the street — 

Possession Of pareift . * . ' . •34 

AcKKOWLUKiicDrr — of married woman . .99 

— ^— Examination — Interested commissioner . . 238 

Akixals. — ^Act for making owners of dogs liable for in- 
juries to cattle or sheep— Horses included under word 

'cattle' 180 

Appbax. — by implication — Highway Act — ^'Like Pro- 
ceedings' ...... 261 

ApponmcEMT. — Appointee predeeeasing appointor — Ac- 
cruer . . . . .144 

AppoBTioimxMT — of rent payable for road — Right. <tf 
action ....... 169 

AnnTBATiOK. — Boat race — ^Decision of referee when 
final . . . . . . .21 

^Mistake 110 

' Award— Boat race — Jurisdiction of referee — 
Stakeholder . ' . . . . .266 

Abbest — on ca. #a.— Privilege from arrest . . 84 

ArroBineT. — ^Readmission of . . .118 

AuniTOK. — Overseer of the poor — Bankruptcy — ^Money 
certified to be due— ^Nonpayment-^Hode of recovery 
— ^Discharge — Committal • • • .32 

BAinLBs. — ^Pftrtner^Joiiit account — ^Nfgleet of instruc- 
tions — ^Party to action — ^Damages . . .118 

Bankbtjptot. — Escrow - Assignment of debtor's pro- 
perty . . . • .88 

— ProveaHe debt— Annuity . .40 
Assignment to trustees— Certificate of registra- 
tion — ^Protection— Ca. $a. — Staying proceedings — Ma- 
jority of creditors . . . . .46 

Fixtures put up and to be security for money . 91 

■ Fraudulent preference— Joint action by assignees 
with solvent partner of bankrupt . .117 

Act of— < F^udnlent ddirefy or transfer ' .118 

■ Mutual credit— Bankruptcy of one of several 

debtors— Setroff . . . . .167 

— Suspebsiott of proceedinga in bankmptey— Com- 

C'ltion— Rig^ of execution creditor— Property of 
krupt • B , *^ • • • liT 

Digitized by VjOOQIC 



292 INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 



Baxolbuftct. — Liability, when pcovBftbl«— Agreement 

to tnnsfer stock . . . . • 
Deposit of bills of exchange as oolUtenl se- 

enritj for advances — ^Matnal credit 
— ^— Betentibn of banknipt after notice of protection 

from arrest — ' Officer ' arresting bankrupt -^Gaoler . 
' Demand in the nature of damaffes— ' Contract 

or promise'— Diacfaaige— landlord ana tenant-^Dis- 

oess • • • • • • • 

BioAXT. — ^Presumption of doxation of life 

Bill of Ezouxas.— Flea of contempoianeons sgree- 

ment •••••.. 
Bills amd Nons. — ^Drawer orindorser — ^Non-negotiable 

instrnment •••••• 

■ Notice of dishononr— Place of bnsiness 
-^-— ^ Notice of dishononr .... 

• Signature of an indorser when not intended to 



172 
174 
179 



180 
111 

109 

4 
167 
176 

193 



be that of an indorser 

■ Forged acceptance— Estoppel from denying ac- 

ceptance .......... .231 

BnxAD. — Sale of otherwise than by weight-1' French or 
frncy bread' 167 

Bbibsbt.— Hnnicipal and Parliamentaiy election . 202 

BuBBBT CoioiissioxrKBs. — Jurisdiction — ^Meeting ad- 
journed b^ two instead of three commissioners . 229 

— «— • Jurisdiction — Adjournment of meeting, whether 
necessary— Commitment of witness for contempt . 260 

Bju)xxB.-^Penalty for acting as broker in London with- 
out admittance I .38 

BuBiAL GnouifD.^Faoolty to disturb consecrated earth 
— Plrohibition • • • • • .108 



Calls.— Action for—Deed of inspectorship— Winding- 
up • . . . . ' . 

Cabbisbs. — ^laability ^of— Special Contract — Carriers 
Act • , . . . . 

Cajuuxbs bt Bailwat.— Passenger— Negligence—War- 
ranty of roadworthiness — ^Latent defect in carriage . 

— Personal luggage— Child's toy— Carriers 

-^— Passengers^ lugBsge— Special contract — ^Limit 
of liability— foreign line — Signature of contract— 
The Railway and Canal Traffic Act . 

— — OTerehaige ..... 

Cbntbal Cbixinal Coitbt. — Jurisdiction — Judge of the . 
Ci^ Small Debts Court— Seyeral Courts sitting at the 
same time ...... 

■ Constitution of the Court 



168 

39 

122 
124 



134 
239 



108 
123 
179 



Cbbtiobabl — Special constables, order for payment of . 

Ckaboino Obdbb. — Interest of judgment deotor in stock 
and shares ...... 

Cbubch. — Right of presentation to a liriog 

Clbbot.— Sezftencd of suspension- Right of suspended 
incumbent to sue for profits of benefice 

Clbbx of thb Pbacb. — ^Misdemeanour — Jurisdiction of 
Court of Quarter Sessions— Judgment, how far con- 
dusiTe. ...... 

ConrAOB. — Procedure at trial • . 

CoHFBHSATioif.— Easement— Sewer— Statutoiypowers to 
construct sewer — Right to lateral support of adjoin- 
ing land ...... 

■ City of London Sewers Act (1 1 & 12 Vict. c. 163) 
—Lands Clauses Act, 1846, ss. 6, 68 . 

■ Notice to treat — Mandamus— Failure to deliTer 
particulars of interest in property taken — ^Public body 144 

— to mine owner — ^Railways Clauses Act . . 260 

CoKFDLSOBT PiLQTAOB. — ^Port of Loudou — Merchant 
Shipping Act, 1864 . • . . 

CoHFLiCT OF Laws. — ^Act of indemnity by colonial legis- 
lature—Right of action in Superior Courts of West- 
minster .... . ^ . . . 

■■ Statute of Limitations — ^Foreign judgment, how 



91 
174 

193 



20 
240 



39 
126 



126 



31 



for a bar to an action in this eountiy — Dedsioii on 
the merits — Zee /ort— Attorney's bill of costs 

CoMBiowoB AND CoifSioinaL — ^Acceptance of bill of ex- 
change sent with bill of lading--Coiidition precedent 
— ^Vesting of inoperty . . . . . 

ColrsFiBACT. — Speeches delifered in the Houses of Par- 
liament — ^Information — ^Discretion of maostrate 

CoBTBACT. — "BMfd for immotal propos e s P leading . 

Construction of— Breach— Damagss 

— — Construction of— Right to determine contract — 
Opinion of architect binding .... 

CoPTHOLD. — ^Deputy steward— Authority to reoeiye fines 
OB admittance ...... 

- Lord's rig^t to more than one fine on admittance 

— ^Appointment of new trustee under Trustee Acts 

CoFTBiGBT. — Painting — ^Photograph — ^Entry in book of 
registry — ^Bspunging entry — Person who shall deem 
himself 'aggrieyed' • • . . . 

CoBOMBB.— Sheriff's Court for electing coroner — Procla- 
mation of election a judicial aet^^Quo warra$Uo • 

CoBFOBATiOB. — ^Validity of contract not under seal 

Costs. — Slander — ^Reoorenr of sum not eameeding 10/. . 
Action oomnvmced before passing of Act and 



continued after it— Statute of Gloucester 

. Recoverjr of sum not exceeding 10/. in action for 
slander — Sheriff's power to certify 

■ Action in the Superior Court — Statute of Glou- 
cester — Repeal of statute — ^Lord Brougham's Act 
—— Ai^n for slander . . . . 

— Prorisional entry of cause— Appeal from master 

tojudge ...••• 

" Arbitration . • • . • 

CouBTT CoTTBT. — Appointment of deputy registrar • 

CoTBKAJiT.- Repeal of oorenant by operation of law— 

Compulsory assignment of land to railway company • 

— ^— Not to keep public house within certain distance 

of the demised premises — Coyenant not running with 

the land •••••• 

■■ Running with land • • • . 



166 



123 

167 

90 

117 

193 

116 

248 



172 

166 

173 

82 

56 

110 

134 
172 

256 

261 

91 

19 



180 
194 



Daxaobs.- Renewal of lease — Unauthorised agent • 46 

— Measure of— Vendor and purchaser— Power of 
transferring property, and default in delivering posses- 
sion — ^P^fit on re-sale .... 171 

Dbbtob AMD Cbeditob. — Stay of execution — Setting 
aside writ— Deed of release and composition — Juris* 
diction of the Court . . . . .9 

Composition deed— Assents, time for obtaining 

— AfSdavit under Bankruptcy Act 1861, s. 192 . 90 

Composition deed— Kemedy against Sureties . 90 

■ Deed of arrangement — Omission to plead the 

deed— Estoppel— Duty of Sheriff to arrest . 146 

• Assent by limited liability company to trust 

deed— Assent by procuration . .180 

Composition deed— Bill of exchange— Indorsee 



— ^Acceptor . ... . . 191 

Dbtisb.— Construction — Estate tail by implication — 
- Faihire of * issue' — ^Power of appointment to children 
— ijjectment • • • ' • » ••47 

Easbhbbt. — Right to light — ^Prescription Act, s. 3 — 

Actual ei\joyment . .10 

Election PBrmow. — Form of petition — ^Particulars . 4 
■ Finality of decision . . . .110 

Embbzslkmbxt. — Clerk or servant — Treasury of friendly 

society . • . .24 

Ebbob. — Special case stated by arbitrator under order 

of reference ...... 127 

Eyidbbcb. — ^Admissibility of dying declaration . .100 

— — Entry against interest — Settlement by renting 

tenement « • • m-^ • • 125 

Digitized by VjOOQIC 



INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 293 



PAOB 

ETiDmcB. — Oral contemporaneous agreement limiting 

operation of written agreement— Biu of exchange . 231 
ExjjciNATiON^f judgment debtor— Corporation . 22 

Factobt. — Slate quarry — Factory Acts Extension Act, 

1867 237 

Aiticleof metal— Child . . .8 

Faubb iMFBiaomnsxHT. — Undue detention of prisoner in 

cnatodj for contempt— Action against gaoler . .124 

Fdctujus. — ^Mortgagor and Mortgagee . • . 202 

Mortgage— Bill of sale . . . .282 

FoBOSBT.— The ante-dating by a person of his own deed 240 
Fbaitds. Statute of. — Contract to procure lease of house 

— ^Interest in land . . . ^ . . 248 
Fbzbndlt SocixTT. — Reference of disputes— Appeal .117 
Trades unions . . . . .192 

Gaxb. — Search by constable on highway— Case stated 
byjustices ...... 158 

Guabaktbb. — Construction — ^Part payment— Pleading . 175 
-"—^ Continuing— Consideration . . , 249 

HioswAT.-^Bight of ploughing up the surface of foot- 
path — ^Limited dedication .... 247 

HiTSBAin) AMD WiFB. — Choso iu action — ^Acknowledg- 
ment to wife during coverture that money is held to 
her use— Money had and received . .123 

IiTGLOsuBB Act.— Costs of feigned issue— 'Event of 
Trial' 

Jxmcnaarf, — Misdemeanour — Co<lnt for previous con- 
viction of felony ..... 

— ^— Pleading — Misdemeanour — Conyiction for as- 
sault 

JiiTBBBOGATOBiBS.— Where the answers will criminate 
the party— Affidavit disclosing special grounds for 
such interrogatories . . . .22 

■ Evidence of authority to accept bills . .109 

IjrspBcnoK OF Docvmbmts. — Report to railway com- 
pany ... . .91 

InsuBAKOi ON LiFB. — Name of person interested not in- 
serted in policy — Policy on life of married woman . 167 

Ibish BAi<kxt7PTot. — Action brcfught in England — 
Effect of certificate— Pretection 



178 

84 

100 



20 
Ibish Poob. — Removal of wife deserted by her husband 272 

Lakdlobd and Tbnant. — ^Implied contract — Giving up 
possession at determination of tenancy— Under-tenant 
holding over — Ejectment — Damages — Pleading- 
Payment into Court — Amendment . .19 

■ Holding-over— Contract with corporation . 99 

^ Covenants running with land- Assigns not men- 
tioned in corenant — Covenant not to assign — Equitable 
assignment of term ..... 145 

— — Distress — Leaving surplus for owner's use — 
Damages . .22 

Mortgagee — Ejectmentr-Kotiee to quit . . 90 

Lands Clauses Act. — Mandamus to take up award — 
Land not ii^'uriously affected . . .97 

Right to compensation — Obstruction of highway 

— ^Right of taking water — Injuiy to trade . 98 

Labcbnt.— Gas— Continuous taking— Election . . 24 

■ By a serrant — Animw furandi — Question for 
thejury . . . .147 

Lebxl. — ^Privilege— Presumption as to absence of malice 125 

Army— Military discipline— tidier— Letters — 

Reports made by commanding oiBcer . .272 

Publication— Authority to publish— Evidence of 135 

Limitations, Statutb of. — Adrorse possession — Acts of 
ownenhip— Surveyor of highways . . .171 

Local Boabd. — ^Power to put street in order upon de- 
iiiult of owner of premises fronting it — Compensation 126 



Local Govbbnkbnt Act.— Sales elsewhere than in 
market — •Dwelling-place or shop* — ^Markets and 
Fairs Clauses Act . . . 96 

Lunatic — Authority of Lunatic's wife to pledge his 
credit — Wife receiving a sufficient allowance • . 230* 



Malicious Pbosbcution. — Onusprobandi • 

Mabinb Insubancb. — Damage from delay 

British ship sold to foreigners— Wreck — Salvage 



— Judgment of foreign Court . 

Policy on profits without benefit of salvage ^ . 

Policy — Suing and labouring clause — Collision 



clause — Costs of successfully defending a collision 
suit ....... 

• Goods — Seizure at sea— Prize Court — Order for 



sale of goods —Notice of abandonment — ^Total or par- 
tial loss ..-.<. 

' Inception of risk — Insurance at and from port 



Mastbr and Sbbvant. — Farm bailiff— Contract of ser- 
vice put an end to by death of party . . 

Mbsnb Pboftts. — Judgment by default in ejectment — 
Evidence of defendant's possession 

Mbtbofous. — Holborn Valley Improvement Act 1864 
—Lands Clauses Consolidation Act— Right to compen- 
sation . . . . . . 

Mbtbopolis Local Manaobmbnt Acts. — ^Notice of 
action . . . . . . • 

Mbtbofoutan Hacknbt Cabbiaob.— Railway ^ station . 

MoNBT Had and Recbived— Rights of assignees in 
bankrupt^— Bankruptcy upon bankrupt's own pe- 
tition—Goods delivered to creditor by way of frau- 
dulent preference, and sold before bankruptcy 

— ^— Mistake of fact known only to plaintiff— Notice 
to defendant necessaiy to entitle pkintiff to maintain 
his action— Efibct of laches on plaintiff's part— Va- 
luation of crops, &C., between outgoing and incoming 
tenant — Construction of agreement to refer to valuen 
— Matten included in valution contrary to custom of 
country . . . 

Mobtoaqob and MoBTaAOEB.— Attornment by mort- 
gagor in possession — Deed not executed by mortgagee 
»Term ^yeara— Power of distress— Estoppel 

Municipal Cobfobation Act. — ^Election of borough 
councillor — ^Voting paper containing only initial of 
Christian name of candidate .... 

Navigation. — Dredging river — ^Weeds and accumula- 
tion — Injury to adjacent land from overflowing 

Nbouobkgb. — Railway company — Want of proper 
means of alighting from train 

— — -> Damage — ^Proximate Cause 

■ ■ Master and servant — ^Driver going on a journey 

without his master^s leave .... 

■ Repair of coal depot .... 

Evidence of — Railway company — ^Passenger 

Plaintiffs negligence contributing to the in- 
jury — Railway passenger . 

- Railway company — Injury to passenger 



231 
4& 

9a 
109 



17a 



191 
247 

194 

23 



194 

124' 
147 



116 



NuisANCB. — Power of local authority to lay down sewer 
' instead of sewer which has become a nuisance 

-— on private premises — Notice not required upon 
information .••... 

Pabliambnt. — ^Borough vote — Claim to be rated, when 

too late . . . . • • 
County vote — ^Lessee or assignee of term of sixty 

yean— Building society ... 
Borough vote — Occupation as owner— Eleemo 

synary institution .... 
-*.. . County vote— Freehold for life— Actual occupa 

lion— Rights of after grass and denastorc . t 
• ^ • JigitizedlDyViOOgle 



118 



31 



125 



146 

40 
110 

115 
147 
156 

176 
175 

127 

24a 



10 
23 
24 
99 



294 INDEX TO THE LAW JOUENAL NOTES OF CASES, 1869. 



PAGE 

Pabuambnt. — Begister of Toten final . . .116 

-^— Incapacity of member by reason of holding a 
GoTomment contract--22 Geo. III. c. 45 — Contract 
with Secretary of State ibr India — ^Executed contract 
— Notice of dealing with the Government . .117 

•^ — Borough Tote — Lodger franchise — Cambridge 
UniTersit^ — College chamMrs . . .160 

— ^— Be^Btaration appeal— County rote — ^Perpctoal 
curate— Freehold estate of 408. . • .249 

' Borough vote — Joint occupation . . 239 

■ Borough vote — Occupation of chambers . 289 
" Begp'stration appeal — Borough vote— Corpora- 
tion — Residentiaiy canon .... 249 

— ^— Borough vote — ^Naval knights of Windsor . 249 

PiRT.TtifwwTABY EiBcnoNs AcT.— Sccurity for costs- 
Joint respondents to same petition . . .21 
Patxkt — Slander of title— Particulars of infringement 21 
Patuxkt. — By cheque — ^Laches of holder . .159 
Pbzcalties. — Eight of borough having separate Com- 
mission of Peace, but no Ckmrt of Quarter Sessions, 
to fines and penalties . . . . .160 

Plbaddcg.— Arbitration and award— Estoppel . .190 

PooB. — Irremovability — * Union* . . .158 

PooB Eatb.— Occupation— "Wharfage dues— ^Rateable 
Talue . . . . . . .46 

^-- — Valuation list — ^Necessity of renewing applica- 
tion to assessment committee before appealing against 
second rate . . . . . .97 

— Bailway—Contributive value . .99 
Supplemental valuation list— Rateable heredita- 
ments ....... 107 

" Persons removing out of parishes — Proportion . 

of rate payable by incoming and outgoing tenant . 156 

■ Iron mines, non-rateability of . , .171 

Lands Clauses Act 1845, s. 138 . .194 

Pbactxcb. — Cause shown against rule to set aside non- 

Mit . , Ill 

■ In revenue cases — ^Writ of summons — ^Bight to 
begin . . . . . .160 

— — Issues of ftujt and issues of law— Party en- 
titled to judgment ..... 230 

■ Judgment in de&ult of appearance — Appearance 

in person not handed in by the defendant . 288 

PBBSCBipnoK.— Private chapel in parish church . 146 

Pbhtcipal axd Aobht. — ^Vesting of property in goods 
— ^BiU of lading and bill of exdiange forwarded to- 
gether ...... 8 

■ Praanissofy note .23 
Pbtvilbob} CoioiuinGATiox. — ^Letter printed by direc- 
tors of joint-stock company and sent to absent share- 
holders — ^Beport of Muiitors — Evidence of eipress 
malice . .55 

PsoDrcnoN and Ixspbctioic of Docuicdits. — ^Common 
Law Procedure Acts, 1852, 1854 . .145 

Public Hbalth Act. — Costs of sewerinff, paving, &c. — 
Streets not being highways-^Mistake in plan . 280 

Quo Wabbakto.— Town conndllor— Dissenting minister 
— Disqualification . . . .33 

Railway Compakt. — Cattle plagne orders — ^Bight to 
chaige for cleansing railway truck . . .46 

RBSTXTunoy. — Conviction for felony — City of London — 
Jurisdiction of Court of Queen's Bench .107 

Salb. — Of article oonipounded by vendor — Tort arisinff 
out of contract— Warranty— Negligence— Husband 
and wife . . , , , .239 

Sau of Bbbad.— Otherwise than by weight— French 
or £u)cy bread . . , . ,158 



Salb of Goods. — Transfer and vesting of property 
Salb of Shabes.— Usage of Stock Exchange . 
SBCtraiTT FOB Co^TS.— Suit by an insolvent executor 
Plaintiff assignee of a bankrupt — ^^ectment 



ScxBB Facias. — ^Acceptance of railway shares 

Sbt-off. — Failure of considvation 

SnABBS. — Sale of— Contract to indemnify against calls 

— ^Liability of ultimate nominee — Privity of Contract 

— Rules of the Stock Exchange 
Sbbbifp. — Escape — Deed under section 192 of the 

Bankruptcy Act 1861 . . . . . 
Liability of— Arrest of person having certificate 

of protection ...... 

SHippiNa. — Seaman's wsges, whether monthly or not — 

Misconduct ...... 

Statxttb, CoHSTBrctioN OF. — Losal Act — * Goods landed 

within harbour . . • • . 

Stock Exchamqb.— Sale of shares — Action against 

jobber. ...... 

SunDAT Tbadiko. — Sale of beer, &c . 

Met^politan Police Act— Refreshment fbr tra- 



FAGOI 

109 

9 

159 
191 

4 
91 



vellen — Onus of proof 



202 

116 

288 

118 

169 

127 
40 

46 



Telbobafhic Mbssaob.— Ptoperty in— Privity of con- 
tract — Mistake in message— Action by receiver of mes- 
sage • - . . . . .191 

Tbucx Act.— Artificer— Deductions • • .194 

Ybndob Ain> PuBCHASBB. — Award under Lands Clauses 
Act • . • . • • .195 

Watebcoubsb. — Obstruction — Liabili^ of owner of 
land for wrongful act of strangers — ^uvidance . 9 

Will. — Construction of— Equitable estate in fee, sub- 
ject to defeasance . . .56 

■ Attestation clause— Signature of deceased .111 

- Construction of devise— Copyhold lands . 178 

Wnn>iNo-uF. — Formation of new company— Dissentient 
shareholder — ^Arbitration — ^Action . . . 108 

WiKB AMD Bbbbhousb Act 1869. — General annual 
licensing meeting— A^jonrnmeat—CertiflMtd— Time 
for application •••••. 266 



IProbale anb ^airinroniEl €wxBtB. 

ADxansTBAnoir. — ^Insolvant estate— Grant ad<oU^^da 
to creditor — ^Practice ..... 
Wife administratrix — Chose in action — Husband 



80 
84 



— Grant de bonit non 
— : Receiver of personal estate appointed by Court 

of Chancery — ^Appointment of administrator pemUnU 

lite on appUcation of creditor .... 
— — Executor a bankrupt and resident abroad — Grant 

to legatee under s. 73 of Probate Act . 
ALUfOBT. — Settled property — ^Laxge proportion brought 

in by wife — ^Rate of allowance 

— Maintenance and eustodv of children 

— Ko answer — Req>ondent s faculties proved by affi- 
davit — ^Practice ..... 

' No answer-^Husband's facnltJes — Right of to 

croes-examine witnesses -Practice 
AuxoirT PnifDBMTB Lrs. — Husband's petition . 

CBX7BLTT.— Restraint of wife by husband — Injury to 
wife's health .262 

Dbcbbb Absolvtb. — Tnne formaking- Refusal of Govt 
to exercise discretion . {^ r^r^r-^]r>» 76 

Digitized by vjiOOy Ic 



196 

266 

84 
220 

220 

282 
11 



INDEX TO THE LAW JOURNAL NOTES OF CASES, 1869. 295 



62 



PAOX 

DssBRTioN. — Decree niai — ^Protection order—Pnctice • 86 

DisflOLimoiv OF Mahbtaqe. — On wife's petition — ^Kghts 
of husband in wife's freehold estate after diToroe— 
Annuity to wife secnred on her property — ^Practice , 62 

— — CSmelty and adnlteiy — Condonation — ^Evidence 
—Practice . . . . .80 

-^— - Husband's petition — ^Adultery of petitioner^ 
Adultery long antecedent to wife's misconduct — ^Dis- 
cretion of Ck>urt under 20 & 21 Vict c 85, s. 81— 

Costs 119 

■ Wife's petition for — ^Pjrenous suit for decree of 
nullity on the ground of impotency dismissed ^Costs 168 

Husband's petition — ^Si^rriage of petitiox^er a 
fortnight after decree nisi — ^Decree made absolute — . 
Discretion ...... 168 

Wife's petition — ^No I4>pearane6 by respondent 
in suit — ^Decree nUi — ^Respondent allowed to appear 
on taxation of costs — Practice . . 288 

DowiciuB. — Consul — ^Domicile of lunatic son of fiill age 
— Change of domicile— Eyidence . • .47 

EzacuTOB.— Renouncing— grant of administration 
attorney to renouncing executor— Pxactice • 

Judicial Sxpabation.— Wife petitioner — Adultery- 
Order to attend at hearing — ^nactice . . .76 
■ Deed to liye separate — ConniTance and consent . 112 

KxTLLiTT.— Order for examination — ^Refusal by respon- 
dent — ^Attachment — ^Practice . . . .76 

RunruTioN of Conjugal Rights. — Cruelty charged 
hy wife— Wilful communication of disease — Chus 
l^ro^aJM^t— Absence of actual proof— Medical testimony 
—New trial— Costs . . . . .85 

*— - Husband's suit for — ^Recriminatozr charges by 
wife abandoned at trial — ^Wife possessed of separate 
property — ^Wife condemned in costs . . . 262 

RvTOCATiON — of grant of administration with will an- 
nexed — ^Letters of administration in hands of Proctor 
with lien on them for costs — Order as to delirery for 
cancellation — ^Practice. . • • • 120 

Sbqubstration. — Order on unsuccessftil defendant to pay 
plaintiffs costs as taxed — Stock in books of Bank of 
England in defendant's name — ^Power of Court to 
order Bank to pay orer diTidends 

SsTTLHiaQfTS. — ^Dced of separation — Alteration of post- 
nuptial settlement • . • .128 

TssTAaoaiTABT Pafbb. — Execution — Signature not made 
or acknowledged in presence of witnesses 

TxsTAMBMTABT SuiT.— Suit Compromised and will pro- 
nounced for— Next-of-kin in Australia not citM — 
Estate in course of administration in Chancery — 
Citation to executors to bring in probate — ^Affidavit to 
lead — ^Practice ..... 

Guardian ad litem — Next-of-kin of minor — Cita- 



62 



62 



85 



tion 



Will. — Executor abroad— Mistake in oath as to ralue of 
property— Property re-sworn by agent . . 85 

Codicil— Kerocation . . ,68 

— Residue— ffignature of legatee written under at- 
testation clause— Omission of name in probate- 
Practice • . , . . .128 



FAGK 

Will Axn> Codicil— Not duly executed— Second codicil 
endorsed on back of will, and executed in accordance 
with the forms of; although not valid by, the law of 
the country where made — Confirmation— Foreign law 176 

— — Memorandum of rcTOcation — ^Probate^^aetice 195 
Execution — Signature of witnesses in presence 



of deceased — AdTerse evidence of surviving attesting 
witness — Probate . . • . , 

— — Signature — ^Acknowledgment 

— ' I appoint my said nephew, Joseph Grant, ex- 
ecutor' — Probate claimed by nephew oftesta tor's wife 
and son of testator's brother of the same name — ^Evi- 
dence admitted to explain intention • • • 



208 
240 



288 



BoTTOMBT. — Advances— Subsequent bottomry bond • 264 
CoicpULSOBT PiLOTAGB. — ^Pilot alons to blame — Costs • 68 



Dakaob. — Difference of opinion between Trinity nuwters 48 
Lit al^i pendens'. 



Xion bet! 
way — ^Lights 



98 

.. . . . .112 

— — Arrest of cargo-^Lien for freight . .128 

—— Limited Liability— Costs . .196 

>^— « Liability of statute less than 800/. — County 

Court— Costs . . . . .232 
^ Limitation of liability — Date from which interest 

is to be computed ..... 251 
Limited liability — Vessel not under arrest — 

Jurisdiction ...... 284 



MoBTOAOB. — ^Fraudulent perference 
PossBssiOK.— Sale of vessel • 



284 
196 



Salvaob. — ^No jurisdiction — Arrest — Costs and damages 86 
Award under 300/.— Tender^— Costs . . 251 



Waoxs. — Interest .... 

— Objection to registrar's report— New evidence 



196 
220 



(Bcclmmiitnl €MtB. 

Chubch.— SSse Faculty. 

Cbubch Ratbs. — Subtraction of— Letters of requests — 
Practice ...... 

Money advanced by commissioners for public 



48 



works for enlaiging the accommodation in the diurch 
— Money expended on chancel — 5 Geo. IV. c. 86, s. 1 
Clbbgt. — The office of the judge voluntarily promoted 
by the bishop of the diocese— Resignation of bishop 
— Suit not abated — ^Alteration of title— Practice 

Heresy — Inquiry before commissioners — Articles 



136 



252 



embodying fresh charge — ^Refusal to admit — ^Practice 252 

Facultt.— Reseating a church— -Opposition of the 
parishionera— No increased accommodation— Refusal 
of faculty . • • • . 136 



ffomswooDB Awn co.| FBnrmSy 



BBW-sranr squabs ahd pabuambnt stbbt. 

Digitized by VjOOQIC 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google — 



Digitized by 



Google 




3 bios Ob OHO 57M A 



Digitized by 



Goc 



Digitized by 



Google 



3 tios ot oJos?" a 



Digitized by 



Google 



Digitized by 



Google 



-_l 



